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United States Court of Appeals for the 
District of Columbia 

a Supreme Court of the District of Columbia 

In Equity No. 60593 

Heller Brothers Company of Newcomerstown, a corpora¬ 
tion, Complaincmt, 

vs. 

Ralph A. Lind, Regional Director for the Eighth Region 
of National Labor Relations Board, J. Warren Mad¬ 
den, John M. Carmody and Edwin S. Smith, individ¬ 
ually and as members of the National Labor Relations 
Board, Defendants . 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the Supreme Court of the 
District of Columbia, at the City of Washington, in 
said District, at the times hereinafter mentioned, the 
following papers were filed and proceedings had, in the 
above-entitled cause, to wit: 

1 Filed January 30, 1936 

In the Supreme Court of the District of Coluiabia 
Holding an Equity Court 

In Equity No. 60593 j 

Heller Brothers Company of Newcomerstown, a corpora¬ 
tion, Newcomer stown, Tuscarrawas County, Ohio, 
Complainant , 

vs. 

Ralph A. Lind, Regional Director for the Eighth Region 
of National Labor Relations Board, J. Warren Mad¬ 
den, John M. Carmody and Edwin S. Smith, individ¬ 
ually and as members of the National Labor Relations 
Board, Denrike Building, Washington, D. C., Defen¬ 
dants. 

Bill of Complaint for Restraining Order and Injunction 

1. The plaintiff in this suit, Heller Brothers Company of 

Newcomerstown, (hereinafter sometimes referred to as 
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HELLER BROTHERS COMPANY VS. 


‘ 4 Heller Company”) is a corporation organized and exist¬ 
ing under the laws of the State of Ohio, having its principal 
place of business at Newcomerstown, in the County of Tus- 
carrawas, in said State of Ohio, and owns and operates at 
said Newcomerstown a factory for the purpose of manu¬ 
facturing and selling files, rasps, hammers, tools and other 
hardware implements. 

2. Defendant, Ralph A. Lind, a resident of Ohio, is the 
Regional Director for the Eighth Region (which said Re¬ 
gion includes said Newcomerstown) of the United States, 
being an agent of the National Labor Relations Board here¬ 
inafter mentioned, and appointed by said Board pursuant 

to the terms and provisions of the National Labor 
2 Relations Act and the rules and regulations of the 

said National Labor Relations Board, allegedly 
adopted pursuant thereto, and in that capacity in charge 
of the enforcement of the Act aforesaid, and the filing and 
prosecution of complaints and charges thereunder; that 
defendants, J. Warren Madden, John M. Carmody and 
Edwin S. Smith, residents and citizens of Washington, Dis¬ 
trict of Columbia, are the members of and constitute the 
National Labor Relations Board, created by the terms and 
provisions of Section 3 of the National Labor Relations 
Act, and as such have charge of the enforcement of said 
Act. 

3. That this is a case and controversy arising under the 
Constitution and laws of the United States, wherein the 
complainant seeks to restrain and enjoin defendants from 
enforcing the purported terms and provisions of the Na¬ 
tional Labor Relations Act as unconstitutional and void, 
and in excess of the powers of Congress under the Consti¬ 
tution of the United States; that this case is of a civil na¬ 
ture and the amount in controversy, exclusive of interest 
and costs, is in excess of $3,000.00; that the business of said 
Heller Company at Newcomerstown, Ohio, hereinafter more 
fully described, is, as a going concern, including good will, 
of a value in excess of $500,000.00, and capable, in the ab¬ 
sence of interference by defendants in attempted enforce¬ 
ment of the National Labor Relations Act, of producing an 
income in excess of $25,000.00 per year, but if said Act is 
enforced said business cannot be continued, said income 
hereafter will be entirely lost and the value of said business 
will be impaired and substantially destroyed, the value of 
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the physical properties being only a small or nominal 

3 percentage of the value of the plant and business as 
a going concern; that in this action, therefore, com¬ 
plainant seeks to protect said business from unlawful inter¬ 
ference and destruction, to complainant’s damage ip a sum 
far in excess of $3,000.00, exclusive of interest and costs 
threatened by the unlawful acts of the defendants herein¬ 
after alleged; and that the value of the rights of complain¬ 
ant herein sought to be maintained and preserved, is, ex¬ 
clusive of interest and costs, in excess of $3,000.0C. 

4. That complainant, prior to the passage of j;he said 
National Labor Relations Act, ever since has b^en, and 
now is engaged in the manufacturing and selling j of files, 
rasps, hammers, tools and other hardware implements in 
their factory located at Newcomerstown, Tusc^arrawas 
County, Ohio, and is not now, and at no time has ]been en¬ 
gaged in commerce between the States. 

5. That throughout the period since the passage of the 
Act aforesaid, approximately forty per cent of [the raw 
products and materials (consisting of steel and other 
metals) used in said factory in the production of files, 
rasps, hammers, tools and other hardware implements, 
have been produced and purchased within the State of 
Ohio, and approximately sixty per cent thereof have been 
produced or have originated from points outside the State; 
that as to the percentage of said raw products produced 
and originating at points outside the State of Ohio, the 
movement thereof in interstate commerce terminated upon 
the delivery thereof to complainant at its factory in said 
Newcomerstown, Ohio; that complainant, at th^ factory 
aforesaid, produce and manufacture for sale at sai^L factory 

files, rasps, hammers, tools and other hardjware im- 

4 plements, and that only a small part thereof is, dur¬ 
ing manufacture, destined for any particular point of 

delivery, or any particular purchaser, but that a I substan¬ 
tial part thereof, after and only after the manufacturing 
processes and operations of complainant, and the activities, 
operations, duties and employment of the employees here¬ 
inafter mentioned have entirely terminated, upon sale by 
complainant, and resales by wholesalers, jobbers; and re¬ 
tailers, eventually reach points, both within and without the 
State of Ohio; and that the employees of complainant, here- 
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inafter mentioned, and with reference to whom defendants 
have caused a complaint to be filed against complainant, 
constitute all of the employees involved in the controversy 
hereinafter mentioned, are exclusively local employees of 
complainant, residing and employed solely in Newcomers- 
town, Ohio, and there engaged exclusively under their em¬ 
ployment in complainant’s factory, in the manufacturing 
processes and activities of complainant, none of said em¬ 
ployees being engaged in the purchase of raw products, the 
sale of manufactured products or transportation, directly 
or indirectly, of products either raw or manufactured. 

6. Each of said employees in the production and main¬ 
tenance department of Heller Company is working under 
an oral employment contract between this complainant and 
himself or herself, which contracts govern rates of pay, 
wages and hours of employment; each of said contracts is 
terminable at the will of either party thereto, without prior 
notice. 

7. Said contracts of employment between plaintiff and 
each of such employees were entered into and have been 
and are to be performed entirely within the State of Ohio. 

8. That until November or December, 1935 such 

5 employees of complainant at Newcomerstown, Ohio, 
were not organized into a labor union or federation, 

and that during those months certain representatives of the 
American Federation of Labor attended at said Newcomers¬ 
town and attempted to organize such employees of Heller 
Company, and to be affiliated with said American Federa¬ 
tion of Labor, and which said employees refused to do, and 
that over ninety per cent of such employees have expressed 
a desire to continue their employment by Heller Company 
under conditions as previously existing. 

9. That a charge was filed against complainant by defen¬ 
dant, Balph A. Lind, as Regional Director of the National 
Labor Relations Board in the Eighth Region, (copy of 
same being annexed hereto and made part hereof and for 
the purpose of identification is marked Schedule “ A”) and 
a copy of same served upon complainant, together with a 
subpoena duces tecum (copy of which is annexed hereto 
and made part hereof, and for the purpose of identification 
is marked Schedule “B”) and which subpoena duces tecum 
undertakes to require complainant to appear before a trial 
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examiner (to be designated) of National Labor Relations 
Board at Council Chamber, City Hall, in the City of Coshoc¬ 
ton, State of Ohio, on the 4th day of February, 11^3-6 at 10 
o’clock A. M. of that day, to testify in the matter of (as 
designated in said subpoena duces tecum) “The Heller 
Brothers Company and American Federation of Labor” 
and by such subpoena duces tecum said National Labor Re¬ 
lations Board undertakes to require complainant to bring 
and produce at said time and place the following books, 
records, correspondence and documents,— 

Ledger and other accounts of respondent showing 
6 persons (as defined in the National Labor Relations 
Act, approved July 5, 1935) together with Addresses 
of such persons: 

(1) From whom respondent has purchased steel, packing 
and other raw materials during the period from January 1, 
1935 to December 31, 1935, inclusive, dates purchased, 
amounts purchased, and points shipped from. 

(2) To whom respondent has sold hammers, files, pliers, 
and other small tools or other products manufactured by 
respondent, during the period from January 1, 1935 to De¬ 
cember 31, 1935, inclusive, dates sold, amounts sold, and 
points shipped to. 

(3) To whom respondent has paid money and to whom 
respondent owes money as salary commission, or other 
remuneration, for acting as sales and advertising agents, 
salesmen, or in other sales, advertising or distribution ca¬ 
pacity. 

that complainant, although not designated by ifs proper 
corporate name (overlooking that technicality) apd for the 
purpose of not being in default, after having been informed 
by said Ralph A. Lind, Regional Director for tlje Eighth 
Region, as aforesaid, or his representative, that gjaid hear¬ 
ing would proceed notwithstanding the improper! designa¬ 
tion of this complainant, did file an answer, copy of which 
is annexed hereto and made part hereof, and for the pur¬ 
pose of identification marked Schedule “C”; that defen¬ 
dants herein now threaten to prosecute this complainant un¬ 
der said complaint, and hearing thereon, according to the 
terms thereof, being set for February 4, 1936 at the time 
and place as aforesaid; that said complaint rentes that 
charges have been made by the American Federation of 
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Labor to the effect that complainant is engaged in unfair 
labor practices within the meaning of the National Labor 
Relations Act, and as more particularly set forth in said 
complaint. 

10. That during the months of November or December, 
1935, and at other times prior and subsequent to said dates, 
and at other times while complainant was engaged at the 

Newcomerstown plant, said representatives of the 

7 American Federation of Labor, through its officers, 
agents and employees, requested complainant to bar¬ 
gain collectively in respect to rates of pay, wages, hours of 
employment and other conditions of employment, and this 
complainant maintains that it has the right to bargain indi¬ 
vidually with each employee of said Newcomerstown plant, 
with respect to rates of pay, wages and hours of employ¬ 
ment, and which acts of complainant, if committed, would 
constitute unfair labor practices within the meaning of Sec¬ 
tion 8, subdivisions (1) and (5) of said Act. 

11. That complainant, by its officers, agents and employ¬ 
ees, is unwilling to recognize, deal with, or enter into an 
agreement with any labor organization affiliated with the 
American Federation of Labor. 

12. That defendants threaten and intend, by subpoena, to 
compel, upon the hearing aforesaid, the production of the 
private books, records and documents of complainant, and 
the examination and public disclosure thereof, and the at¬ 
tendance of complainant’s representatives and employees 
as witnesses, thereby invading the rights of this complain¬ 
ant and disrupting and interfering with the business of com¬ 
plainant and their contractual relations with their employ¬ 
ees; that the complainant could only defend said charges at 
great cost and expense, all of which is irrecoverable since 
Section 21 of the Rules and Regulations of the National 
Labor Relations Board provides that witness fees and mile¬ 
age shall be paid by the party at whose instance the wit¬ 
nesses appear, without provision for recoupment or reim¬ 
bursement ; that to defend said charges it will be necessary 
for complainant to produce, as witnesses, many persons, 
paying them their witness fees and their mileage charges 

for the substantial distance from Newcomerstown, 

8 Ohio to Coshocton, Ohio, upon the hearing heretofore 
mentioned, and thereafter to produce at prohibitive 

expense, witnesses and evidence before the National Labor 
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Relations Board in Washington, D. C.; that it willl be nec¬ 
essary for complainant to retain counsel to prepay its de¬ 
fense and appear at said hearing at Coshocton, Ohio, over 
a period of many days, and thereafter before the National 
Labor Relations Board at Washington, D. C., all <pf which 
said expense will be irrecoverable and will constitute an ir¬ 
reparable and irremediable loss; that the witnesses neces¬ 
sary to be produced will include many, or maybe a^ll of the 
employees of complainant at its factory aforesaid, with the 
result that said hearing would, during its continuance for 
many days, disrupt, impede, interfere with and interrupt 
and cause a cessation of complainant’s business:; that if 
complainant should seek to prevent the production and pub¬ 
lic disclosure of their books, records and docunients, or 
otherwise resist, prevent, impede or interfere with defen¬ 
dants, or their representatives, in the enforcement of said 
Act against complainant, the said Act, according to the 
terms thereof, would subject them to a fine of $5,000.00, or 
imprisonment for one year or both, such prohibitive, arbi¬ 
trary and unreasonable penalties being imposed for each 
purported violation thereof; that on account of said penal¬ 
ties and punishment created by said Act, complainant can¬ 
not prevent the attendance, as witnesses upon said hearing 
and subsequent hearings, of their representative^, agents 
and employees, with the result that said representatives, 
agents and employees will, under threat of said jpenalties 
and punishment, be compelled to testify and publicly 
9 disclose the confidential information pertaining to 
complainant’s business which they have gajined dur¬ 
ing their representation of or employment by coniplainant, 
and which complainant is entitled to have preserved as con¬ 
fidential; that unless relief should issue, as prayed, from 
this Court, complainant, by reason of the penalties and 
punishment aforesaid, would, in effect, be compelled to sub¬ 
mit to the enforcement of the Act aforesaid agapist them, 
unless, by resisting the enforcement thereof, they should 
be forced to risk such punishment and penalty; that by 
reason of the foregoing, complainant would be denied due 
process, of law in the protection of their liberty and prop¬ 
erty, in violation of the Fifth Amendment to the Constitu¬ 
tion of the United States, unless this Court should inter¬ 
vene by granting the relief prayed herein; that| the pen- 
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dency of the complaint aforesaid, and the continuance of 
said proceeding against complainant, would result in the 
harassment of complainant, the disruption of all harmony 
in the relations between complainant and their employees, 
and the impairment or destruction of the good will of com¬ 
plainant’s business; that complainant is entitled, by private 
negotiations and relations, without interference on the part 
of defendants or others, to achieve and maintain the good 
will of their employees, harmony in their relations with 
their employees, and cooperation from their employees, to¬ 
gether with the good will of the public generally, so long 
as complainant is in the exercise of its legal and constitu¬ 
tional rights; that although complainant now is and at all 
times has been in the exercise of its legal and constitutional 
rights, past and present, the continuance of proceedings 
under the complaint aforesaid charging, the entry of any 
order or orders to the effect, that complainant is 
10 guilty of a violation of the law of the United States, 
on account of which action was taken by a purported 
tribunal of the United States, would prevent any possibility 
of the establishment or maintenance of harmonious rela¬ 
tions between complainant and their employees, and would 
impair, jeopardize and destroy the good will of complain¬ 
ant’s business with the public generally, which complain¬ 
ant has built up in the legal and lawful advancement of 
their business interests to the value of many thousands of 
dollars; that thereby, and by reason as well of the neces¬ 
sary publicity and public knowledge of said proceedings, 
complainant would be slandered and libeled and held up to 
the public scorn and contempt as violaters of the law of the 
United States, when, in truth and in fact, they have vio¬ 
lated no valid law or statute and have exercised solely the 
legal and constitutional rights in their relations with their 
employees, all to complainant’s incalculable loss and dam¬ 
age; that as a result of the foregoing, even if no attempt 
were made by defendants, or any of them, to cause or pro¬ 
cure the enforcement of any order or orders against com¬ 
plainant by judicial proceedings; the pendency, continuance 
and prosecution of the said proceedings under said com¬ 
plaint would, by destroying the possibility of harmonious 
relations between complainant and their employees, and im- 
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pairing and destroying the public good will, substantially 
impair or destroy the business of complainant, and thereby 
confiscate its property; that as a result of the foregoing, 
the said attempted proceedings and the prosecution of said 
complaint, with the incidents and consequences hereinbe¬ 
fore mentioned, constitute an unwarranted invasion of com¬ 
plainant’s rights, an unjustifiable interference with 

11 complainant’s business and continued harassment of 
and interference with complainant in its contractual 

relation with local employees, with the result th^t thereby 
complainant is threatened with irreparable and {irremedi¬ 
able loss, damage and injury. 

13. That the said National Labor Relations Act|is utterly 
void and without force or effect, and unconstitutional, and 
in excess of the powers of Congress, for each of the follow¬ 
ing reasons: 

(a) That said Act purports to control, regulate and im¬ 
pair or destroy freedom of contract both as to employer 
and as to employee, and to prevent employers from con¬ 
tracting individually with employees, constituting an arbi¬ 
trary interference with the liberty of contract, resulting in 
deprivation of liberty and property without due process 
of law. 

(b) That said Act purports to deny to the judicial power 
of the United States the right to pass upon facts in contro¬ 
versies arising thereunder, and vests such fact finding 
power exclusively in an administrative agency, with the 
result that courts of the United States thereunder are de¬ 
nied the constitutional right of determining issues aris¬ 
ing under the Constitution upon their own records and the 
facts elicited before them; and as a result said Act is in 
violation of Sections 1 and 2 of Article III of the Constitu¬ 
tion of the United States, providing that the judicial power 
of the United States shall be vested in the courts thereof 
and shall extend to all cases arising under the Constitution 
of the United States, and further is in violation of the Fifth 
Amendment to the Constitution of the United States as 
amounting to the deprivation of liberty and propjerty with¬ 
out due process of law. 

(c) That said Act is in excess of the powers of 

12 Congress under Section 8 of Article I of the Con¬ 
stitution of the United States in that it purports to 
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apply to, regulate and control intrastate commerce and the 
incidents thereof. 

(d) That said Act is in excess of the powers of Congress 
in that the power and authority sought to be exercised by 
the Congress therein, in regulating the incidents of intra¬ 
state commerce, are powers reserved to the states under the 
Ninth and Tenth Amendments to the Constitution of the 
United States. 

(e) That said Act, in purporting to vest in an adminis¬ 
trative agency the right of determining disputes between 
employers and employees, including the restoration to work 
of discharged employees and the awarding of unearned 
wages, amounts to a denial of the right of trial by jury in 
violation of the Seventh Amendment to the Constitution of 
the United States. 

(f) That said Act is in purpose, in essence and on its 
face, an attempt to regulate matters not committed to the 
Federal Government by the Constitution, by regulating in¬ 
dustry, including the relations between employer and em¬ 
ployes, in respect to rates of pay, wages and hours of em¬ 
ployment and other conditions of employment. 

(g) That said Act is violative of the commerce clause in 
that it seeks to regulate matters concerning wholly intra¬ 
state business, regulation of which does not constitute the 
regulation of commerce among the several states. 

(h) That said Act is violative of the Tenth Amendment 
of the Constitution of the United States, in that it consti¬ 
tutes an invasion by the Federal Government of the 

fields of regulation reserved by that amendment to 
13 the states, or to the people. 

(i) That said Act is violative of the Fifth Amend¬ 
ment to the Constitution of the United States, in that 

(1) it attempts to deprive the complainant, without due 
process of law, of the liberty guaranteed to it by that 
amendment; 

(2) it is wholly arbitrary, capricious and unequal; 

(3) it attempts to take the private property of complain¬ 
ant for a! public use, without the payment of just compen¬ 
sation. 

(j) That said Act is violative of the Fourth Amendment 
of the Constitution of the United States, in that it permits 
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and authorizes unreasonable searches and seizures of 
papers and effects of employers, including the complainant. 

(k) That said Act is violative of the Third Article of the 
Constitution of the United States in that judicial power of 
the United States, in large part by said Act, is attempted to 
be vested in said National Labor Relations Board and not 
in the courts, as required by said article, and sai|l Act at¬ 
tempts to infringe upon the constitutional authority of the 
courts of the United States. 

(l) That said Act is violative of the Seventh Amendment 
to the Constitution in that no trial by jury is permitted or 
required by said Act; 

(m) That said Act is violative of the Ninth Amendment 
to the Constitution of the United States in that by said Act 
the Government of the United States, through pe Con¬ 
gress, has presumed and purpurted to assume jurisdiction 

and control of certain rights retained by tjhe states 
14 or by the people. 

(n) That said Act is violative of the Constitution 
of the United States in that the legislative power Conferred 
upon the Congress of the United States is therein un¬ 
lawfully and illegally delegated to the said National Labor 
Relations Board. 

14. That said Act is illegal and void and unconsiitutional 

as a whole for each and all of the grounds named jin Para¬ 
graph 13. j 

15. All actions, orders and authorities attempted and 
purported to be exercised by the defendants, thejr agents 
and representatives, under and by force of said Act, are 
likewise void and unconstitutional for each and alj the rea¬ 
sons set forth in Paragraphs 13 and 14. 

16. That as the result of the invalidity of said[ Act de¬ 
fendants are utterly without power or authority whatso¬ 
ever, cannot lawfully originate, maintain or prosecute any 
purported complaint or complaints under said Ac^fc, and in 
seeking so to do are usurping authority in violation of the 
rights of this complainant. 

17. That the said National Labor Relations Act is not only 
void IN TOTO but is as well incapable of lawful enforce¬ 
ment against complainant, the said National Labor Rela¬ 
tions Board is a body without legal authority, power or 
jurisdiction over complainant or their business, defendants 
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are without power or authority to attempt the proceedings 
aforesaid against complainant, and said complaint and pro¬ 
ceedings thereunder are utterly void and without force or 
effect, for each and all of the following reasons: first, be¬ 
cause the Act aforesaid, the attempted enforcement there¬ 
of against complainant, and said attempted proceedings 
would deprive complainant of their liberty and property 
without due process of law, contrary to the provi- 

15 sions of the Fifth Amendment to the Constitution of 
the United States, since, if said Act, the enforce¬ 
ment thereof and said proceedings were sustained, defen¬ 
dants admitting and openly declaring that the sole pur¬ 
pose thereof as against complainant is to prevent com¬ 
plainant dealing, bargaining or contracting with employees 
except through designated representatives of a majority 
of said employees, complainant would be denied their legal 
and constitutional right freely to contract with their own 
ployees, and each of them, and freely to determine and 
agree upon the conditions, terms, incidents and termina¬ 
tion of such employment; secondly, because under the Act 
aforesaid, the attempted enforcement thereof against com¬ 
plainant, and the proceedings aforesaid, complainant 
would be denied a hearing before a court of the United 
States on their constitutional rights, since under said Act 
defendants are vested with the exclusive right to find all 
facts, including the facts upon which alleged jurisdiction 
and complainant’s constitutional rights depend, and the 
courts of the United States are denied the power of deter¬ 
mining and enforcing complainant’s constitutional rights 
upon their own records and the facts elicited upon a judicial 
hearing, with the result that said Act is in violation of the 
Fifth Amendment to the Constitution of the United States 
in that thereunder complainant would be deprived of their 
liberty and property without due process of law and fur¬ 
ther is in violation of Sections 1 and 2 of Article III of 
the Constitution of the United States in that said Act 
illegally attempts to delegate to defendants as an ad¬ 
ministrative agency the judicial power of the United States, 
vested in the courts of the United States, which extends to 

all cases arising under the Constitution of the United 

16 States; thirdly, because the Act aforesaid purports 
to control and regulate intrastate commerce and its 

incidents, and is therefore in excess of the powers of Con¬ 
gress under Section 8 of Article I, or other provisions, of 


RALPH A. LIND, ET AL. 


13 


the Constitution of the United States; fourthly, because the 
business of complainant and their relations with! the em¬ 
ployees hereinbefore mentioned are matters exclusively lo¬ 
cal and intrastate, and not interstate, with the result that 
Congress has no authority thereover under Section 8 of 
Article I, or other provisions, of the Constitution of the 
United States; fifthly, because the Act aforesaid, and the 
authority sought to be exercised by defendants thereunder, 
providing for the determination of civil rights between 
complainant and their employees and the awarding of un¬ 
earned wages to discharged employees together with their 
restoration to employment, would deprive complainant of 
their right of trial by jury in violation of the Seventh 
Amendment to the Constitution of the United States; 
sixthly, because the powers sought to be exercise^ by the 
Congress in enacting the Act aforesaid, and by defendants 
pursuant thereto, are powers reserved to the states under 
the Ninth and Tenth Amendments to the Constitution of 
the United States; and seventhly, because the said Act, the 
proceedings aforesaid and the authority threatened and 
intended to be exercised as aforesaid by defendants con¬ 
stitute an unwarranted invasion of and interference with 
complainant’s business, a confiscation of complainant’s 
property without due process of law and a denial and dep¬ 
rivation of complainant’s legal and constitutional rights 
to hire and discharge employees, enter into contracts with 
them, and generally to conduct their business of ihanufac- 
turing without governmental interference, regulation or 
control. 

18. That complainant, asserting the invalidity and 
17 unconstitutionally of the Act aforesaid, and by such 
proceeding, is threatened by a multiplicity of suits; 
complainant has no adequate remedy at law under tne terms 
of said Act (even if complainant could invoke the proce¬ 
dure specified by said Act without waiver of its constitu¬ 
tional rights) for the reasons hereinbefore alleged, and fur¬ 
thermore because,— 

(a) said Act, being entirely void, any and all Remedies 
provided thereby are equally void, and the complainant can¬ 
not be compelled to invoke a void act or any part thereof; 

(b) the purported remedy under said Act is circuitous, 
and not as certain, complete, prompt and efficienlt as the 
remedy in equity; 
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(c) a multiplicity of suits would result; 

(d) the injury, loss and damage to complainant, herein¬ 
before alleged, would thereunder be irremediable and, 

(e) the purported remedy under said Act does not grant 
to complainant a judicial hearing before a court of the 
United States on its constitutional rights, with a deter¬ 
mination by that court upon its own accord and the facts 
elicited before it of such constitutional rights, such pur¬ 
ported remedy therefore being unconstitutional and in¬ 
valid (as hereinbefore alleged) in that it violates the Fifth 
Amendment to the Constitution of the United States, and 
Sections 1 and 2 of Article III of the Constitution of the 
United States; that by reason of the premises, complainant 
thus having no adequate remedy at law and being threat¬ 
ened with irreparable loss and damage, equity should take 

jurisdiction to the end that the constitutional rights 
18 of complainant should be promptly, certainly and 
efficiently determined without injury, loss or damage 
and free from the coercion and intimidation of excessive, 
arbitrary and unreasonable threatened penalties and pun¬ 
ishment; and that, since the complaint aforesaid purports 
to be immediately answerable, the defendants should be 
forthwith restrained from further prosecution of the pro¬ 
ceedings aforesaid and from attempted enforcement of said 
Act against the complainant pending the hearing and deter¬ 
mination of the issues herein. 

WHEREFORE, complainant, being without other rem¬ 
edy, prays: 

(1) That this Court direct defendants to answer this Bill 
of Complaint. 

(2) That a temporary restraining order be granted with¬ 
out notice restraining defendants, and each of them, pend¬ 
ing hearing upon application for preliminary injunction 
from (a) further prosecution of the complaint aforesaid, 

(b) further enforcement or attempted enforcement of the 
said National Labor Relations Act against this complain¬ 
ant in connection with the manufacturing operations of 
complainant at their said factory at Newcomerstown, Ohio, 

(c) examining or attempting to examine the books, records, 
and documents of complainant relating to the said manu¬ 
facturing operations, (d) compelling or attempting to com¬ 
pel the production of the books, records and! documents of 
complainant relating to the said manufacturing operations, 
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(e) interfering or attempting to interfere with the conduct 
of complainant's business or the relations between com¬ 
plainant and their employees. 

(e) That after notice and hearing a preliminary injunc¬ 
tion be granted restraining and enjoining defen- 

19 dants, and each of them, during the pendency of this 
suit from (a) further prosecution of the complaint 

aforesaid, (b) further enforcement or attempted enforce¬ 
ment of the said National Labor Relations Act against this 
complainant in connection with the manufacturing opera¬ 
tions of complainant at their said factory at Nejvcomers- 
town, Ohio, (c) examining or attempting to examine the 
books, records and documents of complainant relating to 
the said manufacturing operations, (d) compelling or at¬ 
tempting to compel the production of the books, records 
and documents of complainant relating to the said manu¬ 
facturing operations, (e) interfering or attempting to in¬ 
terfere with the conduct of complainant’s business or the 
relations between complainant and their employees. 

(4) That upon final hearing a perpetual injunction be 
granted enjoining defendants, and each of them, from (a) 
further prosecution of the complaint aforesaid, (b) further 
enforcement or attempted enforcement of the said Na¬ 
tional Labor Relations Act against this complainant in 
connection with the manufacturing operations of complain¬ 
ant, at their said factory at Newcomerstown, Ohif), (c) ex¬ 
amining or attempting to examine the books, records and 
documents of complainant relating to the said manufac¬ 
turing operations, (d) compelling or attempting ;o compel 
the production of the books, records and documents of com¬ 
plainant relating to the said manufacturing operations, (e) 
interfering or attempting to interfere with the conduct of 
complainant’s business or the relations between complain¬ 
ant and their employees. 

(5) And for such other and further relief as to 

20 the Court shall seem proper in the premises. 

THEODORE B. BEESON, 
Solicitor for Complainant . 

Munsey Bid. 


JOSEPH KAHRS, 
810 Broad St., 
Newark, N. J. 
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State op New Jersey, 

County of Essex, ss: 

Walter M. Heller, of lawful age, first being duly sworn 
upon his oath states that he is the Assistant Treasurer of 
the above named complainant and makes this affidavit for 
them and on their behalf, being lawfully authorized so to 
do; that he has read over the foregoing bill of complaint, is 
familiar with the matters and facts therein set forth and 
that the same are true to the best of his knowledge, infor¬ 
mation and belief. 

Sworn to and subscribed before me this 29th day of 
January, 1936. 

WALTER M. HELLER. 

HELEN R. BYRNES, 

Notary Public of Netv Jersey . 

SCHEDULE “A” 

21 1 United States of America 

Before the National Labor Relations Board 

Eighth Region 
Case No. VIH-C-9 
In the Matter of 

The Heller Brothers Company, a corporation 

and 

American Federation of Labor 
Complaint 

It having been charged by the American Federation of 
Labor, (hereinafter called the union) that The Heller 
Brothers Company, Newcomerstown, Ohio, (hereinafter 
called the respondent) has engaged in and is now engaging 
in certain unfair labor practices affecting commerce as set 
forth and defined in the National Labor Relations Act, ap¬ 
proved July 5, 1935, the National Labor Relations Board, 
by the Regional Director for the Eighth Region, as agent 
of the National Labor Relations Board designated by Na¬ 
tional Labor Relations Board Rules and Regulations 
Series-I, (General Rules and Regulations.) Article IV, 
Section I, hereby issues its complaint and alleges the fol¬ 
lowing: 
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1. The respondent is and has been since April, 1928, a 
corporation organized under and existing by virtue of the 
laws of the State of Ohio, having its principal office and 
place of business in the City of Newcomerstown, County 
of Tuscarawas, and State of Ohio, and is now and bas con¬ 
tinuously been engaged at a place of business in the City 
of Newcomerstown, County of Tuscarawas, State of Ohio, 
(hereinafter called the plant) in the manufacture, sale and 
distribution of hammers, files, pliers and other small tools. 

2. The respondent in the course and conduct of its 

22 business, as aforesaid, causes and has continuously 
caused a large part of the raw materials us€:d in the 

manufacture of its hammers, files, pliers and other small 
tools, as aforesaid, the exact amount and percentage un¬ 
known, to be purchased and transported in interstate com¬ 
merce from and through states of the United Stages other 
than the State of Ohio to the plant in the State of Ohio, and 
causes and has continuously caused a large part of j;he ham¬ 
mers, files, pliers and other small tools manufactured by it, 
the exact amounts and percentages unknown, to be ^old and 
transported in interstate commerce from the pla4t in the 
State of Ohio to, into and through States of th4 United’ 
States other than the State of Ohio, all of the ajforesaid 
constituting a continuous flow of commerce among! the sev¬ 
eral states. 

3. The American Federation of Labor is a national fed¬ 
eration of labor organizations, as defined in the Act, and is 
itself a labor organization, as defined in the Act. Certain 
of the employees of the respondent were assisting the 
American Federation of Labor and each other in organiz¬ 
ing themselves into a labor organization to be affiliated with 
the American Federation of Labor for the purpose of col¬ 
lective bargaining and other mutual aid and protection. 

4. The respondent by threats, intimidations, and by other 
means has discouraged and interfered and continues to dis¬ 
courage and interfere with the efforts of its employees to 
organize and become members of a labor organization to be 
affiliated with the American Federation of Labor, as here¬ 
inabove alleged. 

5. The respondent, by its officers and agents, on 

23 November 15, 1935, while engaged at the plant as 
described above, urged the formation of a labor or¬ 
ganization (hereinafter called the company union), for the 
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purpose of bargaining collectively in respect to rates of 
pay, wages, hours of employment, and other conditions of 
employment, and the respondent continues to urge the for¬ 
mation and maintenance of said company union. On said 
date the respondent solicited membership in said company 
union by circulating applications among its employees, by 
promising financial aid and assistance, and by otherwise 
dominating and interfering with said organization. 

6. The respondent urged the formation of said company 
union with the intention of discouraging and interfering 
with the efforts of its employees to organize and become 
members of a labor organization to be affiliated with the 
American Federation of Labor, as hereinabove alleged, and 
to discourage and interfere with the efforts of its employees 
otherwise to organize for the purpose of bargaining col¬ 
lectively and the aforesaid attempt to form and maintain 
said company union has discouraged and interfered with 
and continues to discourage and interfere with the efforts 
of respondent ’s employees to form and become members of 
a labor organization as hereinabove alleged, or in any other 
way to organize for the purpose of collective bargaining. 

7. By its sponsoring of the company union and interfer¬ 
ence with the organizational activities of its employees, as 
above set forth, and by all said acts, and each of them, the 

respondent did interfere with, restrain and coerce, 
24 and is interfering with, restraining and coercing, its 

employees in the exercise of the rights guaranteed 
in Section 7 of said Act, and did thereby engage in, and is 
thereby engaging in, an unfair labor practice within the 
meaning bf Section 8, subdivision (1) of said Act. 

8. By its sponsoring of the company union and interfer¬ 
ence with the organizational activities of its employees, as 
above set forth, and by all said acts, and each of them, the 
respondent did dominate and interfere with, and is domi¬ 
nating and interfering with the formation of a labor or¬ 
ganization, and did thereby engage in and is thereby en¬ 
gaging in an unfair labor practice within the meaning of 
Section 8, subdivision (2) of said Act. 

9. The aforesaid unfair labor practices occur in com¬ 
merce among the several states, and on the basis of ex¬ 
perience in the aforesaid plant and others in the same or 
other industries, burden and obstruct such commerce and 
the free flow thereof and have led and tend to lead to labor 


RALPH A. LIND, ET AL. 


19 


disputes burdening and obstructing such commerce and 
the free flow thereof. 

10. The aforesaid acts of respondent set forth iiji Para¬ 
graphs 4, 5, 6, 7, 8 and 9 constitute unfair labor practices 
affecting commerce, within the meaning of Section 8, sub¬ 
divisions (1) and (2) and Section 2, subdivisions (6) and 
(7) of said Act. 

WHEREFORE, the National Labor Relations B(>ard on 
the 21st day of January, 1936, issues its complaint jagainst 
The Heller Brothers Company, respondent herein. 

Notice of Hearing . 

PLEASE TAKE NOTICE, that on the 4th day of 
February, 1936, at ten o ’clock in the forenoo][i at the 
25 Council Chamber, City Hall, Coshocton, 0hio, a 
hearing will be conducted before the National Labor 
Relations Board by a Trial Examiner to be designated by 
it in accordance with its Rules and Regulations, Series-1, 
Article II, Section 22, on the allegations set forth in the 
above complaint, at which time and place you will have the 
right to appear, in person or otherwise, and give testimony. 

You are further notified that you have the righi; to file 
with the Regional Director for the Eighth Region, acting 
in this matter as the agent of the National Labor Relations 
Board, an answer to the above complaint, within Jive (5) 
days of service of said complaint. 

Enclosed herewith for your information is a copy of 
Rules and Regulations, Series-1, made and published by 
the National Labor Relations Board pursuant to authority 
granted in the National Labor Relations Act. Your atten¬ 
tion is particularly directed to Article II of said Rules and 
Regulations. 

IN WITNESS WHEREOF the National Laboir Rela¬ 
tions Board has caused this, its complaint and notice of 
hearing to be signed by the Regional Director for the 
Eighth Region on the 21st day of January, 1936. 

(Signed) RALPH A. LINlJ) 
RALPH A. LIND, Regional 
Director for the Eighth Region 
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SCHEDULE “B” 

26 United States of America 
Before the National Labor Relations Board 

Eighth Region 
Case No. VIH-C-9 
In the Matter of 

The Heller Brothers Company, a corporation 

and 

American Federation of Labor 
Answer 

Heller Brothers Company of Newcomerstown, a corpora¬ 
tion of Ohio, files this answer in the above cause, without 
acquiescing in any manner in the validity of the proceed¬ 
ings, and denies the right, and protests against the action 
of the American Federation of Labor, referred to in the 
complaint as the union, or the National Labor Relations 
Board, or Ralph A. Lind, referred to as Regional Director 
for the Eighth Region, as agent of the National Labor Rela¬ 
tions Board, or any of their attorneys, agents, representa¬ 
tives or employees, to institute or prosecute the complaint 
filed in the above cause, upon the ground that the National 
Labor Relations Act is invalid and unconstitutional, in 
that,— 

(1) it constitutes an illegal interference with the indi¬ 
vidual freedom of employees, as guaranteed to them by the 
fifth amendment to the Constitution of the United States; 

(2) it undertakes to require the employer to bargain with 
the representatives of the National Labor Relations, Board, 

depriving him of the right to negotiate with minority 

27 groups or individual employees; 

(3) it is a practical restraint upon the employer’s 
freedom of contract because he is deprived of bargaining 
equality; 

(4) refusal to negotiate or bargain with a particular 
group is made an offense against the statute, if the Na¬ 
tional Labor Relations Board certifies that group as the ex¬ 
clusive representative of his employees; 

(5) It unnecessarily and arbitrarily infringes upon the 
individual liberties of the employer and the employee; 
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are not 
their in- 


or Ralph 
to pro- 


(6) the National Labor Relations Act is, in substance, a 
regulation of a matter which has no direct connection with 
commerce, and therefore has no application to industrial 
relations on a general scale; 

(7) the matters complained of in the complaint 
within the field of interstate commerce, or subject 
dustrial relations to the jurisdiction of Congress; 

(8) it constitutes a complete departure from th^ consti¬ 
tutional and traditional theories of the Government of the 
United States of Ajmerica; 

(9) Congress has no power to regulate that whicfr merely 
“affects” commerce; 

and for any other reasons that may be presente4 regard¬ 
ing the unconstitutionally of said act. 

This corporation files its answer without admitting the 
jurisdiction of the National Labor Relations Board 
A. Lind, Regional Director for the Eighth Regiod 

ceed in this matter, because a complaint wds served 
28 upon a representative of this company, and which 
complaint was addressed to 4 ‘The Heller Brothers 
Company, Newcomerstown, Ohio” referred to as the re¬ 
spondent, and it is assumed by this company that the com¬ 
plaint was intended for it. 

1. Heller Brothers Company of Newcomerstowp admits 
that it has been engaged at a place of business in 
of Newcomerstown, County of Tuscarawas, State 
in the manufacture, sale and distribution of hamm|ers, files, 
pliers and other small tools. 

2. Heller Brothers Company of Newcomerstowp admits 
that it has purchased considerable raw material Outside of 
the State of Ohio, said material being transported! in inter¬ 
state commerce from and through the States of tl|e United 
States, other than the State of Ohio, to the plaht in the 
State of Ohio, and admits that it has sold and transported 
a large part of the products manufactured by it 
plant in the State of Ohio, to, into and through the 
the United States other than the State of Ohio, bj 
that its manner of doing business constitutes a continuous 
flow of commerce among the several states. 

3. Heller Brothers Company of Newcomerstowh puts the 
American Federation of Labor to its proof regardi 
legations in Paragraph 3 in the complaint. 


the City 
of Ohio, 


from the 
States of 
ut denies 


fig the al- 
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4. Heller Brothers Company of Newcomerstown denies 
that it has, by threat and intimidations, attempted to dis¬ 
courage and interfere with the efforts of its employees to 
organize and become members of a labor organization to be 
affiliated with the American Federation of Labor. 

5. Heller Brothers Company of Newcomerstown denies 

that by its officers and agents, as charged in Para- 

29 graph 5 of the complaint, it urged the formation of 

a labor organization, or that it circulated applica¬ 
tions to solicit membership therein, or that it dominated 
and interfered with such organization. 

6. Heller Brothers Company of Newcomerstown denies 
that it committed acts, as charged in Paragraphs 6, 7 and 
8 of the complaint. 

7. Heller Brothers Company of Newcomerstown puts the 
American Federation of Labor to its proof regarding the 
allegations in Paragraph 9 in the complaint. 

8. Heller Brothers Company of Newcomerstown denies 
acts constituting unfair labor practices affecting commerce, 
as alleged in Paragraph 10 of the complaint. 

Heller Brothers Company of Newcomerstown reserves 
the right to move, at any hearing that may be held in this 
matter, to dismiss any charges that may be leveled against 
it in these proceedings, upon the grounds above set forth 
relating to the unconstitutionalitv of the so-called National 
Labor Relations Act. 

1 HELLER BROTHERS COMPANY OF 

NEWCOMERSTOWN 

By (signed) ARNAUD G. HELLER 
General Manager 

Newcomerstown, Tuscarawas 
County, Ohio 

State of Ohio, 

30 County of Tuscarrawas, ss: 

Arnaud G. Heller of full age, being duly sworn on 
his oath according to law deposes and says that he is the 
General Manager of Heller Brothers Company of New¬ 
comerstown, a corporation organized under the laws of the 
State of Ohio, having its principal place of business at 
Newcomerstown, in the County of Tuscarrawas, and that 
the statements contained in said answer are true to the best 
of his knowledge and belief. 
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Sworn to and subscribed before me this 27th day of 
January, 1936. 

(Signed) ARNAUD G. HELLER 

H. L. SWAGGARD 

(Seal) My commission expires Jan. 19, 1939 

KNOW ALL MEN BY THESE PRESENTS 

That Arnaud G. Heller who signed the above affidavit is 
duly authorized to do so by this company. 

HELLER BROTHERS COMPANY OF 
NEWCOMERSTOWN 

By ALFRED HELLER (signed) 

Vice-President 

SCHEDULE “C” 

31 NLRB-31 Subpena Duces Tecum 


United States of America 

National Labor Relations Board 

To A. G. Heller, Agent in Charge of the Business in Ohio 
The Hellers Brothers Company 
Newcomerstown, Ohio 

You are hereby required to appear before a Trial Ex¬ 
aminer {to be designated) of the National Laboif Relations 
Board, at Council Chamber, City Rail, in the City of 
Coshocton, State of Ohio on the 4th day of February, 19 36, 
at 10 o’clock a. m. of that day, to testify in the Matter of 
The Heller Brothers Company and American federation 
of Labor 

And you are hereby required to bring with yoii and pro¬ 
duce at said time and place the following books, records, 
correspondence, and documents: Ledger and other accounts 
of respondent showing persons (as defined in the National 
Labor Relations Act, approved July 5, 1935) together with 
addresses of such persons: 

(1) From whom respondent has purchased steel, packing 
and other raw materials during the period from January 
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1, 1935 to December 31, 1935, inclusive, dates purchased, 
amounts purchased, and points shipped from. 

(2) To whom respondent has sold hammers, files, pliers 
and other small tools or other products manufactured by 
respondent, during the period from January 1, 1935, to 
December 31, 1935, inclusive, dates sold, amounts sold, and 
points shipped to. 

(3) To whom respondent has paid money and to whom 
respondent owes money as salary commission, or other re¬ 
muneration, for acting as sales and advertising agents, 
salesmen, or in other sales, advertising or distribution ca¬ 
pacity. 


Fail not at your peril. 

NATIONAL LABOR RELATIONS 
BOARD *SEAL* 


In testimony whereof, the seal of the National Labor Re¬ 
lations Board is affixed hereto, and the undersigned, a mem¬ 
ber of said National Labor Relations Board, has hereunto 
set his hand at Washington, D. C. this 18th day of January, 
1936. 


EDWIN S. SMITH 


16-4456 

NOTICE TO WITNESS.—If claim is made for witness 
fee or mileage, this subpena should accompany voucher. 

Rule to Show Cause 

32 Filed January 30, 1936 

Upon consideration of the verified Bill of Com¬ 
plaint of Heller Brothers Company of Newcomerstown, a 
corporation of the State of Ohio, herein on the twenty- 
ninth day of January, 1936. 

ORDERED that the above named defendants and each 
of them appear in this Court on the 11th day of February, 
1936, at the hour of 10 o’clock a. m. providing a copy of 
this Rule to Show cause this day be served on them, it ap¬ 
pearing that a true copy of said verified Bill of Complaint, 
together with exhibits, has been served heretofore on them 
and service acknowledged by counsel for the defendants, 
and show cause, if any they have, why they, and each of 
them, their assistants, employees, agents, and representa- 
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tives, and each of them, should not be enjoined pendente lite 
from (a) further prosecution of the complaint filed Against 
complainant by defendant, Ralph A. Lind, as Regional Di¬ 
rector of the National Labor Relations Board ! in the 
Eighth Region, a copy of which is attached to the!Bill of 
Complaint as exhibit A (b) further enforcement! or at¬ 
tempted enforcement of the said National Labor Relations 
Act against this complainant, (c) examining, attempting to 
examine the books, records and documents of thjis com¬ 
plainant. (d) compelling or attempting to compel the 

33 production of books, records, or documents of the 
complainant, (e) interfering or attempting to inter¬ 
fere with the conduct of complainant’s business or the re¬ 
lations between the complainant and its employees. 

JESSE C. ADKINS 
Justicfy 

The within process never received for service. 

JOHN B. COLPOYS 
U. S. Marshal. 

Order 

34 Filed February 10, 1936 

Upon consent of the parties hereto by their respec¬ 
tive counsel noted hereon, it is by the Court this 10th day 
of February, 1936, 

ORDERED, that the hearing on the rule to show cause 
issued upon the bill of complaint in the above entitle d cause, 
be and it is hereby continued until Friday, February 14, 
1936, at ten o’clock a. m. 

JESSE C ADKINS 
Justice 

We consent to the foregoing order. 

HELLER BROTHERS COMPANY OF 
NEWCOMERSTOWN, 

By THEODORE B. BENSON 
Attorney 

RALPH A. LIND, ET AL, 

By CHARLES FAHY 

Attorney , appearing only for defendants served with 
process of Supreme Court , D. C., in the District o jf Colum¬ 
bia. 
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35 Notice of Special Appearance and Motion to Quash 

Filed February 14, 1936 

To: JOSEPH KAHRS, ESQ., 

THEODORE B. BENSON, ESQ., 

Solicitors for Complainants , 

Munsey Building, Washington, D. C. 

You and each of you will please take notice that on the 
20th day of February, 1936, at 10 ’clock in the forenoon of 
said day, or as soon thereafter as counsel can be heard, in 
the court room of the above entitled Court, Ralph A. Lind, 
Regional Director for the Eighth Region of the National 
Labor Relations Board, appearing specially by the under¬ 
signed attorney for the purpose of moving to quash the 
proceedings herein, and for no other purpose, will move to 
quash all proceedings herein against the said defendant. 

A copy of said Motion to Quash, as well as a copy of the 
special appearance heretofore filed in the above entitled 
Court, is hereto attached. 

CHARLES FAHY 

Attorney appearing specially for Ralph 
A. Lind , Regional Director for the 
Eighth Region of the National Labor 
Relations Board. 

Service accepted this 13th day of February, 1936. 

THEODORE B BENSON 
Attorney for Complainant 

Special Appearance 

36 Filed February 14, 1936 

To the Clerk of the Supreme Court of 
the District of Columbia: 

You will please enter my Special Appearance as Attor¬ 
ney for Ralph A. Lind, Regional Director for the Eighth 
Region of the National Labor Relations Board, denomi¬ 
nated a defendant in the above entitled cause. 
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Said Special Appearance is for the sole purpose of ob¬ 
jecting to the jurisdiction of the court of defendant in the 
above named proceeding. 

CHARLES FAHY 
Attorney apearing specially for Ralph 
A. Lind , Regional Director for the 
Eighth Region of the National Labor 
Relations Board . 

Dated at 
this day of 
February, 1936. 
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Motion to Quash Proceedings 

Filed February 14, 1936 


Now comes Ralph A. Lind, Regional Directoi 
Eighth Region of the National Labor Relations Board, de¬ 
nominated a defendant herein, and named in the Bill of 
Complaint as such defendant, appearing specially by the 
undersigned attorney, solely for the purpose of this Motion 
and for no other purpose whatever, does move to quash as 
to Ralph A. Lind all proceedings herein upon the 
grounds: 

1. That the said Ralph A. Lind, Regional Direct* 

Eighth Region of the National Labor Relations Ipoard was 
not at the time of the filing of the Bill of Complaint herein 
or at anv time thereafter an inhabitant of the District of 
Columbia in which this suit was brought and is }iow pend- 


r for the 


following 


or for the 


mg. 


2. That the said Ralph A. Lind, Regional Director for the 
Eighth Region of the National Labor Relations I^oard, has 
not at any time been served with process of this C^urt with¬ 
in the District of Columbia or elsewhere. 

3. That the said Ralph A. Lind, Regional Director 
38 for the Eighth Region of the National Labor Rela¬ 
tions Board is an inhabitant of, and has his office in 
the City of Cleveland, State of Ohio, beyond the jurisdiction 
of this Court. 

4. That Ralph A. Lind, Regional Director for the Eighth 
Region of the National Labor Relations Board, has not 


designated any agent or agents for the purpose of 


acceptin 


cr 
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service of Court process, nor authorized any person to ac¬ 
cept service of such process. 

CHARLES FAHY 

Attorney appearing specially for Ralph 
A. Lind, Regional Director for the 
Eighth Region of the National Labor 
Relations Board, named herein as a de¬ 
fendant. 

Notice of Motion to Dismiss 

39 Filed February 14, 1936 

To: JOSEPH KAHRS, ESQ. 

THEODORE P>. BENSON, ESQ. 

Solicitors for Complainant 
Munsev Building, 

Washington, D. C. 

PLEASE TAKE NOTICE that on the 20th day of 
February, 1936, at 10 o’clock in the forenoon of said day, 
or as soon thereafter as counsel can be heard, a motion will 
be made to dismiss the Bill of Complaint herein, copy of 
which motion, with the grounds therefor, is hereto attached. 

CHARLES FAHY 

General Counsel , appearing solely for 
defendants J. Warren Madden, John 
M. Carmody and Edwin S. Smith 

Service admitted this 13th day of February, 1936 

THEODORE B BENSON 

Attorney for complainant 

Motion to Dismiss 

40 Filed February 14, 1936 

Now comes the defendants J. Warren Madden, John 
M. Carmody, and Edwin S. Smith, individually and as mem¬ 
bers of the National Labor Relations Board, and move that 
Bill of Complaint in the above entitled cause be dismissed 
and the Order to show cause entered herein be vacated for 
the reason that said Complaint fails to state a cause of ac¬ 
tion entitling the complainant to the relief prayed for or to 
any relief in equity against the said defendants. The par¬ 
ticular grounds for this motion are: 
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1. There are no allegations in the Bill of Complaint suf¬ 
ficient to show that the complainant is threatened with or 
in danger of suffering any great, irreparable, or immediate 
injury cognizable in equity by reason of any n}atter set 
forth in the Bill of Complaint. 

2. It appears upon the face of the Bill of Cfomplaint 

that the complainant has a plain, adequate and com- 

41 plete remedy under the provisions of the National 
Labor Relations Act with respect to any rights grow¬ 
ing out of the matters alleged in the Bill of Comdlaint. 

3. It appears on the face of the Bill of Complaint that the 
issuance of any order by the said defendants as members of 
the National Labor Relations Board is not imminent and 
is solely a matter for future determination, for the reason 
that the same may not issue until after a full heari ng is had 
pursuant to Section 10(b) and (c) of the National Labor 
Relations Act and Article II of the Rules and Regulations 
of the Board, either before the Board or before a trial Ex¬ 
aminer or other agent or agency appointed for th^t purpose 
by the Board, in which full opportunity is givpn to the 
complainant to be heard, to present its evidence, tb examine 
and cross-examine witnesses, and to present all i^s conten¬ 
tions, and that if the issues of the Board’s Complaint are 
determined favorably to the complainant or should the issue 
either of the applicability of the Act to the complainant or 
the jurisdiction of the Board over the complainant be de¬ 
cided favorably to the complainant the said proceedings 
must and will be dismissed as to the said complainant. 

4. It appears on the face of the Bill of Complaint that if 
the Trial Examiner or agent or agency conducting the hear¬ 
ing should, after a full hearing find adversely tcj the com¬ 
plainant, that the same involves no compulsion upon the 
complainant until (a) the filing of the intermediate report 
by said Trial Examiner or other agent or agency with 
recommendations with respect to all material matters con¬ 
cerning the case including the question of appl^cablity of 
the National Labor Relations Act to the complainant, the 
jurisdiction of the Board over the complainant ps well as 
the question as to whether the charges or any of the 

charges of unfair practices as defined in Section 8 of 

42 the Act are sustained by the evidence, (b) a final de¬ 
cision is subsequently rendered by the Board upon 

the record and an order issued thereon by the National La- 
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bor Relations Board, said order not being enforceable 
against complainant until (c) application to a Circuit Court 
of Appeals of the United States is made under the provi¬ 
sions of Section 10 of the National Labor Relations Act, 
(d) said Court reviews the case, and either remands the 
proceeding to the Board for the taking of additional evi¬ 
dence or sustains the order or some part of it and issues its 
own order, (e) said order of the Circuit Court of Appeals is 
violated by the complainant, (f) said complainant is cited 
for contempt of court, and (g) said complainant is found by 
the said Court to be guilty of contempt 1 of court. 

5. It appears on the face of the Bill of Complaint that the 
proceedings hereinabove described in which complainant 
has filed its answer to the Board’s complaint provide a full, 
complete and adequate remedy at law, and that the said 
proceeding before the Circuit Court of Appeals is a pro¬ 
ceeding at law in which complainant has the right to a 
review of the entire proceeding before the Board, includ¬ 
ing a ruling and determination of constitutional and juris¬ 
dictional questions. 

6. It appears on the face of the Bill of Complaint that al¬ 
though the members of the National Labor Relations 
Board may issue subpoenas for the attendance of witnesses 
or for the production of relevant books and papers, and 
although a subpoena has been issued to the agent of the 
complainant by one of the members of the National Labor 
Relations Board for the production of certain books, rec¬ 
ords and papers, there is no power in the Board or its 
members to compel the production thereof or to compel 
obedience to said subpoena or any of its subpoenas, nor is 
any fine or penalty of any kind incurred for failure to obey 

any subpoena of the Board or its members; that obedi- 
43 ence to said subpoena or subpoenas can be enforced 

only by the appropriate United States District Court 
under Section 11 (2) of the National Labor Relations Act 
by the issuance of an order requiring the attendance of the 
witnesses or the production of the books, records and 
papers as the case may be, and thereafter any proceedings 
based upon non-compliance with said order of the United 
States District Court are held before the United States 
District Court, same being a proceeding in a duly consti- 
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tuted court of law, upon proper citation with full oppor¬ 
tunity to respondent to be heard; that the issuance of said 
order is solely within the power of the United States Dis¬ 
trict Court and the provisions thereof are solely within the 
discretion of the United States District Court and u|ot with¬ 
in the discretion of the Board; that any contempt proceed¬ 
ings based upon non-compliance with said order are pro¬ 
ceedings for contempt of court in disobedience of tjie order 
of the court and not for contempt of the National Labor 
Relations Board in disobedience of the subpoena! or sub¬ 
poenas of the Board as no penalty whatsoever attaches for 
disobedience of the subpoena or subpoenas of the Ipoard. 

7. Said Bill of Complaint fails to show that saild defen¬ 
dants, members of the National Labor Relations Ipoard or 
any of them have threatened or have claimed to threaten or 
have immediately threatened to apply to the appropriate 
district court of the United States for an order Enforcing 
compliance with said subpoena heretofore issued by the 
Board pursuant to Section 11 (2) of the Act. 

8. It appears on the face of the Bill of Complaint that 
said subpoena relates solely to matters material to the 
question of the jurisdiction of the National Labor Relations 
Board over the complainant and the application o i the Na¬ 
tional Labor Relations Act to the complainant, add that if 
said question is determined favorably as to the complain¬ 
ant, the Board’s complaint must and will be dis- 

44 missed. 

9. Said Bill of Complaint fails to allege that any 
subpoenas have been issued to compel the attendance of 
complainant or its employees or other witnesses, or the pro¬ 
duction of any of complainant’s books, papers, records or 
other documents, other than the one relating to matters per¬ 
taining to jurisdiction, or that any proceeding has been 
begun or is immediately threatened to be begun against 
complainant in the appropriate district court of the United 
States pursuant to Section 11 (2) of the Act. 

10. It appears on the face of the Bill of Complaint that it 
is beyond the power of the said defendants, mdmbers of 
the National Labor Relations Board or any of their agents 
under the National Labor Relations Act to attempt to prose¬ 
cute or to prosecute the complainant in any respect involv¬ 
ing anv fine or forfeiture or penalty, and there is accord- 
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ingly no occasion whatever to enjoin the defendants from 
doing any matter or thing in that respect, all such prosecu¬ 
tions which might be made under the National Labor Rela¬ 
tions Act being a matter solely within the power and discre¬ 
tion of the Attorney General of the United States and his 
assistants and the several United States attorneys, no one 
of whom is or has been made a party to this action. 

11. Said Bill of Complaint fails to allege that said defen¬ 
dants, members of the National Labor Relations Board or 
any of their agents have claimed, exercised or threatened 
to exercise any power or authority to prosecute the com¬ 
plainant criminally under Section 12 of the said Act or that 
said defendants or any of their agents have recommended 
or requested or threatened to recommend or request that 
the appropriate criminal enforcement authorities of the 
United States institute a prosecution under Section 12 or 
that said Enforcement authorities have threatened to insti¬ 
tute any such prosecutions; and said Bill of Complaint fails 
further to allege wherein opportunity to complainant to 
defend in any such prosecution, if any were brought or 

threatened, would not afford a plain, adequate and 
45 complete remedy for the review and redress of any 

matter of law and fact raised in said Complaint in 
connection with the alleged fear of prosecution under said 
Section 12 of the Act. 

12. Said Bill of Complaint fails to show that said defen¬ 
dants threatened or have claimed to threaten or have imme¬ 
diately threatened to make and issue any final or other 
order of the National Labor Relations Board under Section 
10 of the said Act, requiring complainant to cease and de¬ 
sist from any unfair labor practice defined in Section 8 
thereof, or to take any affirmative action, including rein¬ 
statement of employees with or without back pay, to effec¬ 
tuate the policies of said Act; and it appears on the face 
of the Bill of Complaint that said defendants may not issue 
such orders to complainant to cease and desist and to take 
appropriate affirmative action until after a full hearing, as 
heretofore outlined, and that said final orders are enforce¬ 
able only when affirmed and enforced by court order in 
appropriate proceedings, in the Circuit Court of Appeals 
under Section 10 of the Act, the affirmance or modification 
thereof being within the power of the Circuit Court of Ap- 
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peals, and the proceedings for the enforcement thereof 
being for the enforcement of the order of the Circuit Court 
of Appeals and not of the order of the National Labor Rela¬ 
tions Board and that in said proceeding before the Circuit 
Court of Appeals, complainant has a right not only to a re¬ 
view of the order of the Board upon the entire record but 
to a ruling upon and the determination of the constitution¬ 
ality of the National Labor Relations Act, the applicability 
of the said Act to the complainant and the jurisdiction of 
the Board over the complainant. 

13. The National Labor Relations Act is valid and con¬ 
stitutional as an appropriate exercise of the right of Con¬ 
gress to regulate commerce among the several states, and 

as a necessary and proper law to carry such power 
46 into execution, the provisions thereof fully satisfy¬ 
ing the requirements of due process under the Con¬ 
stitution of the United States, and establishing an admin¬ 
istrative machinery of a familiar and judicially approved 
pattern consistent with all the provisions of the (fonstitu- 
tion of the United States; and the purpose of the proceed¬ 
ings instituted against the complainant under saicfl Act is 
the determination, in accordance with the provisions of said 
Act, of the question whether or not any unfair labor prac¬ 
tices affecting commerce, as alleged in the complair.t issued 
under said Act against the complainant, have been engaged 
in by the complainant, the only provisions of law fo^* the de¬ 
termination of said question being the provisions oil the Na¬ 
tional Labor Relations Act and the method thereby pre¬ 
scribed being exclusive. 

14. Said Bill of Complaint fails to present a case or con¬ 
troversy for the determination of this Honorable Court 
within the meaning of Article III, Sections 1 and 2 of the 
United States Constitution. 

15. Large public interests are concerned herein;and the 
issuance of an injunction will seriously embarras^ the ac¬ 
complishment of important governmental ends and will in¬ 
terfere with an agency of the government in the perform¬ 
ance of its duties. 

Defendants J. Warren Madden, John M. Carmody and 
Edwin S. Smith individually and as members of the Na¬ 
tional Labor Relations Board accordingly respectfully move 
this Honorable Court that as to them the Bill of Complaint 
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be dismissed, the restraining order be dissolved and the 
order to show cause vacated. 

1 CHARLES FAHY 

Attorney appearing solely for defendants, 
J. Warren Madden, John M. Carmody and 
Edwin S. Smith, individually and as mem¬ 
bers of the National Labor Relations 
Board. 

47 Order Continuing Rule to Show Cause 

Filed February 14, 1936 

This cause came on to be heard on the Rule to Show 
Cause heretofore issued on January 29, 1936, and there¬ 
upon, upon consideration thereof, it is 

ORDERED that said Rule to Show Cause be continued 
to Thursday February 20 1936, at 10 o’clock a.m. 

JESSE C ADKINS 

Justice 

No objection: 

THEODORE B BENSON 
Attorney for Complainant , 

CHARLES FAHY 
Attorney appearing solely for 
defendants , J. Warren Madden , 

John M. Carmody and Edwin S. Smith. 

48 Return 

Filed February 20, 1936 

To the Honorable, the Judges of the Supreme Court of the 
District of Columbia: 

Now come the defendants, J. Warren Madden, John M. 
Carmody and Edwin S. Smith, individually and as mem¬ 
bers of the National Labor Relations Board, and file their 
return to the rule to show cause issued herein on the 30th 
day of January, 1936, requiring them to show cause why 
the preliminary injunction prayed for in the complainant’s 
bill of complaint should not be granted by this court, and 
state as follows: 

1. Said defendants admit each and every allegation set 
forth in paragraph 1 of the bill of complaint, and aver that 
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the complainant is now and has been continuously engaged 
at its place of business aforesaid in the manufacture, sale 
and distribution of its said products therein described. 

2. Said defendants admit each and every allegation as set 
forth in paragraph 2 of the bill of complaint, except where¬ 
in it is alleged that Ralph A. Lind is an agent of the Na¬ 
tional Labor Relations Board, in that capacity is in charge 
of the enforcement of the National Labor Relations Act 
and the filing of prosecutions or complaints and charges 
thereunder, and with respect to said allegations they deny 
the same and allege that Ralph A. Lind, as Regional Direc¬ 
tor of the National Labor Relations Board for the Eighth 
Region, is the agent of the National Labor Relations Board 

in said region solely in such capacity as is set forth 
49 in the Rules and Regulations of the National Labor 

Relations Board, Series 1, copy of which is annexed 
hereto and made a part hereof. 

3. Said defendants deny each and every allegation set 
forth in paragraph 3 of the bill of complaint, except that 
for lack of knowledge they deny the portion thereof wherein 
it is alleged that the business of the complainant at New- 
comerstown, Ohio, is as a going concern, including goodwill, 
of a value in excess of $500,000.00 and capable of produc¬ 
ing an income in excess of $25,000.00 per year, ajid except 
that they admit that this action has been brought by com¬ 
plainant to enjoin the defendants from perforating their 
duties under the National Labor Relations Act. 

4. Said defendants on information and belief deny each 
and every allegation set forth in paragraph 4 of the bill of 
complaint, except that on information and belief, they ad¬ 
mit that the complainant, prior to the passage of the Na¬ 
tional Labor Relations Act, and ever since and now is en¬ 
gaged in manufacturing and selling of files, rasps, ham¬ 
mers, tools and other hardware implements in its factory 
located at Newcomerstown, Tuscarrawas County, Ohio. 

5. Defendants deny each and every allegation set forth 
in paragraph 5 of the bill of complaint except that they 
admit that throughout the period since the passage of the 
National Labor Relations Act, a large proportion of the 
raw products and materials (consisting of steel and other 
metals) used in the complainant’s factory in the production 
of files, rasps, hammers, tools and other hardware imple- 
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ments, have been produced or have originated from points 
outside the State of Ohio, but are without knowledge and 
therefore deny the allegation setting forth the percentage 
thereof; said defendants further admit that complainant at 
its factory in the State of Ohio produces and manufactures 
for sale, filbs, rasps, hammers, tools and other hardware 
implements and that a considerable part thereof upon sale 
by complainant eventually reaches points within and with¬ 
out the State of Ohio, but defendants are without knowl¬ 
edge, however, and therefore deny each and every allega¬ 
tion of the portion of said paragraph wherein it is alleged 
that only a small part of said products, during the manu¬ 
facture, are destined for any particular point of delivery or 
any particular purchaser and that after sale by complain¬ 
ant, said products are resold by wholesalers, jobbers and 
retailers; for lack of knowledge defendants further deny 
each and every allegation of that portion thereof 
50 wherein it is alleged that the employees of the com¬ 
plainant, with reference to whom the defendants have 
caused a complaint to issue against the complainant, con¬ 
stitute all of the employees involved in the controversy 
hereinafter mentioned, are exclusively local employees of 
complainant, residing and employed solely in Newcomer s- 
town, Ohio, and there engaged exclusively under other em¬ 
ployment in complainant’s factory, in the manufacture, 
process and activities of complainant. 

6. For lack of knowledge, defendants deny each and every 
allegation set forth in paragraph 6 of the bill of complaint. 

7. For lack of knowledge, defendants deny each and every 
allegation set forth in paragraph 7 of the bill of complaint. 

8. For lack of knowledge, defendants deny each and 
every allegation set forth in paragraph 8 of the bill of com¬ 
plaint. 

9. Defendants deny each and every allegation set forth 
in paragraph 9 of the bill of complaint except that they 
admit that after the filing of a charge by the American 
Federatioh of Labor against complainant with Ralph A. 
Lind as Regional Director of the National Labor Relations 
Board for the Eighth Region, and after due consideration 
given thereto, a complaint was issued by said Ralph A. 
Lind as such Regional Director of the National Labor Rela¬ 
tions Board for the Eighth Region, together with a notice 
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of hearing, copy of which is annexed to the bill of Icomplaint 
as Exhibit “A”, and that an answer thereto wds filed by 
complainant copy of which is annexed to the bill of com¬ 
plaint as Exhibit “C”; and that a subpoena duces tecum, 
issued by defendant Edwin S. Smith as a member of the 
National Labor Relations Board, pursuant to hisj authority 
under Section 11 (1) of the National Labor Relations Act, 
a copy of which is annexed to the bill of complaint as Ex¬ 
hibit “B”, was served upon the agent of the conjiplainant; 
further answering thereto, said defendants allege that 
neither they nor their agents have the power to compel 
obedience to said subpoena or to any of their subpoenas but 
only the appropriate United States District Court has such 
power by the issuance of an order requiring obedience 
thereto, and that all proceedings based upon non-complianco 
with said subpoena are proceedings at law before the said 
United States District Court, with due notice and citation, 
and a full opportunity to the person to whom | said sub¬ 
poena is directed, to be heard, as appears ijnore fully 
51 from the averment hereinafter made. Farther an¬ 
swering thereto, said defendants allege th^t no pro¬ 
ceeding has been begun or is immediately threatened to be 
begun against complainant or its agent to whom said sub¬ 
poena was directed in the district court of the United States 
pursuant to Section 11 (2) of the Act, to compel obedience 
thereto. Further answering thereto, said defendants al¬ 
lege that the said subpoena related to matters bearing upon 
the question of the applicability of the National Labor Re¬ 
lations Act to the complainant, and the jurisdiction of the 
National Labor Relations Board over the complainant, a 
negative finding with respect to which, irrespective of 
whether complainant did or did not engage in unfair labor 
practices as embraced in Section 8 of the National Labor 
Relations Act, must and would result in a dismissal of the 
complaint of said Board against complainant. Defendants 
further aver, on information and belief, and as appears in 
the annexed affidavit of Harry A. Lodish, Regional Attor¬ 
ney for the Eighth Region, that complainant was, through 
its attorney, duly informed in writing that a sumjnary pre¬ 
pared by complainant would be acceptable in lipu of the 
production of any books or other records of the complain¬ 
ant. 
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10. Said defendants deny each and every allegation of 
paragraph 10 of the bill of complaint, except that they are 
without information sufficient to form a belief and therefore 
deny each and every allegation of the portion thereof where¬ 
in it is alleged that during the months of November and 
December, 1935, and at other times while complainant was 
engaged at the Newcomerstown plant, representatives of 
the American Federation of Labor, through its officers, 
agents and employees, requested complainant to bargain 
collectively in respect to rates of pay, wages, hours of em¬ 
ployment and other conditions of employment; further an¬ 
swering thereto, said defendants allege that the matters 
therein set forth are not material either to the issues of this 
action or the issues of the Board’s complaint, as the Board’s 
complaint does not allege the commission by complainant 
of unfair practices in violation of subdivision (5) of Sec¬ 
tion 8 of the National Labor Relations Act, or the com¬ 
mission of unfair practices based upon the refusal of com¬ 
plainant to bargain collectively as defined in the National 
Labor Relations Act, and said defendants further allege 
that complainant’s interpretation of the provisions of the 
National Labor Relations Act therein referred to, is er¬ 
roneous and not a correct statement of the law. 

11. Said defendants have not sufficient information to 
form a belief and therefore deny each and every al- 

52 legation set forth in paragraph 11 of the bill of com¬ 
plaint; further answering thereto, said defendants 
allege that the said allegations are immaterial herein, as 
complainant is not charged with any unfair labor practices 
based upon any refusal by it to bargain collectively as de¬ 
fined in the National Labor Relations Act. 

12. Said defendants deny each and every allegation set 
forth in paragraph 12 of the bill of complaint; further an¬ 
swering thereto, defendants allege that the allegations in 
support of complainant’s claim of immediate and irrepar¬ 
able injury are not cognizable as such in equity, that the 
considerations mentioned therein are remote and conjec¬ 
tural and based upon fears or apprehensions which have no 
foundation or basis in fact; to the extent that the same are 
based upon fears or apprehensions with respect to the en¬ 
forcement powers of the defendants, said defendants allege 
that they have no powers to enforce either their subpoenas 
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or their orders and that in each case, defendants £re them¬ 
selves relegated to the necessity of applying to tljie appro¬ 
priate Federal Court for an order requiring compliance 
with the subpoenas of the Board or an order or orders of 
the Board, as the case may be, the proceedings in each case 
being proceedings in duly constituted courts of law where 
complainant has a full opportunity to be heard, as appears 
more fully in the subsequent averments herein. 

13. Said defendants deny each and every allegation set 
forth in paragraph 13 of the bill of complaint, ^nd deny 
each and every allegation set forth in subdivisions (a) to 
(n), inclusive, of said paragraph. 

14. Said defendants deny each and every allegation set 
forth in paragraph 14 of the bill of complaint. 

15. Said defendants deny each and every allegation set 
forth in paragraph 15 of the bill of complaint. 

16. Said defendants deny each and every allegation set 
forth in paragraph 16 of the bill of complaint. 

17. Said defendants deny each and every allegation set 
forth in paragraph 17 of the bill of complaint; further an¬ 
swering thereto, said defendants again allege that the pro¬ 
ceeding brought by the National Labor Relations Board 
was not based upon any alleged refusal of the complainant 

to engage in collective bargaining and aveij that the 
53 matter of either bargaining or of majority Represen¬ 
tation is not in issue in this case or in the proceeding 
of the Board, sought to be enjoined herein. 

18. Said defendants deny each and every allegation con¬ 
tained in paragraph 18 of the bill of complaint. 

19. Defendants J. Warren Madden, John M. Carmody 
and Edwin S. Smith, individually and as members of the 
National Labor Relations Board, further aver that I the hear¬ 
ing referred to in the bill of complaint and which jwas orig¬ 
inally scheduled to be held before the National Ijabor Re¬ 
lations Board by a Trial Examiner to be designated by it 
in accordance with its Rules and Regulations and pursuant 
to Section 10 of the National Labor Relations Act, on Feb¬ 
ruary 4, 1936 (and which has since been adjourined until 
further notice pending the determination of the rRotion be¬ 
fore this Honorable Court), does not involve ai^v threat, 
danger or possibility of harm or injury to the complainant 
but is for the purpose of inquiring into the facts Alleged in 
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the complaint with a view that findings with respect to the 
same might be based upon the fullest available evidence 
furnished by all parties interested therein, and upon fullest 
consideration to the contentions of all the interested parties. 

20. Defendants aver that the complainant is threatened 
with no multiplicity of proceedings under the National 
Labor Relations Act, and aver that the proceeding which 
is the subject of the complainant’s bill of complaint is the 
only proceeding instituted against the complainant by the 
National Labor Relations Board. Defendants further state 
that no request has been made to it that any other proceed¬ 
ing be instituted against the complainant and that the defen¬ 
dants have no present intention of instituting any other 
such proceeding against the complainant and that therefore 
the complainant is in danger of suffering no such multiplic¬ 
ity of suits as would afford it the right to ask for equitable 
relief. 

21. Said defendants further aver that they are 
54 without power to compel obedience^ to any subpoenas 
issued by them or any of them, such power to compel 
obedience being solely within the province of the appro¬ 
priate District Court of the United States under Section 11, 
subdivision (2) of said Act, by the issuance of an order, 
and all proceedings for non-compliance with said order are 
legal proceedings before said District Court based upon the 
due issuance of a proper citation with full opportunity to 
any respondent thereto to be heard; that the issuance of 
said order is solely within the power of the United States 
District Court and the provisions thereof are solely within 
the sound discretion of the said District Court and not 
within the discretion of the Board; that any contempt pro¬ 
ceedings based upon non-compliance with said order are for 
contempt of the District Court in disobeying the order of 
the said District Court and not for contempt of the National 
Labor Relations Board, in disobeying the subpoena or sub¬ 
poenas of the Board, as no penalty whatsoever attaches for 
disobedience of the subpoena or subpoenas of the Board. 
Said defendants further aver that the subpoena issued and 
annexed to the bill of complaint as Exhibit ‘ *' B ’ 9 related to 
matters bearing upon the question of jurisdiction and the 
applicability of the Act to the complainant, a negative find¬ 
ing with respect to which, irrespective of whether complain- 
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ant did or did not engage in unfair labor practices as em¬ 
braced in Section 8 of the National Labor Reis lions Act, 
must and would result in a dismissal of the Board’s com¬ 
plaint against complainant, and that moreover, as appears 
from the annexed affidavit of Harry A. Lodish, Regional 
Attorney for the Eighth Region, complainant by its attor¬ 
ney has been advised in writing that a summary prepared 
by complainant would be acceptable in lieu of the produc¬ 
tion of any of complainant ’s books or other records. 

22. Said defendants further aver that the issuance of any 
order by the National Labor Relations Board is not im¬ 
minent and is solely a matter for future determination for 
the reason that the same may not issue until after a full 
hearing is had pursuant to Sections 10(b) and (c) of the 
said Act and Article II of the Rules and Regulations of said 
Board, Series 1, on all the allegations of the Board’s com¬ 
plaint, including the allegations relating tjo jurisdic- 

55 tion and the applicability of the National Labor Rela¬ 
tions Act to the complainant; that if the issues of the 
complaint are decided favorably to the complainant, the 
complaint of the Board must and will be dismissed as to 
the complainant; that should the issues of the complaint of 
the Board be decided adversely to the complainant, there 
would be no compulsion upon complainant to comply there¬ 
with unless and until (a) a final decision is made by the 
National Labor Relations Board and the Board issues its 
order to complainant to cease and desist from such unfair 
labor practices in which the complainant may bt found to 
be engaged, (b) application is made to the Circuit Court of 
Appeals of the United States under the provisions of Sec¬ 
tion 10 of said Act, (c) said Circuit Court of Appeals upon 
application by either party grants leave to adduce addi¬ 
tional evidence to be made a part of the transcript, reviews 
the case, sustains the order made by the said Board or some 
part of it, or issues its own order, (d) said order of the Cir¬ 
cuit Court of Appeals is violated by the complainant, 

(e) said complainant is cited for contempt of court, and 

(f) said complainant is found and adjudged by said court 
to be guilty of contempt of court. 

23. Defendants aver that the foregoing procedure, as pro¬ 
vided by Section 10 of the said Act, affords complainant a 
full, adequate and complete remedy at law, in whidh all ques- 
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tions may be passed upon in an orderly fashion including 
the question relating to the jurisdiction of the Board over 
the complainant and the application of the Act to the com¬ 
plainant with the right to complainant to review by the ap¬ 
propriate Circuit Court of Appeals of all said questions 
and where all questions, including the constitutionality of 
the National Labor Relations Act as well as the Board’s 
jurisdiction over this complainant, might be passed upon 
and determined by the Circuit Court of Appeals with bene¬ 
fit of an adequate record. 

24. Said defendants aver that the complainant is not 
threatened with any immediate or irreparable damage cog¬ 
nizable in equity, and the items recited by the complainant 
in its bill of complaint in support of its claim of injury and 
particularly set out in paragraph 12 thereof, do not support 
a claim of immediate and irreparable injury cognizable in 
a court of equity, that such claims as the complainant has 
made in its bill of complaint consist of predictions that are 
remote, conjectural, fanciful and speculative, and are in the 
nature of fears or apprehensions not cognizable in equity to 

support a claim of immediate and irreparable injury; 
56 that in truth and in fact, no injury will result to the 

complainant from conforming to the procedure pro¬ 
vided in said Act and in the Rules and Regulations adopted 
by the said Board pursuant thereto, which procedure will 
provide the complainant with a complete and adequate legal 
remedy and full opportunity to be heard and to present evi¬ 
dence, to examine and cross-examine witnesses and present 
the contentions concerning all the issues herein, and to have 
determined the issue of the constitutionality of the Act, 
without the necessity for the extraordinary relief which it 
here seeks through intervention of a court of equity. 

25. Said defendants aver that the only penalties of any 
kind provided for in the National Labor Relations Act are 
those set forth in Section 12 of said Act, which section is not 
involved herein. Defendants or their agents have no power 
to institute or prosecute any criminal proceedings under 
said Section, the sole power of so instituting and so prose¬ 
cuting proceedings being vested in the Attorney General of 
the United States and the several United States attorneys, 
no one of whom is made a party to this action. Said defen¬ 
dants further state that they have not requested and have 
no intention to request the institution of such proceedings, 
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by reason of any matters set forth in the complaint or bill 
of complaint. 

26. Said defendants further aver that the Natioi|al Labor 
Relations Act is valid and constitutional. It is af 11 appro¬ 
priate exercise of the right of Congress to regujate com¬ 
merce among the several states and is a necessary and 
proper law to carry such power into execution, j Its pro¬ 
visions fully satisfy the requirements of due process under 
the Constitution of the United States and establish admin¬ 
istrative machinery of a familiar and judicially Approved 
pattern consistent with all the provisions of the (Constitu¬ 
tion of the United States. Whether or not said Ajct is cap¬ 
able of enforcement against complainant depends ilpon facts 
with relation to the operations and business of j the com¬ 
plainant, which facts the National Labor Relations Board 
or its agents or agencies, pursuant to the terms of said Act, 
are entitled to investigate and make the subject of a hear¬ 
ing and no constitutional right of the complainant is in any 

manner invaded or threatened with invasion bv reason of 

* 

any action taken or contemplated by defendant or by the 
National Labor Relations Board. 

27. Said defendants further aver, upon information 
57 and belief, that complainant engages and a; all times 
material to this case has engaged in interstate com¬ 
merce and purchases, receives, sells, and distributes and 
has at all times material to this case purchased, received, 
sold and distributed large quantities of materials and prod¬ 
ucts in interstate commerce and continuously, in the regular 
course of its business, depends and has depended upon in¬ 
terstate commerce for the maintenance of its business. 

28. In making the foregoing averments with Respect to 
the nature and extent of complainants business, ^aid defen¬ 
dants aver that whether or not complainant is Engaged in 
interstate commerce and whether or not the alleged unfair 
practices described in the complaint issued by the National 
Labor Relations Board affect commerce are! questions 
which, in the first instance, have been left for hearing and 
determination by the National Labor Relations Board, un¬ 
der the terms of the National Labor Relations A 1 ct, subject 
to review in the appropriate Circuit Court of Appeals in 
accordance with the provisions of said Act, and that the 
determination of these matters in the first instance, does 
not come within the equitable jurisdiction of this court, the 
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jurisdiction, determination and review of such questions 
having been placed exclusively by the said Act within the 
jurisdiction of the Circuit Court of Appeals of the United 
States. 

WHEREFORE, defendants J. Warren Madden, John M. 
Carmody and Edwin S. Smith, individually and as members 
of the National Labor Relations Board, respectfully pray 
that the bill of complaint as to them be dismissed, the rule 
to show cause vacated, that the application for a prelim¬ 
inary injunction be denied, and for such other and further 
relief as may be just and proper. 

J WARREN MADDEN 
Chairman — 

Member National Labor Relations Board 

JOHN M CARMODY 

Member National Labor Relations Board 

EDWIN S. SMITH 

Member National Labor Relations Board 

58 District of Columbia : ss 

J. Warren Madden, John M. Carmody and Edwin S. 
Smith, being first duly sworn, depose and say: 

That the affiants are members of and constitute the Na¬ 
tional Labor Relations Board; that they are the defendants 
herein; that they have read the foregoing Return, are fa¬ 
miliar with the matters and facts therein set forth, and that 
the same are true, to the best of their knowledge, informa¬ 
tion and belief. 

J W'ARREN MADDEN 
Chairman — 

Member National Labor Relations Board 

JOHN M C ARMODY 

Member National Labor Relations Board 

EDWIN S. SMITH 

Member National Labor Relations Board 

Sworn to and subscribed before me this 19th day of Feb¬ 
ruary, 1936. 

JOHN E LAWYER 

(Notarial Seal) Notary Public 

Notary Public, District of Columbia 

My commission expires September 8, 1939 
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59 State of Ohio 

County of Cuyahoga ss: 

Now comes Harry L. Lodish, Regional Attorney of tlie 
National Labor Relations Board for the Eighth [Region, 
who being first duly sworn deposes and says that l}e is the 
duly appointed Regional Attorney of the National Labor 
Relations Board for the Eighth Region; that he* is the 
agent of said Board in said region in such capacity as is 
set forth in the Rules and Regulations of the National Labor 
Relations Board, Series-1; that he does not possess the 
power to issue subpenas; that the complainant was notified 
that a hearing would be held at which deponent was to act 
as Regional Attorney of the National Labor Relations Board 
for the Eighth Region, which hearing was indefinitely post¬ 
poned ; that he did not and does not threaten or in lend, by 
subpena or otherwise, to compel, upon the hearing afore¬ 
said, the production of the private books or records and 
documents of complainant and/or examination and public 
disclosure thereof; that he did not and does not threaten 
or intend by subpena or otherwise to compel the attendance 
of complainant’s representatives and employees as wit¬ 
nesses ; that the complaint served upon the respondent (the 
complainant herein) included an allegation that the [respon¬ 
dent was engaged in interstate commerce by virtfie of its 
causing raw materials to come into the state and finished 
products to go out of the state; that the answer fileld by re¬ 
spondent admitted such interstate purchases ar}d sales 
(page 3, paragraph 2); that the subpena issued! by the 
Board related just to these matters bearing upon tpe ques¬ 
tion of jurisdiction; that the deponent as regional attorney 
of the National Labor Relations Board for the Eighth Re¬ 
gion affirmatively advised the respondent by letter dated 
January 28, 1936, that he did not desire upon the hearing 
aforesaid the production of the private books, records and 
documents of complainant and/or the examination ^nd pub¬ 
lic disclosure thereof, but that on the contrary a summary 
of the facts relating to interstate purchases and salejs would 
be sufficient; that said letter was received and acknowledged 
by respondent and turned over to its attorney, Mr. 

60 Joseph Kahrs, Newark, New Jersey; that deponent 
thereafter, to-wit on January 30, 1936, wro^e to re- 
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spondent’s attorney advising him that he did not desire 
upon the hearing aforesaid the production of the private 
books, records and documents of complainant and/or the 
examination and public disclosure thereof, but that a sum¬ 
mary prepared by the respondent would be sufficient; that 
said letter, a copy of which is hereto attached, was acknowl¬ 
edged by counsel for respondent February 3, 1936; that the 
respondent and its counsel therefore had notice and knowl¬ 
edge of the fact that there was no threat or intent by sub- 
pena or otherwise to compel upon the hearing aforesaid 
the production of the private books, records and documents 
of complainant and/or the examination and public disclo¬ 
sure thereof. 

HARRY L. LODISH 

Sworn to before me and subscribed in my presence this 
7th day of February, 1936. 

ELIZABETH A. WELLS 
(Seal) Notary Public 

My commission expires Feb. 20, 1938 
Service accepted 

THEODORE B BENSON 

61 COPY 

January 30 
19 36 

Mr. Joseph Kahrs, 

810 Broad Street 
Newark, N. J. 

Dear Sir: 

Am in receipt of a letter from Mr. Arnaud G. Heller, in 
which he advises me that he has turned over to you the let¬ 
ter I sent him dated January 28, in which I suggested the 
possibility of a summary being prepared in response to the 
subpena duces tecum served on Mr. Heller. 

In previous cases we received summaries that looked 
something like the following: 
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Raw 

Materials 

Steel 

Tin 


State Obtained 

Pennsylvania 
New York 


Amount 

$5,000 

5,000 


1 ( 

1 ( 


% of total 
purchases 


% 

% 


iod% 


Products 


Sent to 

California 

Oregon 


Amount % of total sales 

$10,000 
20,000 1 ( 


5 % 


0 % 


100 % 

In the above we would thus get a picture of the amounts 
and percentages from and to each state involved. 

The above facts are, of course, non-controversial, and can 
be stipulated by you, at the same time reserving jail your 
rights and waiving none of your defenses. 

The only affect would be to save your client a dood deal 
of time and trouble involved in bringing the books to the 
hearing and submitting to a very detailed examination re¬ 
garding their contents. 


Very truly yours, 


Lodish/W 


Harry L. Lodish, Regional Attorney 


62 State of Ohio 

County of Cuyahoga ss: 

Now comes Ralph A. Lind, Regional Director of the Na¬ 
tional Labor Relations Board for the Eighth Region, who 
being first duly sworn deposes and says that he is the duly 
appointed Regional Director of the National Labor Rela¬ 
tions Board for the Eighth Region; that he is the agent 
of said Board in said region in such capacity as is set forth 
in the Rules and Regulations of the National Labor Rela¬ 
tions Board, Series-1; that he does not possess the power to 
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issue subpenas; that on the 21st day of January, 1936, he 
issued a complaint against The Heller Brothers Company 
of Newcomerstown, Ohio, and notice of hearing to take 
place February 4, 1936; that on January 30, 1936, upon his 
own motion he granted an extension of the date of hearing; 
that he did not and does not threaten or intend by subpena 
or otherwise to compel, upon the hearing aforesaid, the pro¬ 
duction of the private books, records and documents of 
complainant and/or the examination and public disclosure 
thereof; that he did not and does not threaten or intend by 
subpena or otherwise to compel the attendance of complain¬ 
ant’s representatives and/or employees as witnesses. 

RALPH A. LIND 

Sworn to before me and subscribed in my presence this 
7th day of February, 1936. 

' ELIZABETH A. WELLS 

(Seal) Notary Public 

My commission expires Feb. 20, 1938. 

Service accepted 
THEODORE B BENSON 

63 State of Ohio 

County of Cuyahoga ss: 

Emerich B. Freed, United States Attorney for the Judi¬ 
cial District of the Northern District of Ohio, deposes and 
says: That no request has been made of him by the National 
Labor Relations Board, or any of its agents, to prosecute 
the Heller Brothers Company, of Newcomerstown, Ohio. 

EMERICH B. FREED 
United States Attorney 

Subscribed in my presence and sworn to before me a 
notary public in and for Cuyahoga County, State of Ohio, 
this 10th day of February, 1936. 

JOHN SIKONSKI 

SEAL Notary Public 

ex: 6/25/37 

Service accepted 

THEODORE B. BENSON 
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64 


Affidavit 

Filed Feb 20 1936 


State of New Jersey, 

County of Essex , ss: 

Araaud G. Heller, of full age, being duly sworjo. on bis 
oath according to law deposes and says: 

I am a resident of Newcomerstown, Tuscarawas County, 
in the State of Ohio, and am the General Manager of Heller 
Brothers Company of Newcomerstown, a corporation hav¬ 
ing its principal place of business in said Newcomerstown, 
where it owns and operates a factory for the purpose of 
making files and other hardware implements. 

I have read the bill of complaint filed herein for the pur¬ 
pose of obtaining a restraining order and injunction, and 
know that the contents of the same is true to the best of 
my knowledge and belief. 

I am informed, and it is my belief that Ralph A Lind is 
the Regional Director for the Eighth Region (which 
65 said region includes said Newcomerstown) of the 
United States, and is an agent of the National Labor 
Relations Board, duly appointed by said Board pursuant 
to the terms and provisions of the National Labor Relations 
Act, and the rules and regulations of said Boardj adopted 
pursuant thereto, and in that capacity is in charge of the 
attempted enforcement of said Act and the filing arid prose¬ 
cution of complaints and charges thereunder; that defen¬ 
dants herein, J. Warren Madden, John M. Carnjody and 
Edwin S. Smith, are residents and citizens of Washington 
in the District of Columbia, and are the members and con¬ 
stitute the National Labor Relations Board, created by the 
terms and provisions of Section 3 of the National Labor 
Relations Act, and as such have charge of the attempted 
enforcement of said Act. 

The matter involved herein is a case and controversy 
arising under the constitution and laws of the United States, 
wherein the complainant herein (and hereinafter generally 
referred to as complainant) seeks to restrain and enjoin 
the defendants from enforcing the purported tepns and 

is uncon- 
of Con- 


provisions of the National Labor Relations Act aj 
stitutional and void, and in excess of the powers 
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gress under the constitution of the United States; that this 
case is of a civil nature, and the amount in controversy, 
exclusive of interest and costs, is in excess of $3,000.00; 
that the business of said Heller Brothers Company of 
Newcomerstown (and hereinafter generally referred to 
as the Heller Company) is, as a going concern, including 
good will, of a value in excess of $500,000.00 and capable, 
in the absence of interference bv defendants in the at- 
tempted enforcement of the National Labor Rela- 
66 tions Act (hereinafter generally referred to as said 
Act) of producing an income greatly in excess of 
$25,000.00 per year, but if said Act is enforced and a labor 
organization organized and affiliated with the American 
Federation of Labor, and demands made by such organiza¬ 
tion which would prevent the business from being con¬ 
tinued, said income will be greatly or entirely lost, and the 
value of said business will be impaired and substantially 
destroyed, and it would become necessary to move said 
plant, so far as equipment goes, to some other locality 
where conditions would be more favorable, and enable com¬ 
plainant to operate and conduct its business with a fair 
margin of profit; that in this action complainant seeks to 
protect said business from unlawful interference and de¬ 
struction to complainant’s damage, in a sum far in excess 
of $3,000.00, exclusive of interest and costs, threatened by 
the unlawful acts of the defendants as alleged in said bill 
of complaint; and that the value of the rights of complain¬ 
ant herein, sought to be maintained and preserved, is, ex¬ 
clusive of interest and costs, in excess of $3,000.00. 

Complainant throughout the period since the passage of 
the Act aforesaid has purchased approximately forty per 
cent of raw products and material (consisting of steel and 
other metals) used in its factory at Newcomerstown in the 
production of files and other hardware implements, and 
which raw materials have been produced and purchased 
within the State of Ohio, and the balance of raw material 
used in its manufacture is produced and purchased and 
originates at points outside the State of Ohio, and upon its 
receipt by the factory is manufactured or processed into 
the finished hardware, such as files and other hardware 
implements, and then shipped to various points of de- 
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67 livery throughout the United States, and principally 
to wholesalers, jobbers and some retailers. 

That the business of complainant has been conducted at 
said Newcomerstown about nineteen years, and its [value, to 
a great extent, depends upon the good will which has been 
created over that period of time. That the employees of 
complainant reside and are employed in Newcomerstown, 
and there engaged exclusively under their employment in 
complainant’s factory, in the manufacturing processes and 
activities of complainant. 

That complainant employs about seven hundred people 
in its said factory, and that Newcomerstown has a popula¬ 
tion of approximately five thousand persons, and that the 
business of complainant, so conducted as stated ir. the bill 
of complaint, is the chief factor of the town, and contributes 
to the support of a great majority of the population of New¬ 
comerstown, because the estimated population of five thou¬ 
sand persons includes not only the employees but their 
wives and families, and that heretofore, and at the present 
time, complainant’s employees have lived in harmony 
amongst themselves, and the relationship between employer 
and employees has been of a very friendly and satisfactory 
character, and any business matters, before the passage of 
said Act, were discussed in a friendly and amicable manner 
and adjusted to the mutual satisfaction of employer and 
employees, and this is evidenced by the fact that ijio strike 
of said employees has ever occurred since the business was 
started, as aforesaid. 

That the employees in the production and maintenance 
department of the Heller Company are working under oral 
employment contracts between complainant ind him- 

68 self or herself, which contracts govern rates of pay, 
wages and hours of employment; each of said con¬ 
tracts is terminable at the will of either party thereto, and 
the history of complainant’s business is that an average 
of 90% of its employees are employed in complainant’s 
business each working day in the year, on a forty hour per 
week basis, and they have at all times in the past lieen sat¬ 
isfied and contented with the arrangement as to the num¬ 
ber of hours they work each week, and the pay they receive 
therefor. 
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That until November or December 1935 such employees 
of complainant at Newcomerstown were not organized into 
a labor union or federation, and that during those months 
certain representatives of the American Federation of 
Labor attended at Newcomerstown and attempted to or¬ 
ganize such employees of the Heller Company and to be 
affiliated with said American Federation of Labor, and 
which said employees refused to do, and that over 95% of 
such employees desire to continue their employment by 
Heller Company under conditions that they may arrange 
with the company, and not to be affiliated with said Amer¬ 
ican Federation of Labor. 

That a charge was filed against complainant by Ralph 
A. Lind, as Regional Director of National Labor Relations 
Board in the Eighth Region (copy of same being annexed 
to and made part of the bill of complaint filed herein and 
marked Schedule “A”) and a copy of the same was served 
upon complainant, together with a subpoena duces tecum, 
(copy of which is annexed to said bill of complaint and 
made part thereof and marked Schedule “C”) and which 
subpoena duces tecum undertakes to require complainant 
to appear before a Trial Examiner of National Labor Re¬ 
lations Board at Council Chamber, City Hall, at 
69 Coshocton, in the State of Ohio, on the day fixed for 
the hearing, and such subpoena duces tecum under¬ 
takes to require complainant to bring and produce at the 
time of such hearing certain books, records, correspondence 
and documents as called for in said subpoena duces tecum. 

That the correct corporate name of complainant is Heller 
Brothers Company of Newcomerstown, and not as set forth 
in the original complaint, which was “The Heller Broth¬ 
ers Company, a corporation” but that said Ralph A. Lind, 
Regional Director as aforesaid, or his representatives, in¬ 
formed deponent that notwithstanding such improper des¬ 
ignation of the complainant, the hearing would proceed. 

That said National Labor Relations Board undertook to 
make certain rules and regulations, and Section 10 thereof 
provides that an answer to a complaint shall be filed with 
the Regional Director issuing the complaint, and accord¬ 
ingly, and in order to avoid placing said complainant in 
default, an answer was filed with said Ralph A. Lind, Re¬ 
gional Director as aforesaid, copy of which is annexed to 
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and made part of the bill of complaint filed herein and 
marked Schedule “B”, and which answer expressly states 
that it is filed without admitting the jurisdiction of the 
National Labor Relations Board or Ralph A. Lind, Re¬ 
gional Director for the Eighth Region, to proceed in this 
matter, and without acquiescing in any manner in the va¬ 
lidity of the proceedings, and for other reasons as stated 
in said answer. 


Said rules and regulations further attempt to provide, in 
Section 21, that witnesses summoned before the Trial Ex¬ 
aminer shall be paid the same fees and mileage that are 
paid witnesses in the courts of the United States, 
70 and witnesses whose depositions are taker., and the 
persons taking the same, shall severally be entitled 
to the same fees as are paid for like services in the courts 
of the United States, and that witness fees an^ mileage 
shall be paid by the party at whose instance the [witnesses 
appear, and the persons taking the depositions sh^ll be paid 
by the party at whose instance the depositions ari taken. 

Said rules and regulations further provide, Section 29, 
that in the discretion of the Trial Examiner the hearing 
may be continued from day to day, or adjourned ito a later 
date, or to a different place by announcement tjhereof at 
the hearing by the Trial Examiner, or by other appropriate 
notice. 

Said rules and regulations further provide, Section 25, 
that in any such proceedings the rules of evidence prevail¬ 
ing in courts of law or equity shall not be controlling. 

That during said months of November or December, 1935, 
and at other times prior and subsequent to said dates, while 
complainant was engaged in manufacturing at the New- 
comerstown plant, certain representatives of the American 
Federation of Labor, as aforesaid, requested complainant 
to bargain collectively in respect to rates of p^y, wages, 
hours of employment and other conditions of employment, 
but that said complainant is unwilling to recognize, deal 
with or enter into an agreement with any labor organiza¬ 
tion affiliated with the American Federation of Libor. 

The defendants herein threaten and intend, by subpoena, 
to compel, upon the hearing on the complaint aforesaid, 
the production of the private books, records and docu¬ 
ments of complainant, and the examination and public dis- 
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71 closure thereof, and the attendance of complainant’s 
representatives and employees as witnesses, and de¬ 
ponent is advised by counsel that such action, if permitted, 
would invade the rights of said complainant and disrupt 
and interfere with its business, and its contractual relations 
with its employees. 

That the complainant’s factory consists of numerous 
departments, and which constitute a continuous chain 
through which the files manufactured by complainant at 
Newcomerstown must pass in the process of converting the 
raw material into the finished product, and in said plant 
there are about 700 employees with more or less of such 
employees in each of said departments, which, amongst 
other things, consist of the following: 


Shearing department 

8 Employees 

Forging ‘ ‘ 

58 

a 

Annealing “ 

6 

it 

Punch Press “ 

25 

11 

Grinding 

59 

a 

Edging “ 

27 

11 

Stripping “ 

10 

i t 

Cutting “ 

163 

a 

Stamping and 



Straightening “ 

35 

a 

Milling 

15 

11 

Hardening ‘ ‘ 

38 

a 

Clearing “ 

27 

i t 

Sharpening “ 

12 

a 

Testing “ 

10 

a 

Box 

13 

a 

Wrapping and 



Boxing ‘ ‘ 

28 

tt 

Stripping “ 

11 

u 

Maintenance 16 

33 

i i 

Machine Shop 

31 

a 

General “ 

26 

a 

Drop Forge “ 

6 

a 

Polishing and 



Handling “ 

14 

a 

Die 

5 

cc 

Inspecting ” 

15 

• 

it 
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That there are about fifteen inspectors employed by said 
complainant in the various departments and each depart¬ 
ment has a foreman who is responsible fcr its effi- 

72 cient operation. 

That if complainant is called upon to defend the 
charges contained in said complaint filed by said j Regional 
Director, with the rules of evidence prevailing |in courts 
of law or equity not controlling, it will be necessary for 
complainant to subpoena and compel the attendance of so 
many of its employees, in order to be prepared!to refute 
charges of any kind or character, whether hearsay^ or other¬ 
wise, because employees of complainant attended the meet¬ 
ing called by the American Federation of Labor for the 
purpose of organizing an association, and complainant will 
necessarily have to be prepared to refute any unfair, un¬ 
true or improper statements or charges that will be made 
at the hearing, and in order to do so will have to take out 
of its various departments some or all of its foremen, as 
well as some or all of its employees, and especially in those 
departments were few persons are employed, and also some 
or all of their inspectors, as well as all of the officers and 
directors of this corporation, and transport them to the 
place of hearing, which now has been fixed at Coshocton, 
which is a distance of about fifteen miles from N<rwcomers- 
town, and pay them the same fees and mileage that are 
paid witnesses in the courts of the United Stages, which, 
deponent is informed, is $1.50 per day per witness, and the 
round trip bus fare from Newcomerstown to Coshocton is 
$1.20, and that in addition to the fees and costs vfhich com¬ 
plainant would have to pay its witnesses, as just stated, it 
would be necessary for complainant to pay the employees 
their regular wages during such time or times when they 
were away from complainant’s business and in attendance 
at the hearings, as well as lunch money, which de- 

73 ponent estimates at 75c each, and that in the event 
of an order being made by said Board declaring said 

complainant guilty of unfair practices, as defined in said 
Act, complainant, feeling aggrieved, would be compelled to 
appeal from such order to the Circuit Court of Appeals in 
the district where such proceedings were instituted, or to 
any other tribunal having jurisdiction, and wohld be re¬ 
quired to retain and pay counsel for the purposje of prop- 
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erly presenting such appeal, at a cost of many thousands 
of dollars, and all of which would be irrecoverable. 

That if the employees of complainant are taken out of the 
factory for the purpose of attending the hearings, it will 
stop complainant’s business, because it is necessary to 
maintain a continuous flow of manufacturing, beginning 
at the first department, which is the forging department, 
until the files and other hardware implements reach the 
shipping department, and if there is a stoppage of opera¬ 
tions in one department it means the stoppage of opera¬ 
tions throughout the business. 

This company manufactures approximately 25,000,000 
files per annum, and if the hearings before the Regional 
Director proceed from day to day, as they may because of 
the provisions in the rules and regulations adopted by the 
National Labor Relations Board, or are held from place to 
place, as they may be under the same rules and regula¬ 
tions, it can readily be seen that complainant would not 
only be put to the cost of having the witnesses attend the 
hearings, as above stated, but also sustain incalculable and 
irrecoverable losses, because competition in the industry 
complainant is engaged in is of the keenest, and the highest 
efficiency must be maintained in order to permit com- 
74 plainant to produce its articles at a cost on a level 
or lower than its competitors, and the stoppage of 
business, even for a short while, would disrupt, impede, in¬ 
terfere with and interrupt complainant’s business. 

That in order for complainant to properly prepare for a 
hearing under the complaint filed by the said Regional Di¬ 
rector, it will be necessary to retain counsel to prepare the 
defense and appear at the said hearing at Coshocton, or 
other places fixed by the Board, and which expense will be 
irrecoverable and constitute an irreparable and irremedi¬ 
able loss; that if complainant should seek to prevent the 
production and public disclosure of its books, records and 
documents, or otherwise resist, prevent, impede or inter¬ 
fere with defendants, or their representatives, in an at¬ 
tempt to enforce the said Act against complainant, the said 
Act, according to the terms thereof, would subject it to a 
fine of $5,000.00, or imprisonment of its representatives for 
one year, or both, such prohibitive, arbitrary and unrea- 
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sonable penalties being imposed for each purported viola¬ 
tion thereof; that on account of said penalties aijd punish¬ 
ment created by said Act, complainant cannot prevent the 
attendance, as witnesses upon said hearing and subsequent 
hearings, of its representatives, agents and employees, with 
the result that said representatives, agents and employees 
will, under threat of said penalties and punishment, be com¬ 
pelled to testify and publicly disclose the confidential infor¬ 
mation pertaining to complainant’s business which they 
have gained during their representation of, or employment 
by complainant, and which complainant is entitled to have 
preserved as confidential. 

Deponent believes that unless relief should issue, 
75 as prayed for in the bill of complaint filed herein, 
that complainant, by reason of the penalties and pun¬ 
ishment aforestated, would, in effect, be compelled to sub¬ 
mit to the enforcement of the Act against them, fanless, by 
resisting the enforcement thereof, they should b^ forced to 
risk such punishment and penalty; deponent i|s advised 
by counsel, and believes, that by reason of the foregoing, 
complainant would be denied due process of law in the pro¬ 
tection of its liberty and property, unless this Oourt will 
intervene by granting the relief prayed for. 

Deponent states that the continuance of said proceedings 
against complainant will result in the harassment of com¬ 
plainant, the disruption of the harmonious relationship 
which has heretofore existed between complainant and its 
employees, and the impairment or destruction of the good 
will of complainant’s business, so that the looses which 
complainant would sustain, as stated in the bijLl of com¬ 
plaint filed herein and this affidavit, would assume propor¬ 
tions of such size as to be almost incalculable and in ex¬ 
cess of $100,000.00, all of which would be irrecove rable. 

Deponent states that complainant is entitled, by private 
negotiations and relations, without interference on the part 
of defendants herein or others, to achieve and maintain the 
good will of its employees, harmony in its relations with its 
employees, and cooperation from its employee^, together 
with the good will of the public generally, so loi^g as com¬ 
plainant is in the exercise of its legal and constitutional 
rights; that although the complainant now is ^nd at all 
times has been in the exercise of its legal and constitutional 
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rights, past and present, the continuance of proceed- 

76 ings under the complaint aforesaid, or the entry of 
any order or orders to the effect that complainant is 

guilty of a violation of a law of the United States on ac¬ 
count of which action was taken by a purported tribunal of 
the United States, would prevent the establishment or main¬ 
tenance of harmonious relations between complainant and 
its employees, and would impair, jeopardize and destroy 
the good will of complainant’s business with the public 
generally, which complainant has built up in the legal and 
lawful advancement of its business interests to the value 
of greatly in excess of $100,000.00. Deponent further be¬ 
lieves that by reason of the publicity and public knowledge 
of said proceedings, complainant would be slandered and 
libeled and held up to the public scorn and contempt as 
violators of the law of the United States, while, in truth 
and in fact, it has violated no valid law or statute and 
has exercised solely the legal and constitutional rights in 
its relations with its employees, and all of which would 
be to complainant’s incalculable loss and damage. 

Deponent is advised by counsel, and believes that said 

National Labor Relations Act is utterlv void and without 

* 

force or effect, and unconstitutional and in excess of the 
powers of Congress, for the reasons more particularly set 
jforth in Paragraphs 13 and 14 of the bill of complaint filed 
herein, and that the National Labor Relations Act is not 
only void IN TOTO but is, as well, incapable of lawful en¬ 
forcement against complainant, and that said National 
Labor Relations Board is without legal authority, power 
or jurisdiction over complainant or its business, and that 
said defendants are without power or authority to attempt 
the proceedings aforesaid against complainant, and 

77 that said complaint and proceedings thereunder are 
utterly void, without force or effect, for each of the 
reasons more particularly set forth in Paragraph 

17 of the complaint. 

Deponent is further advised by counsel, and believes, 
that a multiplicity of suits, in the nature of complaints by 
said Board, would be instituted, regardless of whether 
they were based upon truthful charges or not, and that 
said Act being void, all remedies provided thereby are 
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equally void for the reasons more particularly set forth 
in Paragraph 18 of the bill of complaint. 

This affidavit is made for the purpose of beingf attached 
to the bill of complaint filed herein, and made paijt thereof. 

ARNAUD G HELLER 

Sworn to and subscribed before me this 5th d^y of Feb¬ 
ruary, 1936. 

(Notarial Seal) HELEN R. BYflNES 

Notary Public of New Jersey 

Service accepted for Madden, Carmody & Smij;h only 

CHARLES A. ’ttfoOD 
Atty for Defendants Madden , 
Carmody & Smith 

78 Supplemental Affidavit 

Filed February 20, 1936 

State of New Jersey, 

County of Essex , ss: 

Araaud G. Heller, of full age, being duly sworn on his 
oath according to law deposes and says: 

1. I have made an affidavit herein, verified upon the 5th 
day of February 1936, I desire to further say tha^; the com¬ 
petition in the line of business in which the complainant is 
engaged is extremely keen and that the margin pf profit is 
small. Each concern engaged in the business is interested 
in the labor and material costs of every competing concern 
and is likewise interested in the relationship of each com¬ 
peting concern with its labor and any information with re¬ 
spect to the matter of costs of labor and material and the 
internal operations of the business is of the utmost advan¬ 
tage to competing concerns and of corresponding detriment 
to the concern whose confidential matters are divulged. 
The disclosure of the information which will necessarily be 
disclosed as a result of a hearing before the National Labor 
Relations Board or one of its Regional Directors and the 
production of the books, papers and documents; required 
to be produced by the subpoena duces tecum wi|l occasion 
incalculable injury to complainant largely in pxcess of 



60 


HELLER BROTHERS COMPANY VS. 


$3,000, and it will be impossible to make the complainant 
good for any such loss and injury no matter what 
79 the result of the proceedings may be. 

2. Attached hereto and made a part hereof is a 
copy of the Rules and Regulations of the National Labor 
Relations Board served upon me by Ralph A. Lind, Re¬ 
gional Director for the Eighth Region of the National La¬ 
bor Relations Board. 

ARNATJD G. HELLER 


Sworn and subscribed to before me this 6th day of Feb¬ 
ruary, 1936. 


HELEN R. BYRNES 

(Notarial Seal) Notary Public of New Jersey . 


Service accepted for Madden, Carmody & Smith only 

CHARLES A. WOOD 
Atty for Defendants Madden, 
Carmody & Smith 


National Labor Relations Board 
80 Washington, D. C. 

Rules and Regulations—Series 1 

General Rules and Regulations 

By virtue of the authority vested in it by the National 
Labor Relations Act, approved July 5, 1935, the National 
Labor Relations Board hereby makes the following rules 
and regulations which it finds necessary to carry out the 
provisions of said Act. Said rules and regulations shall be¬ 
come effective upon publication in the manner prescribed in 
Article VI thereof and shall be in force and effect until 
amended or rescinded by rules and regulations hereafter 
made and published by said Board. 

Signed at Washington, D. C. this 14th day of September 
1935. 

1 (Signed) J. WARREN MADDEN 

(Signed) JOHN M. CARMODY 
(Signed) EDWIN S. SMITH 
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Article I. 
Definitions 


Section 1. The terms “person”, “employer”, “em- 


a 


com- 


Regional 


ployee”, “representatives”, “labor organization 
merce”, “affecting commerce”, and “unfair labor prac¬ 
tice”, as used herein, shall have the meanings set forth in 
Section 2 of the National Labor Relations Act, a copy of 
which Act is appended hereto. 

Section 2. The term “Act” as used herein shall mean the 
National Labor Relations Act, and the term “Board” shall 
mean the National Labor Relations Board. 

Section 3. The term “Region” as used herein slpll mean 
that part of the United States or any Territory thereof 
fixed by the Board as a particular Region. 

Section 4. The term “Regional Director” as usbd herein 
shall mean the agent designated by the Board as 
Director for a particular Region. 

Section 5. The term “Trial Examiner” as usbd herein 
shall mean the Board, its member, agent or agency con¬ 
ducting hearing. 

Section 6. The term “State” as used herein shall include 
all States, territories, and possessions of the United States 
and the District of Columbia. 

Article II. \ 

Procedure Under Section 10 of the Act for the Prevention 

of Unfair Labor Practices 

Charge 

Section 1. A charge that any person has engaged in or is 
engaging in any unfair labor practice affecting bommeree 
may be made by any person or labor organization. 1 No 
charge may be withdrawn except with the consent of the 
Regional Director with whom such charge was filled or of 
the Board. 


i 11 Person * ’ is defined in the Act as including ‘ ‘ one or more 
partnerships, associations, corporations, legal representatives, trust 
in bankruptcy, or receivers. 


7 7 


individuals, 
bes, trustees 


“Labor organization ’* is defined in the Act as meaning “any Organization 

or plan, in 
whole or in 
tes, wages, 


of any kind, or any agency or employee representation committeej 
which employees participate and -which exists for the purpose, in 
part, of dealing with employers concerning grievances, labor dispju 
rates of pay, hours of employment, or conditions of work " 
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Section 2. Except as provided in Section 35 of this 

82 Article, such charge shall he filed with the Regional 
Director for the Region in which the alleged unfair 

practice has occurred or is occurring. 

Section 3. Such charge shall be in writing, the original 
being signed and sworn to before any notary public or any 
agent of the Board authorized to administer oaths or ac¬ 
knowledgments. Three additional copies of such charge 
shall be filed. A blank form for making a charge will be 
supplied by the Regional Director upon request. 

Section 4. Such charge shall contain the following: 

(a) The full name and address of the person or labor 
organization making the charge. 

(b) The full name and address of the person against 
whom the charge is made (hereinafter referred to as the 
“respondent”). 

(c) A clear and concise statement of the facts constitut¬ 
ing the alleged unfair labor practice affecting commerce, 
particularly stating the names of the individuals involved 
and the time and place of occurrence. 

Complaint 

Section 5. After a charge has been filed, if it appears to 
the Regional Director that a proceeding in respect thereto 
should be instituted, he shall issue and cause to be served 
upon the respondent and the person or labor organization 
making the charge (hereinafter referred to as the “par¬ 
ties to the proceeding”) a formal complaint in the name of 
the Board stating the charges and containing a notice of 
hearing before a Trial Examiner at a place therein fixed 
and at a time not less than five days after the serving of 
said complaint. 

Section 6. Upon his own motion or upon proper cause 
shown by any of the parties to the proceeding the Regional 
Director issuing the complaint may extend the date of such 
hearing. 

Section 7. Any such complaint may be amended by 

83 the Trial Examiner or the Board in his or its dis¬ 
cretion at any time prior to the issuance of an order 

based thereon, upon such terms as may be deemed just. 

Section 8. If, after the charge has been filed, the Regional 
Director declines to issue and cause to be served a com- 
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plaint, the person or labor organization making the charge 
may obtain a review of such action by filing a request there¬ 
for with the Board in Washington, D. C., and filing a copy 
of such request with the Regional Director. The Regional 
Director shall thereupon transmit the charge to the Board 
together with a report stating briefly the reason^ for de¬ 
clining to issue the complaint. 

Answer 

Section 9. The respondent shall have the right, within five 
days from the service of the complaint, to file an answer 
thereto. Such answer shall contain a short and simple 
statement of the facts which constitute the grounds of de¬ 
fense. Respondent shall specifically admit or deijiy or ex¬ 
plain each of the facts alleged in the complaint, ijnless re¬ 
spondent is without knowledge, in which case respondent 
shall so state, such statement operating as a denial. Any 
allegation in the complaint not specifically denied in the 
answer, unless respondent shall state in the answer that 
respondent is without knowledge, shall be deemed to be ad¬ 
mitted to be true and may be so found by the Board. 

Section 10. Such answer shall be filed with the Regional 
Director issuing the complaint. Such answer shall be in 
writing, the original being signed and sworn to h\y the re¬ 
spondent or by a duly authorized agent with appropriate 
power of attorney affixed, and shall contain the post office 
address of the respondent. The respondent shall file three 
additional copies of the answer for the use of the Board. 
Immediately upon filing his answer the respondent shall 
serve a copy thereof upon each of the other parties to the 
proceeding, or file a copy for each such party with the Re¬ 
gional Director, who shall cause such copy to be served 
upon such party. 

Section 11. Upon his own motion or upon proper cause 
shown by respondent the Regional Director issuing the 
complaint may by written order extend the time 
84 within which the answer shall be filed. 

Section 12. In any case where a complaint has been 
amended the respondent shall have an opportunity to amend 
his answer within such period as may be fixed by the Trial 
Examiner or the Board amending the complaint. 
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Section 2. Except as provided in Section 35 of this 

82 Article, such charge shall be filed with the Regional 
Director for the Region in which the alleged unfair 

practice has occurred or is occurring. 

Section 3. Such charge shall be in writing, the original 
being signed and sworn to before any notary public or any 
agent of the Board authorized to administer oaths or ac¬ 
knowledgments. Three additional copies of such charge 
shall be filed. A blank form for making a charge will be 
supplied by the Regional Director upon request. 

Section 4. Such charge shall contain the following: 

(a) The full name and address of the person or labor 
organization making the charge. 

(b) The full name and address of the person against 
whom the charge is made (hereinafter referred to as the 
‘ 4 respondent”). 

(c) A clear and concise statement of the facts constitut¬ 
ing the alleged unfair labor practice affecting commerce, 
particularly stating the names of the individuals involved 
and the time and place of occurrence. 

Complaint 

Section 5. After a charge has been filed, if it appears to 
the Regional Director that a proceeding in respect thereto 
should be instituted, he shall issue and cause to be served 
upon the respondent and the person or labor organization 
making the charge (hereinafter referred to as the “par¬ 
ties to the proceeding”) a formal complaint in the name of 
the Board stating the charges and containing a notice of 
hearing before a Trial Examiner at a place therein fixed 
and at a time not less than five days after the serving of 
said complaint. 

Section 6. Upon his own motion or upon proper cause 
shown by any of the parties to the proceeding the Regional 
Director issuing the complaint may extend the date of such 
hearing. 

Section 7. Any such complaint may be amended by 

83 the Trial Examiner or the Board in his or its dis¬ 
cretion at any time prior to the issuance of an order 

based thereon, upon such terms as may be deemed just. 

Section 8. If, after the charge has been filed, the Regional 
Director declines to issue and cause to be served a com- 
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plaint, the person or labor organization making tlte charge 
may obtain a review of such action by filing a request there¬ 
for with the Board in Washington, D. C., and filing a copy 
of such request with the Regional Director. The Regional 
Director shall thereupon transmit the charge to the Board 
together with a report stating briefly the reasons for de¬ 
clining to issue the complaint. 

Answer 

Section 9. The respondent shall have the right, vithin five 
days from the service of the complaint, to file an answer 
thereto. Such answer shall contain a short and simple 
statement of the facts which constitute the grounds of de¬ 
fense. Respondent shall specifically admit or deny or ex¬ 
plain each of the facts alleged in the complaint, i|mless re¬ 
spondent is without knowledge, in which case respondent 
shall so state, such statement operating as a denial. Any 
allegation in the complaint not specifically denied in the 
answer, unless respondent shall state in the answer that 
respondent is without knowledge, shall be deemed to be ad¬ 
mitted to be true and may be so found by the Board. 

Section 10. Such answer shall be filed with the Regional 
Director issuing the complaint. Such answer shall be in 
writing, the original being signed and sworn to by the re¬ 
spondent or by a duly authorized agent with appropriate 
power of attorney affixed, and shall contain the post office 
address of the respondent. The respondent shall I file three 
additional copies of the answer for the use of tie Board. 
Immediately upon filing his answer the respondent shall 
serve a copy thereof upon each of the other parties to the 
proceeding, or file a copy for each such party with the Re¬ 
gional Director, who shall cause such copy to be served 
upon such party. 

Section 11. Upon his own motion or upon proper cause 
shown by respondent the Regional Director issuing the 
complaint may by written order extend the time 
84 wuthin which the answer shall be filed. 

Section 12. In any case where a complaint has been 
amended the respondent shall have an opportunity to amend 
his answer within such period as may be fixed by the Trial 
Examiner or the Board amending the complaint. 
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Motions 

Section 13. All motions made previous to or subsequent 
to the hearing shall be filed in writing with the Regional 
Director issuing the complaint, and shall briefly state the 
order or relief applied for and the grounds for such mo¬ 
tion. The moving party shall file an original and three addi¬ 
tional copies of all such motions for the use of the Board. 
Immediately upon the filing of such motion, the moving 
party shall serve a copy thereof upon each of the other par¬ 
ties to the proceeding, or file a copy for each such party 
with the Regional Director, who shall cause such copy to 
be served upon such party. All motions made at the hear¬ 
ing (except motions to intervene, as provided in Section 18 
of this Article) shall be stated orally and included in the 
stenographic report of the hearing. 

Section 14. The Trial Examiner, as specified in the notice 
of hearing, shall rule upon all motions (except as provided 
in Section 18 of this Article). Rulings on motions, and any 
orders in connection therewith, if announced at the hear¬ 
ing, shall be stated orally and included in the stenographic 
report of the hearing; in all other cases they shall be issued 
in writing and filed with the Regional Director, who shall 
cause a copy of the same to be served upon each of the 
parties to the proceeding. 

Section 15. All motions, rulings, and orders shall become 
part of the record in the proceeding and rulings and orders 
claimed to be substantially prejudicial shall be re- 
85 viewed by the Board, upon request made for such 
review, in conjunction with the Board’s considera¬ 
tion of the intermediate report provided for hereinafter in 
this Article. 

Section 16. If any motion in the nature of a motion to 
dismiss the complaint is granted by the Trial Examiner, 
the party making the charge may obtain a review of such 
action by filing a request therefor with the Board in Wash¬ 
ington, D. C., and filing a copy of such request with the Re¬ 
gional Director. The Regional Director shall therewith 
transmit to the Board the charge, complaint, motion, ruling 
on the motion, and all other relevant papers in the case. 

Section 17. No objection to rulings upon motions shall 
be deemed waived by the filing of an answer or by other 
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participation in the proceedings before the Trial Examiner 
or the Board. 

Intervention 

Section 18. Any person or labor organization desiring to 
intervene in any proceeding shall file a motion in. writing 
with the Regional Director issuing the complaint setting 
out the grounds upon which such person or organization 
claims to be interested. The original of such motion shall 
be signed and sworn to by the person or labor organization 
filing the motion, who shall file three additional copies of 
such motion for the use of the Board. Immediately upon 
filing such motion, the moving party shall serve a copy 
thereof upon each of the parties to the proceeding^ or file a 
copy for each party with the Regional Director, who shall 
cause such copy to be served upon such party. The Re¬ 
gional Director shall rule upon all such motions fLed prior 
to the hearing, and the Trial Examiner shall rule upon all 
such motions filed at the hearing, in the manner set forth 
in Section 14 of this Article. The Regional Director or the 
Trial Examiner, as the case may be, may by order permit 
intervention in person or by counsel to such extent and 
upon such terms as he shall deem just. The Regional Di¬ 
rector shall cause a copy of said ruling to be served upon 
each of the parties to the proceeding. 

Witnesses and Subpoenas 

86 Section 19. Witnesses shall be examined orally 
under oath, except that for good and exceptional 
cause the Trial Examiner may permit their testimony to 
be taken by deposition under oath. Any such deposition 
shall be taken in accordance with the procedural require¬ 
ments for the taking of depositions provided by the law of 
the State in which the hearing is pending. J 

Section 20. Subpoenas requiring the attendance i and tes¬ 
timony of witnesses and the production of any evidence, in¬ 
cluding books, records, correspondence, or documents, that 
relates to any matter under investigation or in question, 
may be issued by any member of the Board. Application 
for the issuance of such subpoenas may be filed with the 
Regional Director by any party to the proceedings. Such 
applications shall be timely and shall specify the name of 
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the witness and the nature of the facts to be proved by him, 
and must Specify the documents, the production of which 
is desired, with such particularity as will enable them to 
be identified for purposes of production. 

Section 21. Witnesses summoned before the Trial Ex¬ 
aminer shall be paid the same fees and mileage that are 
paid witnesses in the courts of the United States, and wit¬ 
nesses whose depositions are taken and the persons taking 
the same shall severally be entitled to the same fees as are 
paid for like services in the courts of the United States. 
Witness fees and mileage shall be paid by the party at 
whose instance the witnesses appear and the person taking 
the deposition shall be paid by the party at whose instance 
the deposition is taken. 

Hearing 

Section 22. Hearings for the purpose of taking evidence 
upon a complaint shall be conducted by the Trial Examiner 
specified in the notice of hearing, or specially designated by 
the Board or by the Regional Director. Such hearings shall 
be public, unless otherwise ordered by the Trial Examiner. 

Section 23. It shall be the duty of the Trial Ex- 
87 aminer to inquire fully into the facts as to whether 
the respondent has engaged or is engaging in an un¬ 
fair labor practice affecting commerce as set forth in the 
complaint or amended complaint. Counsel for the Board, 
and the Trial Examiner, shall have power to call, examine 
and cross-examine witnesses and to introduce into the rec¬ 
ord documentary or other evidence. 

Section 24. Any party to the proceeding shall have the 
right to appear at such hearing in person, by counsel or 
otherwise, to call, examine, and cross-examine witnesses, 
and to introduce into the record documentary or other evi¬ 
dence. 

Section 25. In any such proceeding the rules of evidence 
prevailing in courts of law or equity shall not be controlling. 

Section 26. In any such proceeding stipulations of fact 
may be introduced in evidence with respect to any issue. 

Section 27. Objections with respect to the conduct of the 
hearing, including objections to the introduction of evi¬ 
dence, shall be stated orally, together with the grounds of 
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such objection, and included in the stenographic Report of 
the hearing. No such objection shall be deemed waived by 
further participation in the proceeding. 

Section 28. Any party to the proceeding shall be entitled 
to a reasonable period at the close of the hearing for oral 
argument, which shall not be included in the stenographic 
report of the hearing unless the Trial Examiner so directs. 
The parties shall be entitled to file briefs or written state¬ 
ments only with permission of the Trial Examiner. 

Section 29. In the discretion of the Trial Ex- 
88 aminer, the hearing may be continued from day to 
day, or adjourned to a later date or to a different 
place, by announcement thereof at the hearing by i;he Trial 
Examiner, or by other appropriate notice. 

Intermediate Report and Transmission 
of Case to the Board. 

Section 30. After a hearing for the purpose of taking evi¬ 
dence upon a complaint the Trial Examiner shall prepare 
an intermediate report, which he shall file with the pEtegional 
Director issuing the complaint, who will thereafter trans¬ 
mit said report to the Board in Washington, D^ C., and 
cause a copy thereof to be served upon each of thb parties 
to the proceeding. Such report shall contain (a) findings 
of fact, separately stated and numbered, and (b) recommen¬ 
dations as to what disposition of the case should ^>e made, 
which may include, if it be found that respondent has en¬ 
gaged or is engaging in the alleged unfair labor practice, a 
recommendation as to what affirmative action sjhould be 
taken by respondent to bring about a condition in harmony 
with the law. 

Section 31. Thereafter the Regional Director issuing the 
complaint shall forward to the Board in Washington, D. C., 
the charge, complaint, amended complaint, notice of hear¬ 
ing, answer, amended answer, motions, rulings, orders, the 
stenographic report of the hearing, stipulations, exhibits, 
documentary evidence, and depositions, all of which, to¬ 
gether with the intermediate report and exceptions, shall 
constitute the record in the case. 
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Exceptions to the Record 

89 and 

Intermediate Report 

Section 32. If any party desires to take an exception to 
the intermediate report or to any other part of the record 
(including rulings upon all motions or objections) he shall 
within ten days from the date of service of said report file 
with the Board at Washington, D. C., four copies of a state¬ 
ment in writing setting forth such exceptions. Immediately 
upon the filing of such statement of exceptions the party 
filing the same shall serve a copy thereof upon each of the 
other parties to the proceeding, or file a copy for each such 
party with the Board, which shall cause such copy to be 
served upon such party. Extension of the period within 
which to file such statement of exceptions may be granted 
only by the Board. 

Section 33. No matter not included in such statement of 
exceptions may thereafter be objected to before the Board, 
and failure to file a statement of exceptions shall operate as 
submission of the case to the Board on the record and the 
report. 

Procedure Before the Board 

Section 34. Upon expiration of the period for filing a 
statement of exceptions, as provided in Section 32 of this 
Article, the Board may decide the matter forthwith upon 
the record, or after the filing of briefs or oral argument, or 
may reopen the record and receive further evidence or re¬ 
quire the taking of further evidence before a member of 
the Board or other agent or agency, or may make other dis¬ 
position of the case. The Board shall notify the parties of 
the time and place for any such submission of briefs, oral 
argument or taking of further evidence. 

Section 35. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it may permit a 
charge that any person has engaged in or is engaging in 
any unfair labor practice affecting commerce to be filed 
with it, in Washington, D. C., or may, at any stage of a 
proceeding instituted in any Region, direct that such pro¬ 
ceeding be transferred to and continued before it. 

90 The provisions of Sections 3 to 29, inclusive, of this 
Article shall, insofar as applicable, apply to proceed- 
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ings before the Board pursuant to this Section, and the 
powers granted to Regional Directors in such provisions 
shall, for the purpose of this Section, be reserved to and 
exercised by the Board. 

Section 36. After a hearing for the purpose j of taking 
evidence upon the complaint in any proceeding pver which 
the Board has assumed jurisdiction in accordance with Sec¬ 
tion 35 of this Article, the Board may 

(a) direct that the Examiner prepare an intermediate re¬ 
port, in which case the provisions of Sections 30 to 34, in¬ 
clusive, of this Article shall insofar as applicable govern 
subsequent procedure, and the powers granted to Regional 
Directors in such provisions shall for the purpose of this 
Section be reserved to and exercised by the Board; or 

(b) decide the matter forthwith upon the record, or after 
the filing of briefs or oral argument; or 

(c) reopen the record and receive further evidence be¬ 
fore the Board, or a member, agent or agency; or 

(d) make other disposition of the case. 

The Board shall notify the parties of the time and place 
of any such submission of briefs, oral argument or taking 
of further evidence. 

Section 37. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it m^y, at any 
stage of a proceeding instituted in any Region, ^rder that 
such proceeding be transferred to and continued in any 
other Region, or may, at any stage of such proceeding, 
order that such proceeding be transferred to any other 
Region for purposes of consolidation with a proceeding in 
such other Region. After the transfer of any proceeding 
pursuant to this Section, the provisions of Sections 3 to 34, 
inclusive, of this Article shall apply to such proceeding as 
if the charge had originally been filed in the Region to 
which the transfer is made. 

Article 111 . | 

91 Procedure Under Section 9(c) of The Adi 

For the Investigation and Certification of 

Representatives 

Section 1. A petition requesting the Board to investigate 
and certify under Section 9(c) of the Act the name or 
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names of the representatives designated or selected for the 
purpose of collective bargaining may be filed by any em¬ 
ployee or any person or labor organization acting on his 
behalf (hereinafter referred to as the “petitioner”)• Ex¬ 
cept as provided in Section 11 of this Article, such petition 
shall be filed with the Regional Director for the Region 
wherein the contemplated bargaining unit exists and shall 
be in writing, the original being signed and sworn to be¬ 
fore any notary public or any agent of the Board author¬ 
ized to administer oaths or acknowledgments. Three addi¬ 
tional copies of the petition shall be filed. A blank form 
for filing such a petition will be supplied by the Regional 
Director upon request. 

Section 2. Such petition shall contain the following: 

(a) The name and address of the petitioner. 

(b) The name and address of the employer or employers 
involved, the general nature of their businesses, and the 
approximate number of their employees. 

(c) A description of the bargaining unit clamed to be 
appropriate, the approximate number of employees there¬ 
in, the number and classifications of employees which the 
representatives on wdiose behalf the petition is filed claim 
to represent, the names of any other known individuals or 
labor organizations who claim to represent any of the em¬ 
ployees in the alleged bargaining unit. 

(d) A brief statement setting forth the nature of the 
question or controversy affecting commerce that has arisen 
concerning representation. 

(e) Any other relevant facts. 

Section 3. If it appears to the Board that an investiga¬ 
tion should be instituted it shall so direct and (except 
92 as provided in Section 11 of this Article) shall au¬ 
thorize the Regional Director to undertake such in¬ 
vestigation. The Regional Director shall thereupon pro¬ 
ceed with such investigation and in connection therewith 
shall prepare and cause to be served upon the petitioner, 
upon the employer or employers involved and upon any 
known individuals or labor organizations purporting to act 
as representatives for collective bargaining of any em¬ 
ployees directly affected by such investigation (all of whom 
are hereinafter referred to as the “ parties to the proceed- 
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mg”), a notice of a hearing upon the question of represen¬ 
tation before a Trial Examiner at a time and place therein 
fixed. A copy of the petition shall be served with such no¬ 
tice of hearing. The Regional Director shall give public 
notice of such hearing in such manner as he may deem ap¬ 
propriate. 

Section 4. All matters relating to motions, interventions, 
witnesses and subpoenas shall be governed by the provi¬ 
sions of Sections 13 to 21 inclusive of Article II above. 

Section 5. The hearing upon the question of representa¬ 
tion shall be conducted by the Trial Examiner specified in 
the notice of hearing, or specially designated by the Board 
or by the Regional Director, and shall be open to the public 
unless otherwise ordered by the Trial Examiner. It shall 
be the duty of the Trial Examiner to inquire fully into the 
question of representation. Counsel for the Board, and 
the Trial Examiner, shall have power to call, examine and 
cross-examine witnesses and to introduce into the record 
documentary and other evidence. 

Section 6. The introduction of evidence at the hearing 
and the rights of the parties to the proceeding^ shall be 
governed by Sections 24, 25, 26, 27 and 28 of Article II 
above. 

Section 7. Upon the close of the hearing the Regional 
Director shall forward to the Board in Washington, D. C-, 
the petition, notice of hearing, motions, rulings, orders, the 
stenographic report of the hearing, stipulations!, exhibits, 
documentary evidence, and depositions, all of vjhich shall 
constitute the record in the proceeding. 

Section 8. The Board shall thereupon proceed, either 
forthwith upon the record, or after oral argument or the 
submission of briefs, or after further hearing, as it may 
determine, to certify to the parties to the proceeding the 
name or names of the representatives that have been 
designated or selected, or to direct a secret ba lot of the 
employees in order to complete the investigation, or to 
make other disposition of the matter. 

Section 9. Where the Board determines that a 
93 secret ballot should be taken it shall direct such 
ballot to be conducted by a designated agent or 
agency in accordance with such terms as it may specify. 
Upon conclusion of such ballot the agent or agency con- 
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ducting the ballot shall prepare an intermediate report con¬ 
taining a tally of the ballots, its findings and its recom¬ 
mendations, which it shall cause to be served upon the 
parties to the proceeding. Within five days thereafter the 
parties to the proceeding may file with the Regional Di¬ 
rector any objection to the ballot or the report. If it ap¬ 
pears to the Regional Director that any such objection 
raises a substantial and material issue with respect to the 
conduct of the ballot he shall issue and cause to be served 
upon the parties a notice of hearing on said objections be¬ 
fore a Trial Examiner. Said Trial Examiner shall con¬ 
sider such objections raised to said ballot and shall pre¬ 
pare and file with the Regional Director a report contain¬ 
ing findings and recommendations with respect thereto. 
Thereafter the Regional Didector shall forward to the 
Board in Washington, D. C., the report of the agency con¬ 
ducting the ballot, the objections filed thereto, the notice of 
hearing, motions, rulings, orders, the stenographic report 
of the hearing, stipulations, exhibits, documentary evidence, 
and depositions, all of which, together with the record pre¬ 
viously made, shall constitute the record in the case. The 
Board shall thereupon proceed as set forth in Section 8 of 
this Article. If no objection raising a substantial and ma¬ 
terial issue with respect to the conduct of the ballot is filed 
to the report of the agency conducting the ballot the Re¬ 
gional Director shall forward directly to the Board in 
Washington, D. C., said report, which, together with the 
record previously made, shall constitute the record in the 
case. The Board shall thereupon proceed as set forth in 
Section 8 of this Article. 

Section 10. Any hearing under Section 9(c) of the Act 
with respect to the certification of representatives may be 
held in conjunction with a proceeding on a complaint of 
an unfair labor practice under Section 10 of the Act. 

Section 11. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it may 

(a) permit a petition requesting an investigation and 
certification to be filed with it, and may upon the filing of 
such petition proceed to conduct an investigation under 
Section 9(c) of the Act or direct any member, Regional 
Director or other agent or agency to conduct such an in¬ 
vestigation; or 
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(b) upon its own motion conduct or direct any 

94 member, Regional Director or other agent or agency 
to conduct such an investigation; or 

(c) at any stage of a proceeding under Section 9(c) of 
the Act instituted in any Region, direct that such proceed¬ 
ing be transferred to and continued before it. 

The provisions of this Article shall, insofar as applicable, 
apply to proceedings conducted pursuant to this Section, 
and the powers granted to Regional Directors ir. such pro¬ 
visions shall for the purpose of this Section be reserved to 
and exercised by the Board or by the membel, Regional 
Director, or other agent or agency directed to conduct the 
investigation. 

0 i 

Section 12. Whenever the Board deems it ndcessary in 
order to effectuate the purposes of the Act, it niay, at any 
stage of an investigation being conducted in ahy Region, 
direct that such proceeding be transferred to anc. continued 
in any other Region, or may, at any stage of such proceed¬ 
ing, order that such proceeding be transferred tcj any other 
Region for purposes of consolidation with a proceeding 
being conducted in such other Region. After the transfer of 
any proceeding pursuant to this Section, the provisions of 
this Article shall apply to such proceeding as if the Board 
had originally directed that the investigation be conducted 
in the Region to which the transfer is made. 

Article TV. 

Designation of Regional Directors, Examiners and 
Attorneys as Agents of the Board 

Section 1. All Regional Directors now or hereafter in the 
employ of the Board are herewith designated by the Board 
as its agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of employees) 
and conduct hearings in connection with such investiga¬ 
tions, in accordance with Section 9(c) of the Ac;. 

(c) To issue and cause to be served complaints, to 

95 amend complaints, and to conduct healings upon 
such complaints, in accordance with Section 10(b) of 

the Act. 
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(d) To have access to and right to copy evidence, to 
administer oaths and affirmations, to examine witnesses, 
and to receive evidence, in accordance with Section 11 (1) 
of the Act. 

Section 2. All Examiners now or hereafter in the employ 
of the Board are herewith designated by the Board as its 
agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of em¬ 
ployees), in accordance with Section 9(c) of the Act. 

(c) To have access to and the right to copy evidence, and 
to administer oaths and affirmations, in accordance with 
Section 11(1) of the Act. 

Section 3. All Attorneys now or hereafter in the employ 
of the Board are herewith designated by the Board as its 
agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of employ¬ 
ees) and conduct hearings in connection with such investi¬ 
gation, in accordance with Section 9(c) of the Act. 

(c) To amend complaints issued under Section 10(b) of 
the Act and to conduct hearings upon such complaints, in 
accordance with said Section. 

(d) To have access to and the right to copy evidence, to 
administer oaths and affirmations, to examine witnesses, 
and to receive evidence, in accordance with Section 11(1) 
of the Act. 

Section 4. The foregoing designations shall not be 
96 construed to limit the power of the Board to make 
such special designation of agents as may in its dis¬ 
cretion be necessary or proper to effectuate the purposes 
of the Act. 

Article V. 

Service of Papers 

Section 1. Complaints, orders, and other process and 
papers of the Board, its member, agent or agency, may be 
served either personally or by registered mail or by tele- 


RALPH A. LIND, ET AL. 


75 


graph or by leaving a copy thereof at the principal office or 
place of business of the person required to be served. The 
verified return by the individual so serving the same set¬ 
ting forth the manner of such service shall be proof of the 
same, and the return post office receipt or telegraph receipt 
therefor when registered and mailed or telegraphed as 
aforesaid shall be proof of service of the same. 

Section 2. Service of papers by a party on otlJer parties 
shall be made by registered mail or in any manner provided 
for the service of papers in a civil action by the law of the 
State in which the hearing is pending. When service is 
made by registered mail, fhe return post-office receipt shall 
be proof of service. When service is made in any manner 
provided by such law, proof of service shall be made in 
accordance with such law. 

Article VI. 

Publication and Effective Date 


Section 1. These rules and regulations shall become ef¬ 
fective upon the signing of the original by the members of 
the Board and the filing of said original with the Secretary 
of the Board, and upon making copies thereof, available to 
the press and placing copies in each Regional Office and in 


the office of the Board at Washington, D. C., for public in¬ 
spection. 

Article VII. 

Construction of Rules. 

Section 1. These rules and regulations shall be liberally 
construed to effectuate the purposes and provisions of the 
Act. 


Article VIII. 


Amendments 

Section 1. Any rule or regulation may be anV time be 
amended or rescinded by the Board. " 

Memorandum 

97 Filed April 2, 1936 | 

This is a suit against the members of the National 
Labor Relations Board and their regional director for the 
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eighth region, Mr. R. A. Lind. Plaintiff is an Ohio cor¬ 
poration with a factory at Newcomerstowm, Ohio at which 
plaintiff manufactures files and other small tools. 

On January 21, 1936 Mr. Lind as regional director of the 
Board issued a complaint charging plaintiff with sponsor¬ 
ing the formation of a company union and wdth interfering 
with the rights of its employes to self-organization. This 
was charged to be a violation of section 8(1) and (2) of 
the National Labor Relations Act of July 5, 1935. A sub¬ 
poena was issued to A. G. Heller, agent in charge of of 
plaintiff’s business in Ohio, to produce at the hearing cer¬ 
tain books, records, correspondence and documents of 
plaintiff which would show the facts from which it could be 
determined whether plaintiff was engaged in interstate 
commerce or whether its business came within the expres¬ 
sion “affecting commerce” as defined in section 2 of the 
Act. 

Plaintiff obtained a rule to show cause why defendants 
should not be enjoined pending the suit from further 
prosecution of the complaint, further enforcement of 
98 the statute, from examining the books, records and 
documents of plaintiff and from compelling produc¬ 
tion thereof, and from interfering with the conduct of plain¬ 
tiff’s officers and the relations between plaintiff and its 
employes. The matter was heard upon the return of de¬ 
fendants, and affidavits, and also on defendants’ motion to 
dismiss. 

The National Labor Relations Act of July 5, 1935—the 
procedural featurs of which are patterned largely on the 
Federal Trade Commission Act—provides for enforcement 
of orders of the Labor Board by the appropriate United 
States Court of Appeals. That Court may make a decree 
enforcing, modifying or setting aside in whole or in part 
the Board’s order. Until such decree no order of the 
Board has any legal force. In reaching its decision the 
Court of Appeals may consider all the objections wffiich are 
now made by the plaintiff. 

The femedy thus given has been held adequate as to the 
Federal Trade Commission and other similar bodies cre¬ 
ated by Congress. 

Plaintiff contends that the Labor Act is wdiollv unconsti¬ 
tutional and that the procedural provisions fall with the 
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rest of the Act; that the holding of the proposed hearing 
will cause it irreparable injury and damage, and that the 
remedy given by the statute is inadequate. For these rea¬ 
sons plaintiff asserts that equity has jurisdiction to enjoin 
the Labor Board from proceeding further. 

After careful study of the able and comprehensive briefs 
filed by counsel on both sides in this and other cases this 
day decided, I conclude that the statute involved gives the 
plaintiff adequate remedy, and the application for a re¬ 
straining order should be denied. 

1—Counsel for plaintiff contend that the National 
99 Labor Relations Act is unconstitutional in its en¬ 
tirety, while defendants’ counsel take the contrary 
position. The latter also argue that the statute is 
constitutional at least as applied to interstate j bus com¬ 
panies and other similar forms of activity, citing Texas <& 
New Orleans R. R. Co. v. Brotherhood of Ry. Clerks, 281 
U. S. 548. j 

That case held constitutional the Railway Labor Act of 
May 20, 1926, 44 Stat. 577, U. S. Code Title 45^ sections 
151-163. That statute recognized the right of railway em¬ 
ployes to bargain collectively, and provided tl^at repre¬ 
sentatives should be designated by the respective parties 
“without interference, influence or coercion exercised by 
either party over the self-organization or designation of 
representatives by the other” (p. 558). 

Sections 7 and 8(2) of the present statute contain sub¬ 
stantially the same provisions as those under considera¬ 
tion in the foregoing case. 

While the present Act in other provisions gc^es much 
further than the Railway Labor Act of 1926, sption 15 
provides that if any provision of the Act shall b^ held in¬ 
valid the remainder of the statute shall not be affected 
thereby. 

In view of this decision of the Supreme Court I do not 
think the present statute is wholly unconstitutional. 

See Associated Press v Herrick, et al, decided March 17, 
1936 by Judge Bondy, and Precision Castings Co. Inc. v 
Borland, decided March 6, 1936 by Judge Rippey. 

It follows that the provisions of the Act dealing with 
remedy are valid. 
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I agree with defendants’ counsel that it is not necessary 
in this case to pass on the validity of the remainder of the 
statute. 

2—In my opinion plaintiff does not show irrepar- 
100 able damage. 

(a) Obedience to a subpoena of the Board can be 
enforced only by a District Court of the United States. 

This is the view taken by counsel for defendants. See 
paragraph 21 of defendants’ Return and paragraph 6 of 
the motion to dismiss. Counsel for plaintiff contend that 
refusal to obey a subpoena will violate section 12 which im¬ 
poses severe penalties upon any person who shall wilfully 
resist, prevent, impede or interfere with any member of the 
Board or any of its agents or agencies in the performance 
of their duties. 

Judge Bondy in Associated Press v Herrick, said— 

‘ • Subpoenas of the Board are not enforceable without in¬ 
tervention of the court. In case of contumacy or refusal to 
obey the subpoena of the Board it can merely apply to a 
court for an order requiring obedience to the subpoena. 
Only such a court order is enforceable by contempt pro¬ 
ceedings ’ ’. 

I agree with this construction, and hold that a refusal to 
obey a subpoena is not punishable under section 12. 

The Board having assumed the legal position just 
adopted I think the Board is estopped to take a different 
position in so far as this plaintiff is concerned in any mat¬ 
ter arising out of the present complaint. See Davis v 
Wakelee 156 U.S. 680, 689. 

Judge Bondy said in the above case— 

“The Act however does not give the Board or its in¬ 
vestigators any authority to enter complainant’s place of 
business or to examine its records or to interview com¬ 
plainant’s employees on complainant’s premises without 
complainant’s acquiescence, otherwise than by order of the 
Court under Sec. 11(2) of the Act. The provision that the 
Board shall have access to evidence must be read in con¬ 
nection with the provisions for the issuance and enforce¬ 
ment of subpoenas”. 

I adopt this as a proper construction of Section 11(2) of 
the Act. 
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(b) Counsel disagee as to the proper construc- 
101 tion of Section 12 of the Act. 

Plaintiff does not allege that it wishes or intends 
to violate this section, or that any one is threatening to en¬ 
force it. 

I think I should not attempt to construe section 12 be¬ 
cause (i) of the failure to allege that some one threatens to 
enforce that section. See Sparks, U. S. Atty. v Mellwood 
Dairy, 74 F(2d) 695, 697; and (ii) because defendants have 
no authority to enforce section 12 and the law enforcement 
officers of the Government are not made parties. See 
Bookbinders Trade Assc. v Book Mfgrs. Inst. 7 Ifed. Supp. 
847, 848; Appalachian El. Power Co. v Smith, 67 j(2d) 451. 

(c) Plaintiff alleges that it will suffer irreparable injury 
because of the necessary expense of the hearing lj>efore the 
Board by interruption to its business due to the absence of 
employes as witnesses, by disruption of its amicable rela¬ 
tions with its employes, and by unfavorable publicity 


which will result in loss of business. 

Plaintiff will be put to expenses in defending the pro¬ 
ceeding before the National Labor Relations Board. But I 
am unable to say that there will be a saving by transferring 
the trial in the first instance to the court. And if the court’s 
decision should be adverse to plaintiff such expenses would 
be increased. In Chamber of Commerce of Minneapolis v 
Federal Trade Commission, 280 Fed. 45 and U.S. Iv Illinois 
Central R.R.Co. 244 U.S. 82, 85, it was held that such ex¬ 
pense was not ground for enjoining the proceeding. 

Nor is damage to be suffered from the publicity of a 
hearing sufficient ground for injunction. See E. Griffiths 


Hughes v Federal Trade Commission, 63 F(2di 362, 61 
App. D.C. 386, U. S. v. Los Angeles R.R.Co. 273 U. S. 299, 
314, Penn. R. R. Co. v U.S. Railroad Labor Board , 261 U.S. 

72, Richmond Hosiery Mills v Camp, 74 F(2d) 200. 
102 And it is not clear that the friendly relations be¬ 
tween plaintiff and its employes would suffer less by 
reason of the hearing in court than by the hearing before 
the Board. 

As I understand the authorities these matters do not jus¬ 
tify an injunction. 

3—In my opinion the remedy given by the statute is ade¬ 
quate. 
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An order of the Board is not self enforceable. If the em¬ 
ployer does not comply the order has no compulsory effect 
until it is reviewed and enforced by the appropriate Cir¬ 
cuit Court of Appeals. The employer may request the 
court to modify the order or set it aside; the Board may 
ask for a decree enforcing its order, and in the latter event 
(and possibly in the former event) the decision of the court 
may be reviewed by the Supreme Court. 

The employer has the right to raise before the Circuit 
Court of Appeals all of the questions sought to be raised 
in the present bill. 

It has been held that this procedure gives a complete and 
adequate remedy and that the Equity Court may not at the 
threshold of the inquiry enjoin the administrative tribunal 
from proceeding to a decision. See Chamber of Commerce 
of Minneapolis v Federal Trade Commission , 280 P. 45; 
Hurst v Federal Trade Commission, 268 F. 874; Royal Bak¬ 
ing Powder Co. v Federal Trade Commission, 32 F(2d) 966, 

59 App. D. C. 70, 72; Sykes v. Jenny Wrenn, 64 App. D.C. 
370, 78 F(2d) 729; Federal Trade Commission v Maynard 
Coal Co., 57 App. D.C. 297, 22 F(2d) 873; Federal Trade 
Commission v. Claire Furnace Co. 274 U.S. 160. 

In view of the construction I have given the Labor 
103 Act, I think the decisions of the Court of Appeals in 
Federal Trade Commission v Millers National Fed¬ 
eration, 57 App. D.C. 360, 23 F(2d) 968, and 60 App. D. C. 
68, 47 F(2d) 428 are consistent with my conclusion. 

Crowell v Benson, 285 U.S. 22 has not been interpreted 
as invalidating the procedural provisions of the Federal 
Trade Commission Act. I think it should have the same 
construction with respect to the present statute. See 
Arkansas Wholesale Grocers’ Assn, v Federal Trade 
Comm. 18 F(2d) 866, 870, certiorari denied 275 U. S. 533; 
Radio Commission v Nelson Bros. 289 U.S. 266, 277; Krautz 
v Dunning, 69 F(2d) 802. 

I cannot agree with counsel for plaintiff that the decisions 
of the Supreme Court in Railroad Retirement Board v. 
Alton R. Co. 295 U.S. 330 and Richert Rice Mills v Fontenot 

60 Lawyers Ed. 143 are inconsistent with the cases herein 
relied on; the procedural provisions of those statutes were 
very different, and the facts relied on to show irreparable 
injury also were quite different. 
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4— In the two cases filed to restrain proceedings by the 
National Labor Relations Board which have reached the 
Circuit Courts of Appeals the latter courts denied appli¬ 
cations for temporary injunction. See Bemis Bros. Bag Co. 
v Feidelson, in the Sixth Circuit, February 6, 1936 and 
Bradley Lumber Co. v National Labor Relations Board , in 
the Fifth Circuit, February 22, 1936. 

5— For the foregoing reasons I conclude that the appli¬ 
cation for an injunction pendente lite should be denied, and 
that the motion to dismiss the bill of complaint should be 
granted. 

APRIL 2 1936 

JESSE C. ADKINS 

Justice 

Order to Amend Bill of Complaint 

104 Filed April 10,1936 

This proceeding comes on for hearing on 
tion of complainant for leave to amend the bill 
plaint filed herein January 30, 1936, counsel for the defen¬ 
dants having interposed no objection thereto, it ik 
ORDERED that the motion be and hereby is granted. 

JESSE C. ADKINS 

Justice. 

Defendants except 
CHARLES FAHY 

By WM R WALSH 
Attorney for Defendants subject 
to special appearance 


oral mo- 
of corn- 
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Amendment to Paragraph 5 of the Bill oj\ 

Complaint. 


Filed April 10,1936 

Now comes the complainant and amends paragraph 5 of 
the bill of complaint filed herein by striking out tie follow¬ 
ing allegation: 

1 ‘That throughout the period since the passage of the 
Act aforesaid, approximately forty per cent of | the raw 
products and materials (consisting of steel ajid other 
metals) used in said factory in the production of files, 
rasps, hammers, tools and other hardware implements, 
have been produced and purchased within the State of Ohio, 
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and approximately sixty per cent thereof have been pro¬ 
duced or have originated from points outside the State;” 
and inserting in lieu thereof: 

4 ‘That for the last six months complainant has purchased 
its raw material, which consist of steel grindstones, cast¬ 
ings and machine parts, aluminum zinc, building material, 
machinery and equipment, paper-cardboard, chemicals, 
coal, oil, sand, handles, and miscellaneous, to the extent of 
$199,695. from within the State of Ohio, and $91,692. 

106 from without the State of Ohio, so that approximately 
67% of the purchases were from within the State of 

Ohio and 33% from without although approximately 33% 
of the purchases are shipped from without the State of 
Ohio, about 99% of the purchases are made direct from the 
Ohio office from sellers within the State, as virtually all of 
the concerns from outside the State from whom complain¬ 
ant purchases have local agencies in the State, through 
whom the purchases are made and considerable of the pay¬ 
ments made for the purchases without the State are made 
to the loc^l offices of the outside concerns; all of the ma¬ 
terial used in the plant of complainant is received in the 
storeroom of complainant, and may there remain for a con¬ 
siderable period of time before entering into production; 
that these percentages may change from time to time, but 
the experience of the last six months shows as above indi¬ 
cated.”; 

THEODORE B BENSON 

Attorney for Plaintiff 

107 In the Supreme Court of the District of Columbia 

Holding an Equity Court 
In Equity No. 60593 

Heller Brothers Company, etc.. Plaintiff , 

vs. 

Ralph A. Lind, et al., Defendants. 

Plaintiff's Request for Findings of Fact and Conclusions 

of Law ( Proposed ) 

Filed April 10, 1936 

In the above entitled cause heard before the undersigned 
Justice of the Supreme Court of the District of Columbia 
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sitting in equity on an application by the plaintiff for an 
injunction pendente lite against the defendants, tpe Court, 
from the pleadings, affidavits and exhibits filed, the plain¬ 
tiff requests the Court to make the following findings of fact 
and to reach the following conclusions of law: 

Findings of Fact 

1-7. The plaintiff approves findings numbered i to 7, in¬ 
clusive, proposed by the defendant and requests the Court 
to find the same. 

Lieu Findings 

8. In lieu of finding number 8 proposed by the defendant 
the plaintiff requests the Court to find that the conduct of 
the hearing scheduled by the National Labor Relations 
Board under the terms of the National Labor Relations 
Act if not enjoined would cause the plaintiff great and ir¬ 
reparable damage cognizable in a court of equity. 

Additional Findings 

9. The plaintiff purchases raw materials both vfithin and 
without the State of Ohio. Substantially all of the con¬ 
cerns without the State from whom the plaintiff burchases 
have local agencies in the State through whomT the pur¬ 
chases were made and to whom a part of the purchase price 
was paid. All of the raw materials are purchased by the 

plaintiff for the purpose of being manufactured into 
108 tools and other products at its plant. 

10. Sales of finished goods are made to jobbers 
and retailers both within and without the State of Ohio. 
The employees of the plaintiff, with reference to whom the 
defendants have caused the complaint to be filed against 
the plaintiff, are exclusively local employees of the plain¬ 
tiff, residing and being employed solely in Newcomerstown, 
Ohio, and there engaged exclusively in employment in the 
plaintiff’s factory. None of the said employees is engaged 
in purchasing raw material or in making sales <^f finished 
products either directly or indirectly without th^ State of 
Ohio. 

11. Each of the said employees is working under an oral 
employment contract between the plaintiff and himself 
which contract governs rates of pay, wages and hours of 
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employment and is terminable at the will of either party. 
Each of these contracts has been entered into and is to be 
performed entirely within the State of Ohio. 

12. Should the plaintiff be compelled to obey the sub¬ 
poena and testify publicly it would disclose confidential 
information pertaining to and materially damaging its 
business. 

13. Should the plaintiff be compelled to obey the com¬ 
plaint and to attend the hearing it would be harrassed and 
the harmonious relations between the plaintiff and its em¬ 
ployees would be disruptted to the substantial damage to 
the plaintiff. 

14. The plaintiff’s factory consists of numerous depart¬ 
ments and about 700 persons are employed in its plant. 

Conclusions of Law. 

1. The plaintiff is not engaged in commerce among the 
several states within the meaning of Article 1, Section 8, 
Clause 3 of the Constitution of the United States. 

2. If its provisions are to be construed to apply to the 
plaintiff, the National Labor Relations Act is unconstitu¬ 
tional in toto for the reasons that the plaintiff is not en¬ 
gaged in commerce among the several states and in the Act 

Congress has exceeded it power to regulate corn- 
109 merce among the several states. 

3. As applied to the plaintiff the National Labor 
Relations Act is wholly unconstitutional and the procedural 
provisions thereof, being void and non-existent, do not 
afford the plaintiff an adequate legal remedy. The uncon¬ 
stitutional Act affords the plaintiff no remedy at all. 

4. If relief is not granted in equity the plaintiff can have 
no other remedy and would suffer irreparable damage and 
injury. This damage and injury is cognizable in a court 
of equity for the reason that the plaintiff has no other 
remedy. 

5. Refusal by the plaintiff to obey the subpoena issued 
by the National Labor Relations Board would subject the 
plaintiff or its officers to indictment and punishment under 
Section 12 of the National Labor Relations Act thereby 
subjecting the plaintiff and its officers to threat, prosecu¬ 
tion and imprisonment to the irreparable damage and in¬ 
jury of the plaintiff. 
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6. The application for preliminary injunction j should be 
granted and the motion to dismiss denied. 

THEODORE B. BEESON 
Attorney for plaintiff 

Dated: April 9, 1936 j 

Copy received April 9, 1936 

CHARLES FAHY j 

Attorney for defendants , subject 
to special appearances. 

110 Findings of Fact and Conclusions of Ldw 

Filed April 10, 1936 

In the above entitled cause heard before the undersigned 
Justice of the Supreme Court of the District of Columbia 
sitting in equity on an application by the plaintiff for an 
injunction pendente lite against the defendants, the Court, 
from the pleadings, affidavits and exhibits filed, makes the 
following findings of fact and reaches the following con¬ 
clusions of law: 

Findings of Fact 

1. The plaintiff is a corporation organized and existing 
under the laws of the State of Ohio, having its principal 
place of business at Newcomerstown, Ohio, and engages in 
the manufacturing and selling of files, rasps, hampers, tools 
and other hardward implements. 

2. The defendant Ralph A. Lind is Regional Director for 
the Eighth Region of the National Labor Relations Board; 
the defendant J. Warren Madden is Chairman and Mem¬ 
ber; and the defendants John M. Carmody and Edwin S. 
Smith are Members of the National Labor Relations Board, 

appointed by the President of the United States by 

111 and with the advice and consent of the Senate, pur¬ 
suant to the authority of the National Labor Rela¬ 
tions Act, approved July 5, 1935, and are at present acting 
as the National Labor Relations Board, said Board having 
its principal office in the District of Columbia. | 

3. On January 21, 1936, Ralph A. Lind as Regional Di¬ 
rector for the National Labor Relations Board] issued a 
complaint charging plaintiff with sponsoring t}ie forma¬ 
tion of a company union and interfering with th4 rights of 
its employees to self-organization in violation of Section 8, 
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subdivisions (1) and (2) of the National Labor Relations 
Act, approved July 5,1935, and also issued a notice of hear¬ 
ing to be conducted at Coshocton, Ohio, on February 4,1936, 
on the allegations set forth in the complaint. A subpoena 
was issued by the National Labor Relations Board to A. G. 
Heller, agent in charge of plaintiff’s business in Ohio, to 
produce at the hearing certain books, records and docu¬ 
ments of plaintiff which would show the facts from which 
it could be determined whether plaintiff was engaged in 
interstate commerce or whether this business came within 
the expression “affecting commerce” as defined in Section 
2 of the Act. 

4. On January 27, 1936, plaintiff answered the complaint 
and denied the commission of the alleged unfair labor prac¬ 
tices and alleged that the National Labor Relations Act is 
unconstitutional. 

5. The plaintiff does not allege in its Bill of Complaint 
that it wishes or intends to violate Section 12 of the Na¬ 
tional Labor Relations Act or that any one is threatening 
to enforce that Section against plaintiff. 

6. The hearing noticed to be held on the National Labor 
Relations Board’s complaint was postponed and has not 
yet been held. 

7. If the plaintiff appears and defends said complaint, 
it will incur expense and be put to inconvenience in connec¬ 
tion with the proceedings of the Board, the exact amount 
or nature of which is not ascertainable, and it is not appar¬ 
ent that such expense and inconvenience would be greater 
than the expense and inconvenience of this suit. 

8. The conduct of the hearing scheduled by the National 
Labor Relations Board under the terms of the National 
Labor Relations Act will not cause and has not threatened 
to cause plaintiff any great or irreparable damage cogni¬ 
zable in equity by reason of any matter set forth in the Bill 
of Complaint. 

9. Additional findings of fact set forth in the mem- 
112 orandum of the Court rendered on April 2, 1936, are 
incorporated herein and made a part hereof. 

Conclusions of Law 

1. The National Labor Relations Act by its terms affords 
an adequate remedy. 
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2. Orders of the National Labor Relations Boajrd are not 
self-executing and are not enforceable until reviewed by the 
appropriate United States Circuit Court of Appeals. That 
Court may make a decree enforcing, modifying |or setting 
aside, in whole or in part, the Board’s order. , 

3. The plaintiff may raise all the questions sofight to be 
raised here before the Circuit Court of Appeals in the event 
the Board seeks to enforce its order against thd plaintiff 
or plaintiff seeks to review the Board’s order. 

4. Refusal by the plaintiff to obey the subpoena of the 
Board is not punishable under Section 12 of the National 
Labor Relations Act; obedience to the Board’s subpoena 
can be enforced only in the United States District Courts 
under Section 11(2) of the National Labor Relations Act. 

5. The plaintiff will not suffer great or irreparable dam¬ 
age or injury cognizable in equity by reason of any matter 
alleged in the Bill of Complaint. 

6. The National Labor Relations Act is not ^holly un¬ 
constitutional. 

7. The application for an injunction pendente ltte should 
be denied and the motion to dismiss the bill should be 
granted. 

8. Additional conclusions of law set forth in the memo¬ 
randum of the Court rendered on April 2, 1936, are incor¬ 
porated herein and made a part hereof. 

JESSE C ADKINS 

Justice 

Dated: April 10, 1936 

113 Plaintiff’s Exceptions to Findings of Fact and 

Conclusions of Law 

Filed April 10, 1936 

The plaintiff objects to Finding No. 8 that the plaintiff 
will not be caused irreparable damage cognizable iin equity 
by reason of any matter set forth in the bill of complaint 
and the plaintiff requests the Court to note an exception. 

The plaintiff objects to the refusal of the Court to make 
additional Findings Nos. 9 to 14, inclusive, as set forth in 
plaintiff’s request for additional Findings and plaintiff 
asks that an exception be noted. 

The plaintiff objects to the Conclusions of Lavf reached 
by the Court and to the refusal of the Court to rdach Con- 
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elusions of Law as requested by the plaintiff and asks that 
an exception be noted. 

THEODORE B BENSON 
Attorney for Plaintiff. 

Service is hereby acknowledged of a copy of the fore¬ 
going Plaintiff’s Exceptions to Findings of Fact and Con¬ 
clusions of Law. 

CHARLES FAHY 
WM R WALSH 
Attorney for Defendants. 

ORDERED this 10th day of April, 1936, that the fore¬ 
going objections and exceptions to Findings of Fact and 
Conclusions of Law made by the Court and to the Court’s 
refusal to make Findings of Fact and Conclusions of Law 
as requested by the Plaintiff be noted. 

JESSE C ADKINS 

Justice. 

114 Decree Denying Application for Injunction Pendente 
Lite and Granting Motion to Dismiss and Dismissing 
Bill of Complaint 

Filed April 10, 1936 

This cause came on to be heard at this term upon an ap¬ 
plication by the plaintiff for an injunction pendente lite; 
and upon a motion of defendants to dismiss the Bill of 
Complaint and upon the verified Bill of Complaints; upon 
affidavits; and upon the joint return of defendants to a 
rule to show cause why an injunction pendente lite should 
not be issued and upon argument of counsel, and thereafter 
upon due consideration thereof, it is this 10th day of April, 
1936, 

ORDERED, ADJUDGED AND DECREED that the ap¬ 
plication for an injunction pendente lite be and it hereby 
is, denied; that the Motion to Dismiss the Bill of Complaint 
be and it hereby is, granted; that the Bill of Complaint be 
and it hereby is dismissed with costs. 

JESSE C ADKINS 

Justice 


Dated April-, 1936. 
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Exception of the plaintiff is hereby noted to the 

115 entry of the above decree and to each and ^very part 
thereof and to so much thereof as refuses hny of the 

relief herein prayed by the plaintiff, and the plaintiff, by 
its attorneys, in open court, petition for and n^te an ap¬ 
peal from the above decree to the United States Court of 
Appeals for the District of Columbia on this l(j)th day of 
April, 1936, which appeal is hereby granted a}nd noted; 
whereupon, the maximum undertaking for costs| is hereby 
fixed at One Hundred dollars ($100.00) with leave to de¬ 
posit the sum of Fifty dollars ($50.00) with the Clerk in lieu 
thereof. 

JESSE C ADfelNS 

Justice . 

116 Assignments of Error 

Filed April 11, 1936 

As grounds for the review of the decree of th^ Supreme 
Court of the District of Columbia the appellant respectfully 
shows to this Honorable Court that the court bplow erred 
as follows: 

1. In denying and dismissing the application of the appel¬ 
lant for an injunction pendente lite. 

2. In granting the motion of the appellee to dismiss the 
appellant’s bill of complaint. 

3. In holding that the statute involved, National Labor Re¬ 
lations Act approved July 5, 1935, affords the appellant an 
adequate remedy in which to determine the constitutional¬ 
ity of the Act. 

4. In holding that the appellant is not threatened with 

damages and irreparable injury cognizable in ja court of 
equity. i 

5. In not holding that the National Labor Relations Act 
is unconstitutional in all its provisions and thaf the reme¬ 
dial provisions of the Act are of no force and effect and do 
not afford the appellant an adequate remedy i|n which to 
determine the constitutionality of the Act. 

6. In refusing to hold that in the Act Congr^s has ex¬ 
ceeded its powers in attempting to regulate and destroy the 

freedom of contract between the appellant and its 

117 employees which would result in the deprivation of 
their liberty and property without due j process of 
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law in violation of the Fifth Amendment to the Constitu¬ 
tion. 

7. In refusing to hold that in the Act Congress has at¬ 
tempted to deny to the judiciary of the United States the 
right to pass on facts in controversy and has attempted to 
vest such fact finding power in an administrative agency in 
violation of Sections 1 and 2 of Article 3 of the Constitu¬ 
tion and in violation of the Fifth Amendment to the Con¬ 
stitution. 

8. In not holding that in the provisions of the said Act 
the Congress has attempted to regulate and control intra¬ 
state commerce and the incidents thereof in violation of Sec¬ 
tion 8 Article 1 of the Constitution. 

9. In not holding that in attempting to regulate and con¬ 
trol intra-state commerce the Congress has assumed powers 
reserved to the several states under the Ninth and Tenth 
Amendments to the Constitution. 

10. In not holding that the Act is unconstitutional for the 
reason that it purports to vest in an administrative agency 
authorized to determine facts in dispute between employers 
and employees, including the restoration to work of dis¬ 
charged employees and the awarding of unearned wages, 
amounts to a denial of the right to trial by jury in violation 
of the Seventh Amendment to the Constitution. 

11. In not holding that the Act is violative of the Tenth 
Amendment and the Constitution, in that it constitutes an 
invasion by the Congress of the fields of regulation reserved 
to the several states by the Amendment. 

12. In hot holding that the Act is violative of the Fifth 
Amendment to the Constitution, in that Congress has at¬ 
tempted to deprive the appellant without due process of 
law of the liberty guaranteed by that Amendment, in its 
provisions the Act is wholly arbitrary, capricious and un¬ 
equal, and it attempts to take private property for 

118 public use without just compensation. 

13. In refusing to hold that the Act violates the 
Fourth Amendment to the Constitution in that it permits 
and authorizes unreasonable searches and seizures and the 
papers and affects of the appellant. 

14. In not holding that the Act is violative of Article 3 
of the Constitution in that judicial power is attempted to 
be vested in the National Labor Relations Board and not 
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in the courts of the United States, and that ip the Act 
Congress has attempted to infringe on the constitutionality 
authority of the courts. 

15. In not holding that the said Act is violative of the 
Seventh Amendment of the Constitution in that no trial 
by jury is required or permitted by the Act. 

16. In not holding that the Act is violative of j the Ninth 
Amendment to the Constitution in that the Copgress has 
presumed and purported to assume jurisdiction and con¬ 
trol of certain rights retained by the states or by tlhe people. 

17. In refusing to hold that the Act is void because viola¬ 
tive of the Constitution of the United States in that the legis¬ 
lative power conferred on the Congress of the United States 
is therein unlawfully and illegally delegated to the National 
Labor Relations Board, an administrative agency. 

18. In not holding that the said National Labor Relations 
Act is illegal and void and unconstitutional in all t>f its pro¬ 
visions. 

19. In refusing to hold that the remedial provisions of the 
National Labor Relations Act are void and of no j effect and 
are not available to the appellant and that therefore the 
only remedy of the plaintiff is in a court of equity. 

20. In refusing to hold that unless appellant’s Application 
for the injunction is granted the appellant would suffer ir¬ 
reparable injury and damage. 

119 MERRITT LANE 


Raymond-Commerce Bldg., 
Newark, New Jersey, 

JOSEPH KAHRSf 
810 Broad Street, 

Newark, New Jersey, 

THEODORE B. BENSON 
1127 Munsey Building, 
Washington, D. p., 
Attorneys for Appellant . 


Service is acknowledged of a copy of the foregoing as¬ 
signments of error this 11th day of April, 1936. 


CHARLES FAH 


Attorney for Appellees. 
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Memorandum 


APRIL 13,1936 

$50 deposit on appeal by Benson. 

120 Praecipe for Record 

Filed April 11, 1936 

To the Clerk of the Supreme Court of 
the District of Columbia: 

You will please prepare, transmit and deliver to the Clerk 
of the United States Court of Appeals for the District of 
Columbia, copies duly certified as correct of the following 
documents and records in the above-entitled cause in con¬ 
nection with the appeal noted in open court on the 10th day 
of April, 1936: 

1. Bill of Complaint, together with exhibits. 

2. Rule to Show Cause. 

3. Order continuing Rule 

4. Notice of Special appearance and motion to quash on 
part of defendant Ralph A. Lind, Special appearance of 
Ralph A. Lind and motion to quash proceedings on part of 
defendant Ralph A. Lind. 

5. Notice of Motion to Dismiss and Motion to Dismiss. 

6. Order Continuing Rule. 

7. Retufn, together with annexed affidavits of Harry L. 
Lodish, Ralph A. Lind and Emerick B. Freed. 

8. Affidavit of Arnaud G. Heller. 

9. Supplemental affidavit of Arnaud G. Heller. 

10. Memorandum opinion of Justice Adkins. 

11. Order for leave to amend Bill of Complaint. 

12. Amendment to Bill of Complaint. 

121 13. Plaintiff’s proposed Findings of Fact. 

14. Findings of Fact and Conclusions of Law. 

15. Plaintiff’s exceptions to Findings of Fact and Conclu¬ 
sions of Law. 

16. Decree denying application for injunction pendente 
lite and granting motion to dismiss and dismissing Bill of 
Compaint. 

17. Notation of appeal, Order granting appeal and fixing 
cost. 
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18. Assignments of Error. 

19. This Praecipe. 

THEODORE B. BENSON 
1127 Munsey Building, 
Attorney for Appellant. 

Service of a copy of the foregoing praecipe is acknowl¬ 
edged this 11th day of April, 1936. 

CHARLES FAHY 
Attorney for Appellees. 

122 Supreme Court of the District of Columbi|a 

United States of America, 

District of Columbia, ss: 

I, FRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the District of Columbia, hereby certify the fore¬ 
going pages numbered from 1 to 121, both inclusive, to be a 
true and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 60593 in Equity, wherein Heller 
Brothers Company of Newcomerstown, a corporation, is 
complainant and Ralph A. Lind, Regional Director for the 
Eighth Region of National Labor Relations Board, J. 
Warren Madden, John M. Carmody and Edwin S. Smith, 
individually and as members of the National Labor Rela¬ 
tions Board, are Defendants, as the same remains upon the 
files and of record in said court. 

In testimony whereof, I hereunto subscribe my i|ame and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of April, 1936. 

FRANK E. CUNNINGHAM, 

I Clerk, 

By CHAS B COFLIN 

Ass f t Clerk. 

[Seal Supreme Court of the District of Columbia.] 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6696. Heller Brothers Company of Newcomer stown, a 
corporation, Appellant, vs. Ralph A. Lind, Regional Direc¬ 
tor for the Eighth Region of National Labor Relations 
Board et al. United States Court of Appeals for j the Dis¬ 
trict of Columbia. Filed Apr. 16, 1936. Moncur^ Burke, 
Clerk. 
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United States Court of Appeals for the 
District of Columbia ! 


1 

Supreme Court of the District of Columbi^. 
Equity No. 60611. 


A. C. Lawrence Leather Company, a body corporate, 

Plaintiff , 

vs. 

J. Warren Madden, John W. Carmody, Edwin S| Smith, 
constituting the National Labor Relations Board, and 
individually, Defendants. 

United States of America, 

District of Columbia , ss: 


BE IT REMEMBERED, That in the Supreme Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following pages were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit:— 


1 In the Supreme Court of the District of Coluihbia. 

Holding an Equity Court. 

Equity No. 60,611. 

A. C. Lawrence Leather Company, a body corporate, 10 
Sawyer Street, Peabody, Massachusetts, Plaintiff , 

vs. 

J. Warren Madden, John W. Carmody, Edwin S.j Smith, 
constituting the National Labor Relations Bo^rd, and 
individually, Defendants. 

Bill of Complaint for Injunction. 

Now comes A. C. Lawrence Leather Company and re¬ 
spectfully represents: 

1. It is a corporation duly organized under the laws of 
the State of Maine for the purpose, among others, of tan¬ 
ning, treating and processing hides and manufacturing and 
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selling leathers. It is a citizen of the State of Maine, and 
has its principal place of business in Peabody, in the Com¬ 
monwealth of Massachusetts, and brings this bill of com¬ 
plaint in its own right. 

2. The defendants J. Warren Madden, John W. Carmody 
and Edwin S. Smith are inhabitants of the District of Co¬ 
lumbia, and are the members of and constitute the National 
Labor Relations Board created by the provisions of Section 

3 of an Act of Congress, 49 Stat. C. 373, approved July 5, 
1935, known as the National Labor Relations Act, and as 
such have charge of the enforcement of said Act, and are 
sued in such capacity and individually. 

3. Plaintiff avers that prior to the passage of the 
2 National Labor Relations Act, and ever since then, 
it has been and is now engaged exclusively in the 
local and intra-state business of preparing, processing, tan¬ 
ning and manufacturing leathers from hides and skins; 
that it has a plant located at Peabody, Massachusetts, where 
it is engaged exclusively as aforesaid, in the local and intra¬ 
state business of preparing, processing, tanning and manu¬ 
facturing leathers from hides and skins; and has been so 
organized and engaged for more than twenty years; that 
in addition to said manufacturing plant at Peabody it has 
other plants, employing labor, at other points in the United 
States; that it is not now and at no time has been engaged 
in commerce between the several states or foreign coun¬ 
tries, nor is it engaged in any business which directly affects 
interstate or foreign commerce. Its plant is constructed 
and equipped to enable it to receive hides, skins and tan¬ 
ning materials for the purpose of processing, converting 
and tanning said hides and skins into leather and other 
similar products; that in conducting its said business as 
above set forth, it purchases hides, skins, and tanning ma¬ 
terials, some of which are purchased within the Common¬ 
wealth of Massachusetts and some without; that all of the 
purchases of said hides, skins and tanning materials that 
are made outside of the Commonwealth of Massachusetts 
are completed in the state in wdiich such purchasers are 
made; that as to the hides, skins and tanning materials pro¬ 
duced and originating outside of the Commonwealth of 
Massachusetts, the movement thereof in interstate com¬ 
merce terminates upon delivery thereof to the plaintiff 
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at its plant in the said Peabody; that the transportation 
of said hides, skins and tanning materials is not carjried on 
by the plaintiff, but such transportation service |is per¬ 
formed by carriers engaged in the business of transpor¬ 
tation. 

The plaintiff, at its plant, produces and manufac- 
3 tures leathers in many forms and their by-products; 

that the production of leathers from hides and skins, 
as aforesaid, requires from two to four months and is 
brought about by many separate skilled manufacturing 
operations, all of which require skillful handling by em¬ 
ployees trained and educated for that purpose, and in¬ 
volves unique processes and methods not in common use 
among tanners generally. After the leathers and by-prod¬ 
ucts are manufactured as aforesaid, they are sold or of¬ 
fered for sale as buyers are obtained therefor, and aire sold 
to purchasers within and without the Commonwealth of 
Massachusetts; that when the said purchasers reside out¬ 
side of the Commonwealth of Massachusetts, the transac¬ 
tion is wholly completed within the Commonwealth of Mas¬ 
sachusetts, and the said leathers and by-products are de¬ 
livered by the plaintiff to carriers for transportation to 
destination. The plaintiff itself is not engaged in the busi¬ 
ness of transportation and its business is purely ^ocal in 
character. 

4. In the conduct of its business at said Peabody, plain¬ 
tiff has a large number of employees, to-wit, about l;wenty- 
three hundred (2300), who are assigned respectively to the 
performance of various duties necessary to be performed 
to carry on the tanning, processing, and manufacturing 
business of plaintiff. 

Since 1922 there has been organized and existing among 
the employees of the plaintiff an organization knowrf as the 
Employees Representation Plan, under which tjie em¬ 
ployees elect their own representatives to meet and con¬ 
fer with representatives of plaintiff for the purpose of 
negotiating and bargaining with plaintiff with respect to 
hours, wages and working conditions. 

That under this plan the relations between the plaintiff 
and its employees have been peaceful and harmonious for 
many years. 
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5. Notwithstanding the existence of the harmoni- 

4 ous and peaceful relations between the plaintiff and 
its employees which have existed for many years and 

do now exist, and notwithstanding that the results of the 
operation of the Employees Representation Plan are satis¬ 
factory to the employees, as well as to the plaintiff, the 
defendants, purporting to act under the authority of the 
National Labor Relations Act, filed a complaint against 
this plaiiitiff, a copy of which is hereto annexed, marked 
Exhibit “A” and is prayed to be taken and read as a part 
hereof. 

6. That for the purpose of enforcing said Act, the de¬ 
fendants on January 10, 1936, caused to be served upon 
the plaintiff the above mentioned complaint; that under the 
provisions of the National Labor Relations Act, Section 10, 
subsection (b) and the rules and regulations promulgated 
by the defendants acting as the National Labor Relations 
Board, the plaintiff must answer a complaint within five 
days of the service upon it of the complaint, specifically 
admitting or denying the allegations contained therein. 
That the hearing on said complaint was originally set for 
January 27, 1936, and thereafter was continued until Feb¬ 
ruary 4,1936, and thereafter was continued until February 
11,1936, in accordance with notices attached hereto, marked 
Exhibits “B” and “C” respectively, and prayed to be 
read and taken as a part hereof, at which adjourned hear¬ 
ing under the provisions of the Act, the defendants threaten 
by subpoena to compel the attendance of the plaintiff’s of¬ 
ficers, agents and employees and the production of the pri¬ 
vate books, records and documents of the plaintiff, and to 
examine and compel the public disclosure of their contents 
and thereby invade the rights of the plaintiff and disrupt 
and interfere with the business of the plaintiff and its re¬ 
lations with its employees; that if the plaintiff, its agents 
or employees should seek to resist, prevent, impede 

5 or interfere with the defendants or their represen¬ 
tatives in the enforcement of said Act, or should at¬ 
tempt to refuse to produce plaintiff’s books, records and 
documents, or prevent the public disclosure of their con¬ 
tents, then the plaintiff upon the enforcement of said Act 
as to it in accordance with its terms would be subject by 
said Act to a fine of $5,000 or imprisonment for one year, 
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or both, and such penalties are prohibitive, arbitrary and 
unreasonable; that plaintiff has at ail times a lar^e quan¬ 
tity of valuable hides which are in the gradual process of 
manufacture; that such process requires constant and 
skilled attention from its inception to its ultimate com¬ 
pletion; that it is necessary for this process to proceed in 
an orderly and certain fashion, or else the plaintiff will 
suffer irreparable damage to such goods as are th^n in the 
process of manufacture. That such a hearing wbuld un¬ 
justly bring to the plaintiff much unfavorable publicity; 
that such publicity would greatly impair and disrupt the 
friendly relationship which exists between the plaintiff and 
its employees; that such a hearing would arouse appre¬ 
hension among plaintiff’s customers as to its apility to 
keep its contracts and commitments; that certain! of said 
contracts are referred to in the affidavit of Arthur J. Green, 
attached hereto, marked Exhibit “ D ”, which affidavit plain¬ 
tiff hereby affirms and prays to have read and taken as a 
part hereof; that by reason of such apprehension certain 
of plaintiff’s regular customers would be deterred from 
offering new business to the plaintiff, and the [plaintiff 
would suffer an immediate and irreparable loss of income 
as a result thereof; that the plaintiff cannot resist or defend 
against said charges contained in said complaint at said 
hearing or at other hearings which may be had in Wash¬ 
ington, D. C. and elsewhere under the provisions of 
6 said Act, except at great cost and expense, all of 
which is irrecoverable under Section 21 of the Rules 
and Regulations of the National Labor Relation^ Board 
which provides that witness fees and mileage charges shall 
be paid by the party at whose instance the witnesses ap¬ 
pear without provision for recoupment or reimbursement, 
and regardless of the outcome of the proceedings; that to 
defend said charges it would be necessary for the plaintiff 
to produce as witnesses a great many persons, paying them 
their witness fees and their mileage charges from Peabody, 
Massachusetts, to Boston, Massachusetts, or to suc}h place, 
including Washington, D. C., as may be designate^ by the 
Board, at large and prohibitive expense. That it 4ould be 
necessary for the plaintiff to retain counsel for its defense 
and appear at said hearing over a period of many days, 
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and thereafter at Washington, D. C., or such places as the 
Board may designate, before the National Labor Relations 
Board, all of which expense would be irrecoverable and 
would constitute an irreparable loss. That the witnesses 
necessarily to be produced would include a great number 
of the employees of the plaintiff from its said plant with 
the result that said hearing would, during its continuance 
for many days, disrupt, impede, interfere with, interrupt 
and cause a cessation of the plaintiff’s business, which 
would result in great and irreparable loss to the plaintiff; 
that the defendants threaten to cause one or more investi¬ 
gators to intrude into the plaintiff’s said plant asserting 
the right to examine the plaintiff’s books and records and 
interview plaintiff’s employees and otherwise interfere with 
the discharge of plaintiff’s business and in its relations 
with its employees. That under the threat of penal- 
7 ties and punishment said representatives, agents or 
employees will be compelled to testify and publicly 
disclose the confidential information pertaining to the plain¬ 
tiff’s business winch they have gained during their repre¬ 
sentation or employment by the plaintiff, and winch plain¬ 
tiff is entitled to have preserved as confidential, and with 
the result that the plaintiff will suffer irreparable loss and 
will be put to great and irreparable cost and expense, and 
the business of the plaintiff disrupted, impeded, interfered 
with and interrupted by the hearings provided under said 
Act; that unless the relief prayed for is granted by this 
court the plaintiff, by reason of the penalties and punish¬ 
ment aforesaid, will be compelled to submit to the enforce¬ 
ment of the Act, for by resisting its enforcement, it will 
be forced to risk said punishment and penalty. 

That the pendency of said complaint and the continuance 
of said proceedings against the plaintiff will result in the 
harassment of the plaintiff, and will be an interference 
with the harmonious relations between the plaintiff and 
its said employees, and will impair the good will of the 
plaintiff’s business. That the plaintiff is entitled by pri¬ 
vate negotiations without interference from the defendants 
or others to achieve and maintain the good will of its em¬ 
ployees, their cooperation and harmonious relations with 
them, together with the good will of the public in general 
so long as it exercises its legal and Constitutional rights. 
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That the plaintiff is now and at all times has b4en in the 
exercise of its legal and Constitutional rights in its 

8 negotiations with its said employees, but the pro¬ 
ceedings under the aforesaid complaint charging 

that the plaintiff has violated a law of the United States 
on account of which action has been commenced by a pur¬ 
ported tribunal of the United States will prevent the plain¬ 
tiff from maintaining harmonious relations with its em¬ 
ployees and will injure and destroy the good will of the 
plaintiff with the general public which it has built up in the 
legal advancement of its business to a value of m^ny thou¬ 
sands of dollars. 

7. Plaintiff is not only faced wuth the imminent necessity 
of incurring irrecoverable expense for the purpose of meet¬ 
ing and refuting the charges made in the complaint now 
filed, but is in danger of repeated filing of charges and is¬ 
suing of complaints and the repeated annoyance and inter¬ 
ference with the conduct of its business by the j said de¬ 
fendants, purporting to act under the authority of the 
aforesaid National Labor Relations Act. 

8. That the National Labor Relations Act is unconstitu¬ 
tional and void for the following reasons: 

(a) That said Act purports to control, regulate and im¬ 
pair or destroy freedom of contract both as to Employer 
and as to employee, and to prevent employers from con¬ 
tracting individually with employees, constituting an arbi¬ 
trary interference with the liberty of contract, resulting in 
deprivation of liberty and property without due process of 
law. 

(b) That said Act is in excess of the powers of Congress 
under Section 8 of Article I of the Constitution of the 
United States in that it purports to apply to, regulate and 
control intrastate commerce and the incidents thereof. 

(c) That said Act is in excess of the powers of Congress 
in that the power and authority sought to be exercised by 

the Congress therein, in regulating the incidents of 

9 intrastate commerce, are powers reserve^ to the 
states under the Ninth and Tenth Amendments to 

the Constitution of the United States. 

(d) That said Act, in purporting to vest in an admin¬ 
istrative agency the right of determining disputes between 
employers and employees, amounts to a denial of :he right 
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of trial by jury in violation of the Seventh Amendment to 
the Constitution of the United States. 

(e) That said Act purports to deny to the judicial power 
of the United States the right to pass upon facts in con¬ 
troversies arising thereunder, and vests such fact finding 
power exclusively in an administrative agency, with the 
result that courts of the United States thereunder are de¬ 
nied the constitutional rights of determining issues aris¬ 
ing under the Constitution upon their own records and the 
facts elicited before them; and as a result said Act is in 
violation of Sections 1 and 2 of Article III of the Consti¬ 
tution of the United States, providing that the judicial 
power of the United States shall be vested in the courts 
thereof, and shall extend to all cases arising under the 
Constitution of the United States, and further is in viola¬ 
tion of the Fifth Amendment to the Constitution of the 
United States as amounting to the deprivation of liberty 
and property without due process of law. 

(f) That said Act is unconstitutional in that it consti¬ 
tutes an unlawful delegation of legislative power to an 
administrative agency. 

9. That the plaintiff has no adequate remedy at law or 
under the terms of the Act even if the plaintiff could invoke 
the procedure specified by said Act for the reasons herein¬ 
before stated and because 

(a) Said Act being entirely void and unconstitu- 
10 • tional any and all remedies therein provided are 
equally void and unconstitutional and the plaintiff 
cannot be compelled to invoke a void Act or any part 
thereof. 

(b) The purported remedy under said Act is circuitous 
and not as certain and complete or efficient as the remedy 
in equity. 

(c) The injury, loss and damage to the plaintiff here¬ 
inbefore alleged would be irremediable under said Act. 

(d) The purported remedy under said Act does not grant 
to the plaintiff a judicial hearing before a court of the 
United States on its constitutional rights with a determin¬ 
ation by that court upon its own record and the facts elic¬ 
ited before it of such constitutional rights and such pur¬ 
ported remedy therefore being invalid and unconstitutional 
as hereinbefore alleged in that it violates the Fifth Amend- 
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ment to the Constitution of the United States and Sections 

I and 2 of Article III of the Constitution of the United 
States; that by reason of the premises, plaintiff thus has 
no adequate remedy at law and is threatened with irrepa¬ 
rable loss and damage, equity should take jurisdiction to the 
end that the constitutional rights of the plaintiff should be 
promptly, certainly and efficiently determined without in¬ 
jury, loss or damage and free from the coercion and in¬ 
timidation of excessive, arbitrary and unreasonable threat¬ 
ened penalties and punishment; and that, since the com¬ 
plaint aforesaid purports to be immediately answerable, 
the defendants should be forthwith restrained from further 
prosecution of the proceedings aforesaid and from at¬ 
tempted enforcement of said Act against this plaintiff pend¬ 
ing the hearing and determination of the issues herein. 

10. That plaintiff is advised by counsel and therefore 
avers that it is entitled under the facts set forth in this bill 

of complaint to have this Honorable Court declare 

II the rights of the parties pursuant to the provisions 
of the Act of June 14, 1934, (Jud. Code, S ec. 274 d; 

Title 28, Sec. 404, U.S.C.) as to whether the National La¬ 
bor Relations Act be contrarv to and in contravention of 

•/ 

the Constitution of the United States, and particularly the 
provisions thereof hereinbefore more fully set fbrth. 

11. Plaintiff has no plain, adequate and complete remedy 
at law. 

WHEREFORE, the plaintiff prays: 

1. That process may issue out of this Honorable Court 
directed unto the defendants J. Warren Madden^ John W. 
Carmody and Edwin S. Smith, and each of them^ individu¬ 
ally and as members of the National Labor Relations Board, 
requiring them to answer the exigencies of this bill of com¬ 
plaint. 

2. That a restraining order be granted without notice 
restraining the defendants, and each of them, pending 
hearing upon application for preliminary injunction, from 
(a) further prosecution of a complaint against the plain¬ 
tiff aforesaid; (b) further enforcement or attempted en¬ 
forcement of the said National Labor Relations ^j.ct against 
the plaintiff in connection with the manufacturing opera¬ 
tions of the plaintiff at its said plant at Peabody, Massa- 
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chusetts; (c) examining or attemptingto examine the books, 
records and documents of the plaintiff relating to the said 
manufacturing operations; (d) compelling or attempting 
to compel the production of the books, records and docu¬ 
ments of the plaintiff relating to the said manufacturing 
operations; and (e) interfering or attempting to interfere 
with the conduct of the plaintiff’s business and the rela¬ 
tions between the plaintiff and its employees. 

3. That a rule may issue out of this Honorable 
12 Court, directed unto the defendants and each of 
them, requiring said defendants to appear in this 
court on a day therein to be named and show cause, if any 
they have, why they should not be enjoined, pending the 
final hearing of this cause, from (a) further prosecution 
of a complaint against the plaintiff as aforesaid; (b) fur¬ 
ther enforcement or attempted enforcement of the National 
Labor Relations Act against the plaintiff in connection 
with the manufacturing operations of the plaintiff at its 
said plant at Peabody, Massachusetts; (c.) examining or 
attempting to examine the books, records and documents 
of the plaintiff relating to the said manufacturing opera¬ 
tions; (d) compelling or attempting to compel the produc¬ 
tion of the books, records and documents of the plaintiff 
relating to the said manufacturing operations; and (e) in¬ 
terfering or attempting to interfere with the conduct of 
the plaintiff’s business and the relations between the plain¬ 
tiff and its employees. 

4. That upon the hearing of said rule this court may 
enter an order enjoining said defendants, and each of them, 
until the final hearing of this cause from (a) further prose¬ 
cution of a complaint against the plaintiff as aforesaid; 
(b) further enforcement or attempted enforcement of the 
National Labor Relations Act against the plaintiff in con¬ 
nection with the manufacturing operations of the plaintiff 
at its said plant at Peabody, Massachusetts; (c.) examining 
or attempting to examine the books, records and documents 
of the plaintiff relating to the said manufacturing opera¬ 
tions; (d) compelling or attempting to compel the produc¬ 
tion of the books, records and documents of the plaintiff 
relating to the said manufacturing operations; and (e) in¬ 
terfering or attempting to interfere with the conduct of 
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the plaintiff’s business and the relations between 
13 the plaintiff and its employees. 

5. That upon final hearing of the causp this Court 
may enter an order permanently enjoining said defendants 
from (a) further prosecution of a complaint pgainst the 
plaintiff as aforesaid; (b) further enforcement or at¬ 
tempted enforcement of the National Labor Relations Act 
against the plaintiff in connection with the manufacturing 
operations of the plaintiff at its said plant at Peabody, 
Massachusetts; (b) examining or attempting to examine 
the books, records and documents of the plaintiff relating 
to the said manufacturing operations; (d) compelling or 
attempting to compel the production of the books, records 
and documents of the plaintiff relating to the said manufac¬ 
turing operations; and (e) interfering or attempting to 
interfere with the conduct of the plaintiff’s business and 
the relations between the plaintiff and its employees. 

6. That upon final hearing of this cause this Court may 
declare the rights of the parties under the Act of Congress, 
approved July 5, 1935, known as the 4 4 National Labor Re¬ 
lations Act”, all pursuant to the provisions of! an Act of 
Congress approved June 14, 1934, (Jud. Code ^74 d, Title 
28, Sec. 400, U. S. C.) and decree and declare! that said 
National Labor Relations Act is unconstitutional and void 
upon the grounds and for the reasons set forth in the bill 
of complaint. 

7. That plaintiff may have such other, further pr alterna¬ 
tive relief as to the Court may seem meet and proper in 
the premises. 

A. C. LAWRENCE LEATHER COMPANY 
By ALBERT F. HUNT 

President 

BRICKLEY, SEARS & COLE, 

1 Federal Street, 

Boston, Mass. 

By B. A. BRICKLEY 

DOUGLAS, OBEAR, MORGAN & CAMPBELIf 
Southern Building 
By HUGH H. OBEAR 

Attorneys for Plaintiff 
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14 District of Columbia, ss: 

Albert F. Hunt, being first duly sworn, on oath deposes 
and says that he is the President of A. C. Lawrence Leather 
Company, a corporation duly organized under the laws of 
the State of Maine, plaintiff in the above cause, and that 
he has been duly authorized by said A. C. Lawrence Leather 
Company to make this affidavit for and in its behalf; that 
he has read the foregoing and above bill and knows the 
contents thereof, and that the facts therein set out are true, 
except as to such facts as are therein stated on information 
and belief and that as to those facts so stated to be upon 
information and belief, he believes them to be true. 

ALBERT F. HUNT 

Subscribed and sworn to before me this 3rd day of Feb¬ 
ruary, 1936. 

GERTRUDE ELLIS 

(Notarial Seal) Notary Public, D. C . 

15 Exhibit “A” 

United States of America 
Before the National Labor Relations Board 

First Region 
Case No. I-C-5 
In the Matter of 

A. C. Lawrence Leather Company, a Corporation 

and 

i _ 

Erford Mahoney and Edmond Perry 
i Complaint 

Filed February 4, 1936. 

It having been charged by Erford Mahoney, 126 Lynn- 
field Street, Peabody, Massachusetts, and Edmond Perry, 
20 Aborn Street, Peabody, Massachusetts, that the A. C. 
Lawrence Leather Company, hereinafter called the re¬ 
spondent, has engaged in and is now engaging in certain 
unfair labor practices affecting commerce as set forth and 
defined in the National Labor Relations Act, approved July 
5, 1935, the National Labor Relations Board, by the Re¬ 
gional Director for the First Region, as agent of the Na¬ 
tional Labor Relations Board, designated by the National 
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Series 1 
(Section 1, 


Labor Relations Board Rules and Regulations 
(General Rules and Regulations), Article IV, 
hereby alleges the following: 

1. The respondent, A. C. Lawrence Leather Company, is 
and has been since May 5, 1897, a corporation 
under and existing by virtue of the laws of thb State of 
Maine, having its principal office and place of business in 
Peabody, (hereinafter called the Peabody Plant), in the 
County of Essex and Commonwealth of Massachusetts, and 
is thereat engaged and has been continuously engaged since 
the date of its incorporation, in the processing a^td tanning 
of hides. 

2. The respondent, in the course and conduct of its 
16 business at the Peabody Plant, as aforesaid, causes 
and has continuously caused a large part of the hides 
which it processes and tans at said Peabody Plant, to be 
purchased and transported in interstate comirjerce from 
and through states of the United States othe]j* than the 
Commonwealth of Massachusetts, to the Peabody Plant in 
the Commonwealth of Massachusetts, and causes and has 
continuously caused a large part of the hides pro 
tanned thereat to be sold and transported in 
commerce, to, into and through states of the United States 
other than the Commonwealth of Massachusetts, all of the 
aforesaid constituting a continuous flow of commerce among 
the several states. 

3. The respondent, by its officers, agents and Employees, 
while operating as described above, since July 5, J.935, down 
to and including the date of the filing of this complaint, has 
dominated and interfered with the administration of a la¬ 
bor organization of its employees known as the A. C. Law¬ 
rence Leather Company Assembly Plan and has contributed 
financial and other support thereto and did thereby engage 
in and is thereby engaging in unfair labor practices within 
the meaning of Section 8, sub-divisions (1) 4 n d (2) of 
said Act. 

4. The aforesaid labor practices have occurred and are 
occurring in commerce among the several states, 
basis of experience in the aforesaid Peabody 
others in the same and other industries, burden and ob¬ 
struct such commerce and the free flow thereof, and have 


bessed and 
interstate 


and on the 
Plant, and 
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14 District of Columbia, s$: 

Albert F. Hunt, being first duly sworn, on oath deposes 
and says that he is the President of A. C. Lawrence Leather 
Company, a corporation duly organized under the laws of 
the State of Maine, plaintiff in the above cause, and that 
he has been duly authorized by said A. C. Lawrence Leather 
Company to make this affidavit for and in its behalf; that 
he has read the foregoing and above bill and knows the 
contents thereof, and that the facts therein set out are true, 
except as to such facts as are therein stated on information 
and belief and that as to those facts so stated to be upon 
information and belief, he believes them to be true. 

ALBERT F. HUNT 

Subscribed and sworn to before me this 3rd day of Feb¬ 
ruary, 1936. 

GERTRUDE ELLIS 

(Notarial Seal) Notary Public, D. C. 

15 Exhibit “A” 

United States of America 
Before the National Labor Relations Board 

First Region 
Case No. I-C-5 
In the Matter of 

A. C. Lawrence Leather Company, a Corporation 

and 

Erford Mahoney and Edmond Perry 

Complaint 

Filed February 4, 1936. 

j 

It having been charged by Erford Mahoney, 126 Lynn- 
field Street, Peabody, Massachusetts, and Edmond Perry, 
20 Aborn Street, Peabody, Massachusetts, that the A. C. 
Lawrence Leather Company, hereinafter called the re¬ 
spondent, has engaged in and is now engaging in certain 
unfair labor practices affecting commerce as set forth and 
defined in the National Labor Relations Act, approved July 
5, 1935, the National Labor Relations Board, by the Re¬ 
gional Director for the First Region, as agent of the Na¬ 
tional Labor Relations Board, designated by the National 
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Labor Relations Board Rules and Regulations, Series 1 
(General Rules and Regulations), Article IV, Section 1, 
hereby alleges the following: 

1. The respondent, A. C. Lawrence Leather Company, is 
and has been since May 5, 1897, a corporation | organized 
under and existing by virtue of the laws of th£ State of 
Maine, having its principal office and place of business in 
Peabody, (hereinafter called the Peabody Plait), in the 
County of Essex and Commonwealth of Massachusetts, and 
is thereat engaged and has been continuously engaged since 
the date of its incorporation, in the processing and tanning 
of hides. 

2. The respondent, in the course and conduct of its 
16 business at the Peabody Plant, as aforesaid, causes 
and has continuously caused a large part of the hides 
which it processes and tans at said Peabody Plant, to be 
purchased and transported in interstate comnierce from 
and through states of the United States other than the 
Commonwealth of Massachusetts, to the Peabody Plant in 
the Commonwealth of Massachusetts, and causes and has 
continuously caused a large part of the hides processed and 
tanned thereat to be sold and transported in interstate 
commerce, to, into and through states of the United States 
other than the Commonwealth of Massachusetts^ all of the 
aforesaid constituting a continuous flow of commerce among 
the several states. 

3. The respondent, by its officers, agents and pmployees, 
while operating as described above, since July 5, jl935, down 
to and including the date of the filing of this complaint, has 
dominated and interfered with the administration of a la¬ 
bor organization of its employees known as the A. C. Law¬ 
rence Leather Company Assembly Plan and has contributed 
financial and other support thereto and did thereby engage 
in and is thereby engaging in unfair labor practices within 
the meaning of Section 8, sub-divisions (1) and (2) of 
said Act. 

4. The aforesaid labor practices have occurred and are 
occurring in commerce among the several states,land on the 
basis of experience in the aforesaid Peabody 'Plant, and 
others in the same and other industries, burden and ob¬ 
struct such commerce and the free flow thereof, and have 
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led and tend to lead to labor disputes, burdening and ob¬ 
structing such commerce and the free flow thereof. 

5. The aforesaid acts of the respondent enumerated in 
paragraphs 3 and 4 above, constitute unfair labor prac¬ 
tices affecting commerce within the meaning of Section 7, 
subdivisions (1) and (2), and Section 2, subdivisions 
17 (6) and (7) of said Act. 

WHEREFORE the National Labor Relations 
Board on the 9th day of January, 1936, issues its complaint 
against the A. G. Lawrence Leather Company, respondent 
herein. 

Notice of Rearing 

PLEASE TAKE NOTICE that on the 27th day of Janu¬ 
ary, 1936, at 10 o ’clock in the forenoon, in Room 1309, Post 
Office Building, Boston, Massachusetts, a hearing will be 
conducted before the National Labor Relations Board, by a 
Trial Examiner to be designated in accordance with said 
Rules and Regulations, Series 1, Article IV, and Article 
II, Section 22, on the allegations set forth in the complaint 
attached hereto, at which time and place you will have the 
right to appear, in person or otherwise, and give testimony. 

You are further notified that you have the right to file 
with the Regional Director for the First Region, acting in 
this matter as the agent of the National Labor Relations 
Board, an answer to the complaint attached hereto, within 
five (5) days after the service of said complaint. 

Enclosed herewith for your information is a copy of 
Rules and Regulations, Series 1, made and published by 
the National Labor Relations Board pursuant to authority 
granted in the National Labor Relations Act. Your atten¬ 
tion is particularly directed to Article II of said Rules and 
Regulations. 

IN WITNESS WHEREOF the National Labor Rela¬ 
tions Board has caused this, its complaint and notice of 
hearing, to be signed by the Regional Director for the First 
Region on the 9th day of January, 1936. 

P. A. DONOGHUE (signed) 
Regional Director for 

the First Region 
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United States of America 
Before the National Labor Relations Boar 

First Region 
Case No. I-C-5 
In the matter of 

A. C. Lawrence Leather Company 

and 

Erford Mahoney and Edmond Perry 
Notice of Continued Hearing 
Filed February 4, 1936. 

PLEASE TAKE NOTICE that the hearing in the above 
entitled matter previously scheduled for the 27th day of 
January, 1936 at 10 o’clock in the forenoon in Ropm 1309, 
Post Office Building, Boston, Massachusetts, is cbntinued 
to and will be held on the 4th day of February 19f36, at 10 
o’clock in the forenoon in Room 1309 Post Office Building, 
Boston, Massachusetts, before the National Labor Rela¬ 
tions Board, by a Trial Examiner to be designated, by it in 
accordance with its Rules and Regulations, Series I, Arti¬ 
cle IV, and Article II, Section 22, on the allegations set 
forth in the complaint herein, at which time and palace you 
will have the right to appear, in person or otherwise, and 
give testimony. 

IN WITNESS WHEREOF, the National Labdr Board 
has caused this its notice of continued hearing, to be signed 
by the Regional Attorney for the First Region on the 22nd 
day of January 1936. 

RALPH A. CAHOUETT 

Regional Attorney 

for the First Region 
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United States of America 
Before the National Labor Relations Board 

First Region 
Case No. I-C-5 
In the matter of 

A. C. Lawrence Leather Company 

and 

Erford Mahoney and Edmond Perry 
Notice of Postponement of Hearing 
Filed February 4, 1936 

PLEASE TAKE NOTICE THAT THE HEARING IN 
THE above entitled matter previously scheduled for the 
4th day of February 1936, at 10 o ’clock in the forenoon in 
Room 1309, Post Office Building, Boston, Massachusetts is 
postponed to and will be held on the 11th day of February, 
1936, at 10 o’clock in the forenoon in Room 1309, Post Office 
Building, Boston, Massachusetts, before the National La¬ 
bor Relations Board, by a Trial Examiner to be designated 
by it in accordance with its Rules and Regulations, Series 
1, Article IV, and Article II, Section 22, on the allegations 
set forth in the complaint herein, at which time and place 
you will have the right to appear, in person or otherwise, 
and give testimony. 

IN WITNESS WHEREOF, the National Labor Rela¬ 
tions Board has caused this, its notice of postponement of 
hearing, to be signed by the Acting Regional Director for 
the First Region on the 31st day of January, 1936. 

A. HOWARD MYERS 

Acting Regional Director 
for the First Region 

20 Exhibit “D” 

Affidavit 

Filed February 4, 1936. 

Arthur J. Green, of Marblehead, County of Essex, and 
Commonwealth of Massachusetts, being duly sworn, on 
oath deposes and says: 
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1. He is Vice President, Director and General | Superin¬ 
tendent of the A. C. Lawrence Leather Company, i a Maine 
corporation, duly organized and existing according to law, 
and having an usual place of business in Peabod>|, County 
of Essex, Commonwealth of Massachusetts. 

2. On January 10, 1936, the Regional Director of the Na¬ 
tional Labor Relations Board for the First Region, which 
includes Peabody, Massachusetts, issued a complaint which 
was served on the A. C. Lawrence Leather Company, which 
complaint alleged that the Company has violated and is 
violating the National Labor Relations Act. That said 
hearing was originally set for January 27, 1936, but has 
now been continued to February 11, 1936. 

3. The A. C. Lawrence Leather Company will be irre¬ 
parably damaged if the National Labor Relations Board 
continues to prosecute said complaint and holds a hearing 
thereon. 

4. Under the provisions of the National Labor Relations 
Act, 49 Stat. C. 372, approved July 5, 1935, the [National 
Laboe Relations Board is given the power to subpbena wit¬ 
nesses and the books and records of the A. C. Lawrence 
Leather Company. That the books and records of the Com¬ 
pany are of great value, containing confidential informa¬ 
tion, the public disclosure of which would severely damage 
the business of said company. 

5. The National Labor Relations Board under the pro¬ 
visions of said Act, is given power to subpoena fitnesses 

and the Act further provides that any one Resisting, 
21 preventing, impeding or interfering with the Na¬ 
tional Labor Relations Board is subject io heavy 


criminal penalties. That the exercise of its power to sub¬ 
poena witnesses from among the officers, agents and em¬ 
ployees of the A. C. Lawrence Leather Company^ and the 
fear of criminal penalties will force the officers, agents and 
employees of the Company to publicly disclose the confi¬ 
dential information which they have acquired during their 
employment with the Company. This information is of 
great value to the Company, and if disclosed, will be de¬ 
stroyed, resulting in irreparable injury to the Company. 

6. During a period of many years, the A. C. Lawrence 


Leather Company has maintained harmonious 


relations 
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with its employees, which relationship has been successfully 
maintained until the present time. That harmonious rela¬ 
tions with its employees are an invaluable asset, and neces¬ 
sary to the Company because it assures continuous opera¬ 
tion of the Company’s plant. That as a result of the har¬ 
monious relations with its employees, the Company has ac¬ 
quired a reputation in the business for uninterrupted oper¬ 
ation and completion of its customers’ orders without de¬ 
lays arising from labor disputes. This reputation is a valu¬ 
able asset of the Company and has increased its good will 
value, particularly in the leather trade where labor disputes 
and the resulting interruption of production and delay in 
completion of orders is not uncommon. This asset will be 
completely lost if this reputation is affected. 

7. The A. C. Lawrence Leather Company has acquired 
an enviable reputation with the public in general for fair 
treatment of its employees. That the publicity attendant 
upon the issuance of the complaint by an agency of the 
United States Government purporting to enforce a Federal 

Law has greatly and irreparably damaged the repu- 
22 tation of the Company in its community, and in the 

opinion of the public generally. That the good repu¬ 
tation of the Company will be further injured by a public 
hearing on the complaint and the attendant publicity. The 
Company cannot resist the action of the National Labor Re¬ 
lations Board without injury to the Company’s good re¬ 
pute. Resistance to the acts of the National Labor Rela¬ 
tions Board may result in criminal charges against the 
Company, its agents, officers and employees, with all the 
attendant adverse publicity and the taint of criminality, and 
whether the Company submits to the hearing on the above 
complaint or attempts to resist the acts of the National 
Labor Relations Board or its agents, the enviable reputa¬ 
tion of the Company for fair treatment of its employees will 
be ruined. This will be an irreparable loss to the Company. 

8. The prosecution of this or other complaints against 
the A. C. Lawrence Leather Company, and the summoning 
of witnesses from among the officers, agents and employees 
of the Company, will disrupt the operation of its business, 
affect the efficiency of the personnel, and result in great 
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expense for witness fees, travel and counsel fees. That in 
order to properly defend against the complaint, counsel 
must be engaged. That further hearings in Washington, 
D. C. may be required by the National Labor Relations 
Board with resulting additional expense. That the cost 
of defending against the complaint can never be recovered, 
and will be an irreparable loss. 

9. The A. C. Lawrence Leather Company is a party to 
various contracts made in 1930 and now in existence, and 
to be continued in existence for a considerable period here¬ 
after. That the disruption of its business will result in its 
inability to comply with the terms of said contracts, with 
the result that the Company will lose substantial sums of 
money which can never be regained. 

10. As a result of the notice already sent by said 
23 Board to said Company, information has reached 
various customers of the Company which has made 
them fearful of the ability of the Company to carry out any 
contracts into which it may now enter. The result has been 
that, in my opinion, customers have been hesitant in plac¬ 
ing orders for future commitments, resulting in great losses 
to the Company, which losses will continue unless the Na¬ 
tional Labor Relations Board desists or is compelled to de¬ 
sist from its actions. 

11. If, as a result of the action of the said National La¬ 
bor Relations Board, strife should develop between the 
Company and its employees, the increased cost of operation 
will be such, and the efficiency of the employees so de¬ 
creased, as to cause the Company to lose large quantities 
of business, resulting in irreparable damage to the Com¬ 
pany. 

12. As a result of the action of the National Labor Rela¬ 
tions Board, in my opinion, the Company has already sus¬ 
tained a loss in excess of $10,000, and a continuance of the 
action of said Board may result in losses, in rdy opinion, 
running from $100,000 upward, depending upoi|i the type 
of action instituted and the consequences resulting there¬ 
from. 

13. Owing to the hazardous nature of the business, any 
interruption in the normal operation of the functions of 
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said Company will result in large losses to inventory, which 
losses will be irretrievable and irreparable. 

ARTHUR J. GREEN 

Before me February 3, 1936 

HOWARD W. COLE, 

(Notarial Seal) Notary Public 

My comm, expires March 5, 1937 

24 Rule to Show Cause 

Filed February 4, 1936 

Upon consideration of the bill of complaint and the affi¬ 
davit annexed thereto, filed in the above entitled cause, it 
is by the Court this 4th day of February, 1936 
ORDERED that the defendants J. Warren Madden, John 
W. Carmody and Edwin S. Smith and each of them, indi¬ 
vidually and as members of the National Labor Relations 
Board appear in this court on the 7th day of February, 
1936, at ten o’clock A. M. and show cause, if any they may 
have, why said defendants and each of them should not be 
enjoined, pending the final hearing in this cause, from (a) 
further prosecution of a complaint against the plaintiff as 
more particularly set out in the bill of complaint; (b) fur¬ 
ther enforcement or attempted enforcement of the National 
Labor Relations Act against the plaintiff in connection with 
the manufacturing operations of the plaintiff at its said 
plant at Peabody, Massachusetts; (c) examining or at¬ 
tempting to examine the books, records and docu- 

25 ments of the plaintiff relating to the said manufac¬ 
turing operations; (d) compelling or attempting to 

compel the production of the books, records and documents 
of the plaintiff relating to the said manufacturing opera¬ 
tions; and (e) interfering or attempting to interfere with 
the conduct of the plaintiff’s business or the relations be¬ 
tween the plaintiff and its employees; provided that a copy 
of this rule and of the bill of complaint and exhibits thereto 
be served upon said defendant at least two days prior to 
the return date hereof. 

JESSE C. ADKINS 

Justice 
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Marshal’s Return 

Served a copy of the within rule on J Warrei^ Madden 
John W Carmodv By Charles Fahy, Edwin S Snnth By 
Charles Fahy General Counsel Personally 2-4^36 John 
B. Colpoys IJ. S. Marshal in and for the Dist. of jColumbia 
By Thomas R East Deputy U. S. Marshal G 

26 Notice of Motion to Dismiss 

Filed February 17,1936. | 

To: Brickley, Seers & Coe, ■ 

1 Federal Building, 

Boston, Massachusetts. 

Douglas, Obear, Morgan & Campbell, 

Southern Building, 

Washington, D. C. 

PLEASE TAKE NOTICE that on the 20th dgjy of Feb¬ 
ruary, 1936, at 10 o’clock in the forenoon or as sbon there¬ 
after as counsel can be heard, a motion will be ma de to dis¬ 
miss the Bill of Complaint herein, copy of which motion 
with grounds therefor is hereto attached. 

CHARLES FAHY 

Attorney for Defendants. 

Service of the copy of the within Notice and Motion is 
admitted this 15 day of February, 1936. j 

BRICKLEY, SEERS & CO. ! 

DOUGLAS OBEAR MORGAN & CAMPBELL 
By HUGH H OBEAR 

Attorneys for Plaintiff. 

27 Motion to Dismiss 

Now come J. Warren Madden, John M. Carmody and 
Edwin S. Smith, constituting the National Labor Relations 
Board, and individually, the defendants in the above case, 
and move the Court to dismiss the Bill of Complaint filed 
in this case because the said Bill of Complaint does not 
state any matter of equity entitling plaintiff to the relief 
prayed for nor are the facts as stated sufficient to entitle 
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plaintiff to any relief against these defendants. The par¬ 
ticular grounds for this motion are: 

1. There are no allegations in the Bill of Complaint suf¬ 
ficient to show that the plaintiff is threatened with or is in 
any danger of suffering any great or irreparable or imme¬ 
diate injury cognizable in equity by reason of any matter 
set forth in the Bill of Complaint. 

2. It appears on the face of the Bill of Complaint that the 
plaintiff has a plain, adequate and complete remedy under 
the provisions of the National Labor Relations Act with 
respect to any rights growing out of the matters or things 
alleged in the Bill of Complaint. 

3. It appears on the face of the Bill of Complaint that 
the only power of the defendants J. Warren Madden, John 
M. Carmody and Edwin S. Smith, constituting the National 
Labor Relations Board, and individually, is to cause cer¬ 
tain administrative steps set out in the Act to be taken rela¬ 
tive to the administration of the Act and to act as 

28 the National Labor Relations Board in the making 
of findings and the issuance of orders concerning the 
matter under investigation with no enforceable obligation 
on the part of the plaintiff involving any fine or penalty 
whatsoever to comply therewith unless and until (a) a hear¬ 
ing has been conducted by a Trial Examiner designated by 
the National Labor Relations Board; (b) a Trial Examiner 
files an intermediate report with the National Labor Rela¬ 
tions Board containing findings of fact and conclusions of 
law, which findings and conclusions determine (1) that the 
subject matter of the dispute is within the jurisdiction of 
the National Labor Relations Board, (2) that the business 
of the plaintiff is subject to the jurisdiction of the National 
Labor Relations Board, and (3) that the plaintiff has vio¬ 
lated the provisions of the National Labor Relations Act 
by committing unfair labor practices as defined by Section 
8 of said Act; (c) the matter has been reviewed by the Na¬ 
tional Labor Relations Board; (d) a final decision is sub¬ 
sequently made by the National Labor Relations Board 
sustaining in whole or in part the findings of fact and con¬ 
clusions of law made by the Trial Examiner; (e) upon the 
said decision an order is issued by the National Labor Rela¬ 
tions Board requiring the plaintiff to cease and desist and 
end its unfair labor practices as found; (f) plaintiff’s re- 
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fusal to comply with the Board’s order; (g) an application 
by the National Labor Relations Board to the appropriate 
Circuit Court of Appeals of the United States is! made un¬ 
der the provisions of Section 10 of the National jLabor Re¬ 
lations Act to enforce the said order; (h) the ^aid Court 
of Appeals reviews the case, sustains the order of the Board 
or some part of it and issues its own order; (i) the order 
of the Circuit Court of Appeals is violated by the; plaintiff; 
(j) said plaintiff is cited for contempt of court; and (k) 
said plaintiff is found by the Court of Appeals tp be guilty 
of contempt of court. ( 

4. It appears on the face of the Bill of Complaint that it 
is beyond the power of the defendants under th<^ National 
Labor Relations Act to attempt to prosecute or to prose¬ 
cute the plaintiff in any respect involving any fine, forfeit¬ 
ure or penalty and there is accordingly no occasion what¬ 
ever to enjoin the defendants from doing any matter or 
thing in that respect, all such prosecutions which might be 
made under the National Labor Relations Act being a mat¬ 
ter for determination by the Attorney General of ^he United 

States or the Department of Justice or jhis or its 
29 officers or agents, no one of whom is made a party 

defendant in this cause. . j 

5. It appears on the face of the Bill of Complaint that 
the plaintiff has failed to resort to any of its remedies and 
has failed to exhaust its administrative remedies] which af¬ 
ford a plain, adequate, complete-, and speedy remedy with 
respect to any rights of the plaintiff involved ii^ this case. 

6. The Bill of Complaint of the plaintiff fails to| show that 
the said defendants have issued or have immediatbly threat¬ 
ened to issue or have exercised any power or ha^e immedi¬ 
ately threatened to exercise any power or authority to issue 
any subpoenas requiring or compelling the attendance and 
testimony of witnesses and the production of any books, 
papers, records or other documents or to apply to the ap¬ 
propriate District Court of the United States foj* an order 
enforcing compliance with any subpoenas, pursuant to Sec¬ 
tion 11, subdivision (2) of the National Labor Relations 
Act, which clearly shows that said subpoenas a te binding 
and enforceable only when affirmed and enforced by an 
order of the appropriate District Court under Section 11, 
subdivision (2) of the said Act. 
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7. Said plaintiff fails to allege that said moving defend¬ 
ants have claimed, exercised or threatened to exercise any 
power to prosecute said plaintiff criminally under Section 
12 of the said Act or that the said moving defendants have 
recommended or requested or threatened to recommend or 
request that the Attorney General of the United States or 
the Department of Justice or his or its agents institute a 
prosecution under Section 12 of the said Act, or that said 
enforcement authorities have threatened to institute any 
such prosecution and said plaintiff fails further to allege 
wherein opportunity to the plaintiff to defend in any such 
prosecutions if any were brought or threatened would not 
afford a plain, adequate, complete and speedy remedy for 
the review and redress of any matter of law and fact raised 
in said Complaint in connection with the alleged fear of 
prosecution under said Section 12 of the Act. 

8. The National Labor Relations Act is valid and consti¬ 
tutional and the purpose of the proceedings instituted in 
which the plaintiff is a party under said Act is the deter¬ 
mination in accordance with the provisions of the said Act 

of the question of whether or not any unfair labor 
30 practices affecting commerce as alleged in the Bill 
of Complaint heretofore issued by the National La¬ 
bor Relations Board have been engaged in by the plaintiff, 
the only provisions of law for the determination of the said 
question being the provisions of the National Labor Rela¬ 
tions Act and the method thereby prescribed being exclu¬ 
sive. 

9. The said plaintiff fails to present a case or contro- 

versv for the determination of this Honorable Court within 
* 

the meaning of Article III, Sections 1 and 2 of the United 
States Constitution. 

10. Large public interests are concerned herein and the 
issuance of an injunction will seriously embarrass the ac¬ 
complishment of important governmental ends and will in¬ 
terfere ^pidth an agency of the government in the perform¬ 
ance of its duties. 

WHEREFORE the defendants respectfully move this 
Honorable Court that the Bill of Complaint be dismissed 
and that they may go hence wdth their costs. 

CHARLES FAHY 

Attorney for Defendants . 
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31 Return of the Defendants to the Rule to Show Cause 

Filed February 20,1936 

Now come the defendants J. Warren Madden, John M. 
Carmody, and Edwin S. Smith, constituting the National 
Labor Relations Board, and individually, and foif their re¬ 
turn to the Rule to Show Cause in the within action, state 
as follows: 

1. The defendants admit the allegations contained in 
Paragraph 1 of the plaintiff’s Bill of Complaint. 

2. The defendants admit the allegations contained in 
Paragraph 2 of the plaintiff’s Bill of Complaint, except 
that they deny that they are charged with the enforcement 
of the National Labor Relations Act, and allege that John 
M. Carmody is improperly sued as John W. Caripody. 

3. The defendants deny that prior to the passage of the 
National Labor Relations Act and ever since pla|intiff has 
been and now in engaged exclusively in the local and intra¬ 
state business of preparing, processing, tanning and manu¬ 
facturing of leather from hides and skin. The defendants 
admit that plaintiff has a plant located at Peabody, Massa¬ 
chusetts, but deny that said plant is engaged exclusively as 
aforesaid in the local and intrastate business of preparing, 
processing, tanning and manufacturing leathers fij*om hides 

and skin. The defendants deny that said jplant has 

32 been so organized and engaged for more than twenty 
years. The defendants admit that in addition to the 

said manufacturing plant at Peabody, plaintiff has other 
plants employing labor at other points of thie United 
States. The defendants deny that plaintiff is not now and 
at no time has been engaged in commerce between the sev¬ 
eral states and foreign countries. Defendants deny that 
plaintiff is not engaged in any business which directly af¬ 
fects interstate or foreign commerce and the defendants 
allege that for many years the plaintiff has engaged in the 
purchase of hides and skins in states other than the Com¬ 
monwealth of Massachusetts, and has caused the same to 
be transported in interstate commerce to the plajnt of the 
plaintiff, and during the same period of time hasj sold and 
shipped leather manufactured from the hides anc[ skins to 
persons residing in states other than the Commonwealth of 
Massachusetts, all of which leather moves in interstate 
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commerce; that during the period aforesaid the plaintiff 
has and still does carry on extensive business in states 
other than the Commonwealth of Massachusetts, and has 
plants located in other states as appears on the face of the 
Bill of Complaint, and extensively uses in the furtherance 
of its business facilities of interstate commerce, all of which 
is trade, traffic and commerce as defined by the National 
Labor Relations Act. 

The defendants admit that plaintiff’s plant is constructed 
and equipped to enable it to receive hides and skins and 
tanning materials for the purpose of processing, converting 
and tanning such hides and skins into leather and similar 
products; the defendants admit that the plaintiff, in con¬ 
ducting its said business as above set forth, purchases 
hides, skibs and tanning materials, some of which are pur¬ 
chased within the Commonwealth of Massachusetts, and 
some without; the defendants, deny that all of the pur¬ 
chases of said hides, skins and tanning materials that are 
made outside of the Commonwealth of Massachusetts are 
completed in the state in which said purchases are made, 
and allege that the defendants maintain a buying head¬ 
quarters in the City of Peabody, Massachusetts, which 
headquarters the defendants are informed, believe and 
therefore aver contracts for all the purchases of the de¬ 
fendant made in Massachusetts and elsewhere; the de¬ 
fendants deny that as to the hides, skins and tanning 
33 materials purchased and originating outside of the 
Commonwealth of Massachusetts the movements 
thereof in interstate commerce terminate upon delivery 
thereof to the plaintiff at its plant in the said Peabody; 
the defendants, for lack of knowledge or information, deny 
that the transportation of the said hides, skins and tanning 
materials is not carried on by the plaintiff, but said trans¬ 
portation service is performed by carriers engaged in the 
business of transportation. 

The defendants admit that plaintiff at its plant produces 
and manufactures leather in many forms and its by-prod¬ 
ucts ; the defendants, for lack of knowledge or information, 
deny that production of leather from hides and skins as 
aforesaid requires from two to four months and is brought 
about by many separate skilful manufacturing operations, 
all of which require skilful handling by employees trained 


J. W. MADDEN, J. W. CARMODY, E. S. SMITH. 


27 


and educated for that purpose, and deny that tjie manu¬ 
facture involves unique processes and methods not in com¬ 
mon use among tanners generally. The defendants admit 
that after the leather and by-products are manufactured 
as aforesaid they are sold or offered for sale as buyers are 
obtainable therefor, and are sold'to purchasers vdthin and 
without the Commonwealth of Massachusetts. The defend¬ 
ants deny that when the said purchasers reside outside the 
Commonwealth of Massachusetts the transaction is wholly 
completed within the Commonwealth of Massachusetts and 
allege that they are informed, believe and therefore aver 
that when the products of plaintiff are sold outside of the 
Commonwealth of Massachusetts, that title to the products 
remain in this plaintiff until the products are inspected and 
accepted by the purchasers at the plant, place of) business 
or point of delivery to the purchaser; and the defendants, 
for want of knowledge and information, deny that said 
leathers and by-products are delivered by the plaintiff to 
carriers for transportation to destination. Defendants 
deny that plaintiff’s business is purely local in character. 

4. The defendants deny, for want of knowledge or infor¬ 
mation, each and every allegation contained in Paragraph 
4 of the plaintiff’s Bill of Complaint. 

5. The defendants deny each and every allegation con¬ 
tained in Paragraph 5 of the Bill of Complaint, except that 

the defendants admit that purporting to hct under 
34 the authority of the National Labor Relations Act 

the defendants filed a complaint against tins plain¬ 
tiff. ! 

6. The defendants admit that the defendants baused to 
be served upon the plaintiff the above-mentioned complaint 
on January 10, 1936, but deny that it was for th£ purpose 
of enforcement of the said Act, and allege that j these de¬ 
fendants, constituting the National Labor Relations Board, 
or individually, have no power to enforce the National La¬ 
bor Relations Act as is hereinafter more fully set out. The 
defendants deny that under the provisions of the National 
Labor Relations Act, Section 10, subdivision (bfo, and of 
the Rules and Regulations promulgated by the defendants 
acting as the National Labor Relations Board, the plaintiff 
must answer the complaint within five days of the service 
upon it of the complaint, specifically admitting or denying 
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the allegations contained therein, and allege that if the 
plaintiff does answer the complaint, it must answer in ac¬ 
cordance with the said rule. But if the plaintiff does not 
answer, the National Labor Relations Board must hold a 
full hearing to determine the facts and if upon a hearing 
it develops that the charges of the complaint are not sus¬ 
tained, the complaint must be dismissed by the defendants 
acting as the National Labor Relations Board. 

The defendants admit that the hearing was originally set 
for January 27, 1936, and thereafter continued until Feb¬ 
ruary 4, 1936, and thereafter continued until February 11, 
1936, in accordance with the notices attached to the plain¬ 
tiff’s Bill of Complaint and marked Exhibits “B” and “C”, 
respectively. 

The defendants deny that the defendants threatened by 
subpoena to compel the attendance of plaintiff’s officers and 
employees and the production of private books, records and 
documents of the plaintiff, and allege that the defendants 
have no power to compel the plaintiff’s officers, agents and 
employees to attend and testify, and the defendants deny 
that they have the power to compel the production of books 
and records and documents of the plaintiff, and further 
allege that if the plaintiff does not answer the subpoena 
of the National Labor Relations Board that the said Board, 
in accordance with Section 11, subdivision (2) of the Na¬ 
tional Labor Relations Act, must apply to the appropriate 
United States District Court for an order enforcing the 
said subpoena and at that time and place the plain- 
35 tiff will have an ample opportunity for a full hear¬ 
ing, after notice, and for a judicial determination of 
all the facts. 

The defendants deny that they have threatened to ex¬ 
amine and compel the public disclosure of the contents of 
plaintiff’s books, records and documents, and thereby in¬ 
vade the rights of the plaintiff and disrupt and interfere 
with the business of the plaintiff and its relations with its 
employees, and the defendants allege that the nature and 
scope of plaintiff’s business is virtually a matter of public 
record and is substantially available in the trade journals 
and the various returns and reports filed by the plaintiff 
with the state and federal agencies. 
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The defendants deny that if the plaintiff, its |gents or 
employees, should seek to resist, impede or interfere with 
defendants or their representatives in the enforcement of 
the Act, then plaintiff would be subject, by said Act as to 
it in accordance with its terms, to a fine of $5,000 or im¬ 
prisonment for one year or both, and defendants allege that 
they have no power of enforcement of the said Act, and 
that Section 12 of the said Act provides that “any person 
who shall wilfully resist, prevent, impede or interfere with 
any member of the Board or any of its agents orj agencies 
in the performance of duties pursuant to this Act shall be 
punished by a fine of not more than $5,000 or by imprison¬ 
ment of not more than one year or both” and the defend¬ 
ants allege that the application of said Section 12 is not a 
duty of the defendants constituting the National Labor Re¬ 
lations Board, or individually, but is a duty of tie Attor¬ 
ney-General of the United States and the Department of 
Justice and his or its officers and agents; and further, the 
defendants allege that they have not referred any of the 
matters alleged in the Bill of Complaint to the Attorney- 
General of the United States or Department of Justice, and 
that the Attorney-General of the United States or the De¬ 
partment of Justice or his or its officers or agents have not 
threatened or do they intend to prosecute the plaintiff un¬ 
der said Section 12 of the National Labor Relations Act 
concerning any of the matters alleged in the plaintiff’s Bill 
of Complaint. 

The defendants deny that if the plaintiff should attempt 
to refuse to produce its books, records dnd doeu- 
36 ments or prevent the public disclosure of iheir con¬ 
tents, that the plaintiff upon enforcement of said Act 
as to it in accordance with its terms would be subjected by 
said Act to a fine of $5,000 or imprisonment for |one year, 
or both, and such penalties are prohibitive, arbitrary and 
unreasonable, and the defendant alleges that if the plaintiff 
should refuse to produce said books, records and documents 
after subpoena, that these defendants have no power of 
enforcing said subpoena, but must proceed undet Section 
11, subdivision (2), of the National Labor Relations Act 
as hereinbefore described. The defendants deny, for want 
of knowledge or information, that the plaintiff ijias at all 
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times a large quantity of valuable hides which are in the 
gradual process of manufacture; and, for want of knowl¬ 
edge, the defendants deny that such processes require con¬ 
stant and skilled attention from its inception to its ultimate 
completion, and, for want of knowledge, the defendants 
deny that it is necessary for this process to proceed in a 
orderly and certain fashion or else plaintiff will suffer irre¬ 
parable damage to such goods as are then in the process of 
manufacture. 

The defendants deny that such a hearing would unjustly 
bring to the plaintiff much unfavorable publicity, and deny 
that such publicity would greatly impair and disrupt the 
friendly relationship which exists between the plaintiff and 
its employees, and deny that such a hearing would arouse 
apprehension among plaintiff’s customers as to its ability 
to keep its contract and commitments. The defendants 
deny that the affidavits of Arthur J. Green refers to 
any certain contracts. The defendants deny that by 
reason of such apprehension certain of plaintiff’s regu¬ 
lar customers would be deterred from offering new 
business to plaintiff, and that plaintiff would suffer an 
immediate and irreparable loss of income as a result 
thereof. Defendants deny that the plaintiff cannot resist 
or defend against such said charges contained in said com¬ 
plaint at said hearing, or at other hearings which may be 
had at Washington, D. C., or elsewhere under the provi¬ 
sions of said Act, except at great cost and expense, and the 
defendants admit that Section 21 of the Rules and Regula¬ 
tions of the National Labor Relations Board pro- 
37 vides that witness fees and mileage charges shall be 
paid by the party at whose instance the witnesses ap¬ 
pear without provision for recoupment and without regard 
to the outcome of the proceedings, and the defendants al¬ 
lege that such provision is a legal and lawful provision and 
that said provision applies equally to all participants in the 
hearing, and that such provision is the same as the prac¬ 
tice established in other departments of the Government, 
and that said provision is not designed to discriminate 
against this plaintiff or any person in the same class as the 
plaintiff, and that should such provision later be found to 
be erroneous and unlawful plaintiff has an adequate remedy 
at law for the relief therefor, and the defendants further 
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allege that the expense incurred under Section 21 is not 
irreparable damage cognizable in equity. The defendants 
deny that to defend such charges it would be necessary for 
the plaintiff to produce as witnesses a great many persons, 
paying them their witness fees and mileage charges from 
Peabody, Massachusetts, to Boston, Massachusetts, and 
allege that the distance from Peabody, Massachusetts, to 
Boston, Massachusetts, the place of hearing, does not ex¬ 
ceed seventeen miles and that any hearing hereafter to be 
held in Washington, D. C., would be a hearing upon the 
record, and if the record is found by the said defendant to 
be incomplete, the defendants’ custom is to return the case 
to the original place of hearing for further proceedings, 
having due regard for the convenience to witnesses and for 
the respondents and deny that such expense incurred in 
participating in the said hearing would constitute an irre¬ 
parable loss cognizable in equity. The defendants deny 
that the witnesses necessarily to be produced would include 
a great number of the employees of the plaintiff from its 
plant, with the result that said hearing would disrupt, im¬ 
pede, interfere with, interrupt or cause a cessation of the 
plaintiff’s business which would result in great and irre¬ 
parable loss to this plaintiff, and defendants allege that 
they are advised by their counsel that the said scheduled 
hearing would not last over a period of many days. The 
defendants deny that they have threatened to cause 
38 one or more investigators to intrude into ^he plain¬ 
tiff’s plant asserting the right to examine [the plain¬ 
tiff’s books and records and interview plaintiff’s Employees 
and otherwise interfere with the discharge of blaintiff’s 
business and its relation with its employees. Tlfe defend¬ 
ants deny that under the threat of penalties arid punish¬ 
ment such representatives, agents or employees w ill be com¬ 
pelled to testify and publicly disclose the confidential in¬ 
formation pertaining to the plaintiff’s business ^Inch they 
have gained during their representation or employment by 
the plaintiff, and which plaintiff is entitled to (have pre¬ 
served as confidential, and the defendants deny I that such 
testimony and disclosure would result in an irreparable 
loss and put plaintiff to great and irreparable cost and ex¬ 
pense. The defendants deny that the business of the plain¬ 
tiff will be disrupted, impeded, interfered with and inter- 
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rupted by the hearing provided under said Act, and the 
defendants deny that unless relief prayed for is granted 
by this court the plaintiff, by reason of the penalties and 
punishment aforesaid, will be compelled to submit to the 
enforcement of the Act, or by resisting its enforcement will 
be forced to risk such punishment and penalty, and the de¬ 
fendants allege that the National Labor Relations Act pro¬ 
vides under Section 10 thereof for a complete judicial re¬ 
view of all of the acts of these defendants and provides the 
plaintiff with a plain, adequate and complete remedy at law. 

The defendants deny that the pendency of the said com¬ 
plaint and the continuance of the said proceedings against 
the plaintiff will result in the harassment of the plaintiff, 
and will be an interference with the harmonious relations 
between the plaintiff and its said employees and will impair 
the good will of the plaintiff’s business. 

The defendants admit the plaintiff is entitled by private 
negotiations without interference from the defendants or 
others to achieve and maintain the good will of its em¬ 
ployees, their cooperation and harmonious relations with 
them, together with the good will of the public in general 
so long as it exercises its legal and constitutional rights. 
And the defendants allege that the defendants do not know 
if the plaintiff has exercised its legal and constitu- 
39 tional rights, and will not know if the plaintiff has 
violated the rights of any other person in respect to 
the matter charged in the defendants’ complaint served 
upon the plaintiff until after a hearing on said complaint 
has been held, and if it is found that the plaintiff is in the 
exercise of its legal and constitutional rights it is the duty 
of the defendants to dismiss the complaint heretofore 
served on the plaintiff. The defendants, for want of knowl¬ 
edge, deny that the plaintiff is now and at all times has been 
in the exercise of its legal and constitutional rights in its 
negotiations with its employees, and deny that the proceed¬ 
ings under the aforesaid complaint charging the plaintiff 
has violated a law of the United States on account of which 
action has been commenced by a purported tribunal of the 
United States will prevent plaintiff from maintaining har¬ 
monious delations with its employees and will injure and 
destroy the good will of the plaintiff with the public winch 
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it has built up in the legal advancement of its business to 
the value of many thousands of dollars. 

7. The defendants deny each and every allegation con¬ 

tained in Paragraph 7 of the Bill of Complaint, and de¬ 
fendants allege that the plaintiff is threatened with no mul¬ 
tiplicity of suits under the National Labor Relations Act, 
and allege that the proceeding which is the subject of the 
plaintiff’s Bill of Complaint is the only proceeding insti¬ 
tuted against this plaintiff by the National Labor Relations 
Board. The defendants further allege that no request has 
been made to it that any other proceedings be instituted 
against the plaintiff and that the defendants have: no pres¬ 
ent intention of instituting any other proceeding against the 
plaintiff by reason of any of the matters set foifth in the 
plaintiff’s Bill of Complaint, and that therefore the plain¬ 
tiff is in danger of suffering no such multiplicity qf suits as 
would afford the plaintiff the right to ask for equitable re¬ 
lief. ! 

8. The defendants deny each and every allegation con¬ 
tained in Paragraph 8 of the plaintiff’s Bill of Complaint, 
including sub-paragraphs (a) to (f), inclusive. 

9. The defendants deny each and every allegation 
40 contained in Paragraph 9 of the plaintiff's Bill of 
Complaint, including sub-paragraphs (a) to (c), in¬ 
clusive. 

10. The defendants deny each and every allegation con¬ 
tained in Paragraph 10 of the Bill of Complaint. 

11. Defendants deny each and every allegation contained 
in Paragraph 11 of plaintiff’s Bill of Complaint, and allege 
that the National Labor Relations Act provides in Section 
10 thereof a plain, adequate and complete remeqy at law 
and a complete judicial review of all of the administrative 
steps taken by the defendants individually and constituting 
the National Labor Relations Board. 

12. Defendants further aver that allegations with respect 

to the plaintiff’s business and the plaintiff’s relations with 
its employees have no bearing on or are material t<j> the case 
before this Court. j 

13. Defendants further aver that the hearing scheduled 
herein to be held before the Board by a Trial Ijlxaminer 
does not involve any threat, danger or possibility of harm 
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or injury to the plaintiff but is for the purpose of inquiring 
into the facts alleged in the complaint with a view that find¬ 
ings with respect to the same might be based upon the full¬ 
est available evidence furnished by all parties interested 
therein, and upon fullest consideration to the contentions 
of all the interested parties. 

14. Defendants further aver that they have sole power 
to make orders and findings in the matter and further aver, 
if upon the entire record in the case it appears that plain¬ 
tiff has committed unfair labor practices affecting com¬ 
merce, the Board could issue an order adverse to plaintiff, 
and on the other hand, if upon the entire record in the case 
it should appear that the Board has no jurisdiction in the 
matter or that plaintiff has not committed unfair labor 
practices affecting commerce, then the Board must and 
would dismiss the complaint, and further aver that the is¬ 
suance of any order by the Board is not imminent, and is 
solely a matter for future determination for the reason that 
the same may not issue until after a full hearing is had pur¬ 
suant to Sections 10(b) and (c) of the said Act and Article 
II of the Rules and Regulations of said Board—Series 1, 

on all the allegations of the Board’s complaint, in- 
41 eluding the allegations relating to jurisdiction and 

the applicability of the Act to the plaintiff, and if the 
Board should enter an order adverse to plaintiff, there 
would be no compulsion upon plaintiff to comply therewith 
unless and until (a) a final decision is made by said Board 
and the Board issues its order to plaintiff to cease and de¬ 
sist from such unfair labor practices in which plaintiff may 
be found to be engaged; (b) application is made to a Cir¬ 
cuit Court of Appeals of the United States under the pro¬ 
visions of Section 10 of the National Labor Relations Act; 

(c) said Circuit Court of Appeals reviews the case, sus¬ 
tains the order or some part of it and issues its own order; 

(d) said order of the Circuit Court of Appeals is violated 
by the plaintiff; (e) said plaintiff is cited for contempt of 
court, and (f) said plaintiff is found by said Court to be 
guilty of contempt of court. 

15. Defendants aver that the foregoing procedure as 
provided by Section 10 of the said Act affords to plaintiff 
a full, adequate and complete remedy at law in which all 
questions may be passed upon in orderly fashion, including 


J. W. MADDEN, J. W. CARMODY, E. S. SMITH. 


35 


the question relating to the jurisdiction of the Board over 
the plaintiff and the application of the Act to the plaintiff, 
with the right to the plaintiff to a review before the appro¬ 
priate Circuit Court of Appeals of all said questions, and 
where all questions, including the constitutionality of the 
National Labor Relations Act, the applicability thereof to 
plaintiff and the jurisdiction of the National Labor Rela¬ 
tions Board over the plaintiff, might be passed upon and 
determined by the Circuit Court of Appeals with benefit of 
an adequate record. 

16. Defendants further aver that plaintiff is not threat¬ 
ened with any immediate or irreparable damage cognizable 
in equity, and the items recited by the plaintiff ii|i its Bill 
of Complaint in support of its claim of injury do | not sup¬ 
port a claim of immediate and irreparable injurtr cogniz¬ 
able in a court of equity; that the same consist of predic¬ 
tions that are remote, conjectural, fanciful and speculative, 
and are in the nature of fears or apprehensions, tyhich are 
not cognizable in equity as items supporting a cla}m of im¬ 
mediate and irreparable injury; that in truth and in fact 
no injury will follow to plaintiff from conforming to the 
procedure provided for in said Act and in the s^id Rules 

and Regulations of said Board, by which procedure 
42 plaintiff will be provided with a complete and ade¬ 
quate legal remedy and with a full opportunity to be 
heard and to present evidence and to examine and cross- 
examine witnesses concerning all the issues therein, with 
a full right of review by the appropriate Circuit Court of 
Appeals as provided in Section 10(e) and (f) of s^id Act on 
all questions, including applicability of the National Labor 
Relations Act to plaintiff and the jurisdiction of the Na¬ 
tional Labor Relations Board over plaintiff, an4 to a de¬ 
termination of the constitutionality of the National Labor 
Relations Act with benefit of an adequate record land with¬ 
out the necessity for the extraordinary relief wl^ich plain¬ 
tiff here seeks through the intervention of a court iof equity. 

17. Defendants further aver that the National jLiabor Re¬ 
lations Act is valid and constitutional. It is an appropriate 
exercise of the right of Congress to regulate commerce 
among the several states and is a necessary and proper law 
to carry such power into execution. Its provisions fully 
satisfy the requirements of due process under the Consti- 
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tution of the United States and establish administrative 
machinery of a familiar and judicially approved pattern 
consistent with all the provisions of the Constitution of the 
United States. Whether or not said Act is capable of en¬ 
forcement against plaintiff depends upon facts with rela¬ 
tion to the operations and business of the plaintiff, which 
facts the National Labor Relations Board or its agents or 
agencies pursuant to the terms of said Act are entitled to 
investigate and make the subject of a hearing, and no con¬ 
stitutional right of the plaintiff is in any manner invaded 
or threatened with invasion by reason of any action taken 
or contemplated by defendants or by the National Labor 
Relations Board. 

18. Defendants aver upon information and belief that 
plaintiff engages and at all times material to this case has 
engaged in interstate commerce, and purchases, receives, 
sells and distributes, and has at all times material to this 
case purchased, received, sold and distributed large quan¬ 
tities of materials and products in interstate commerce, 
and continuously in the regular course of its business de¬ 
pends and has depended upon interstate commerce for the 
maintenance of its business. 

19. In making the foregoing averments with respect to 
the nature and extent of plaintiff’s business, defend- 

43 ants aver that whether plaintiff is engaged in inter¬ 
state commerce and whether the alleged unfair la¬ 
bor practices described in the complaint issued by the Na¬ 
tional Labor Relations Board affect commerce, are ques¬ 
tions which, in the first instance, have been left under the 
terms of the National Labor Relations Act for hearing and 
determination by the National Labor Relations Board, sub¬ 
ject to review in the Circuit Court of Appeals in accord¬ 
ance with the provisions of the said Act, and that the de¬ 
termination of these methods in the first instance does not 
come within the equitable jurisdiction of this Court, the 
jurisdiction, determination and review of such questions 
having been placed exclusively by the National Labor Rela¬ 
tions Act within the jurisdiction of the Circuit Court of Ap¬ 
peals of the United States. 

WHEREFORE, defendants respectfully pray that the 
Bill of Complaint be dismissed, the application for a pre¬ 
liminary injunction be denied, and the order to show cause 
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vacated, and for such other and further relief a^ may be 
proper. 

J WARREN MADDER 
JOHN M. CARMODY 
EDWIN S. SMITH 
Constituting the National Labor 
Relations Board , and individually. 

44 City of Washington, 

District of Columbia , ss: 

J. Warren Madden, John M. Carmody and Edwin S. 
Smith, being duly sworn, depose and say that they are de¬ 
fendants in the above-entitled action, that they have read 
the foregoing return to the order to show cause herein, and 
that they know the allegations set forth therein t^ be true, 
except as to such matters as are alleged on information and 
belief, and as to such matters they believe them to be true. 

J' WARREN MADDEojj 
JOHN M. CARMODY | 

EDWIN S. SMITH 

Subscribed and sworn to before me this 19th da[y of Feb- 
ruarv, 1936 

JOHN E LAWYER 

(Notarial seal) Noiarif Public 

Notary Public , District of ^Columbia 
My commission expires September 8, 1939 

Service of a copy of the foregoing return acknowledged 
this 19th day of February, 1936. j 

DOUGLAS OBEAR MORGAN 
& CAMPBELL 

by EDMUND D. CAMPBELL 
Attorneys for plaintiff 


45 Affidavit of Ralph H. Cahouet 

Filed February 20, 1936. j 

State of Massachusetts, 

County of Suffolk, ss: 

Ralph H. Cahouet, of Cohasset, County of Norfolk, Com¬ 
monwealth of Massachusetts, first being duly swc^rn, makes 
affidavit and says as follows: 
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1. That he is an attorney employed by the National La¬ 
bor Relations Board, being Regional Attorney for the First 
Region, which region includes all of the New England states 
excepting Fairfield, Litchfield and New Haven Counties in 
the State of Connecticut, and that he has prepared this 
affidavit and has caused to be prepared the affidavits of A. 
Howard Myers, Acting Regional Director of the National 
Labor Relations Board for the First Region, Daniel J. 
Boyle, National Secretary and Treasurer of the National 
Leather Workers ’ Association, and Erford Mahoney and 
Edmond Perry, filed herewith; that he has read the bill 
of complaint of the A. C. Lawrence Leather Company in 
the case of A. C. Lawrence Leather Company vs. J. Warren 
Madden, et al. filed in the Supreme Court of the District of 
Columbia, Equity # 60611, and the affidavit of Arthur J. 
Green filed therein. 

Affiant further says that he prepared the complaint, 
46 referred to as Exhibit A in plaintiff’s Bill of Com¬ 
plaint, and has prepared this case in order to try 
the same before a Trial Examiner to be designated by the 
National Labor Relations Board under the provisions of 
the National Labor Relations Act, Section 10(b) thereof, 
has argued various motions relating to plaintiff’s petition 
for injunction before the United States District Court for 
the District of Massachusetts at Boston, Massachusetts, 
and that he is thoroughly familiar with all dealings of said 
National Labor Relations Board, the Acting Regional Di¬ 
rector for 1 the First Region and his predecessors, with and 
in respect to said A. C. Lawrence Leather Company. 

2. That with respect to paragraphs 4 and 5 of the affi¬ 
davit of Arthur J. Green, neither the National Labor Rela¬ 
tions Board, the Acting Regional Director nor its Regional 
Attorney in the trial of this action, is concerned wfith nor 
desirous of making public nor becoming acquainted with 
any confidential information of said company; that the ex¬ 
istence and the scope of the alleged violation of the National 
Labor Relations Act as related in the Board’s complaint 
are established by the terms of the Employees ’ Representa¬ 
tion Plan itself, referred to in paragraph 4 of the plaintiff’s 
bill of complaint, a copy of which is annexed hereto and 
marked Exhibit A, and by reference made a part hereof; 
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that in the opinion of affiant the case before said Trial Ex¬ 
aminer may be established by the introduction thereof and 
proof of operation of said Plan by not in excess <j>f two wit¬ 
nesses from each of the management and working force 
of A. C. Lawrence Leather Company from its Peabody es¬ 
tablishment, together with evidence of the nature and na¬ 
tional scope of plaintiff’s business, which latter!testimony 
can be given by the president or other duly qualified official 
of said A. C. Lawrence Leather Company. 

Said information of the nature and scope of 'plaintiff’s 
business is already largely a matter of public Record and 
is substantially available to the National Labor Relations 
Board and to the general public in reports in trad^ journals, 
financial publications and/or in various returns afid reports 
filed by the A. C. Lawrence Leather Combany with 
47 state and federal agencies. An example of the wide 
publicity given to plaintiff’s affairs material to the 
trial of said complaint before a Trial Examiner of the Na¬ 
tional Labor Relations Board is set forth in an excerpt 
from page 365 of the Shoe & Leather Report Annual for 
1935 and published at 210 Lincoln Street, Bostqn, Massa¬ 
chusetts, a copy of which excerpt is hereto annexe^, marked 
Exhibit B, and by reference made a part hereof. 

It is estimated that the presentation of this case by your 
affiant should not consume more than one trial day and 
should not involve the examination of more than four or 
five witnesses as above described, at the most. 

3. That with respect to paragraph 6 of the affidavit of 
Arthur J. Green the allegations contained therein of har¬ 
monious relations with the employees by the A[ C. Law¬ 
rence Leather Company must be modified by the!following 
facts concerning the relations between management and 
employee in the Peabody establishment of said pompany: 

As appears by excerpt from a report of the Board of 
Conciliation & Arbitration, Department of Labor & Indus¬ 
tries of the Commonwealth of Massachusetts for the year 
ending November 30, 1921, in excerpt from pages 9, 10 and 
11 of said report, a copy of which excerpt is hereto annexed, 
marked Exhibit C and by reference made a part hereof, a 
serious labor controversy occurred on or about February 
1921 between A. C. Lawrence Leather Company and 
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Leather Workers’ Union, which controversy was pre¬ 
cipitated by the refusal of said A. C. Lawrence Leather 
Company to have further union dealings. Said controversy 
resulted in complete cessation of work in said plant. The 
strike was of several months duration and was finally ter¬ 
minated without recognition of the union by said A. C. Law¬ 
rence Leather Company. 

Some time in 1922 the Employees’ Representation Plan, 
Exhibit A, was inaugurated in the A. C. Lawrence Leather 
Company at its Peabody establishment. 

As appears by letter of Fred M. Knight, Industrial Rela¬ 
tions Adjuster of the Board of Conciliation & Arbitration 
of the Department of Labor & Industries for the Common¬ 
wealth of Massachusetts, to A. Howard Myers, Acting Re¬ 
gional Director of the National Labor Relations Board for 
the First Region, dated February 8, 1936, a copy of which 
is annexed hereto, marked Exhibit D and by reference 
made a part hereof, from the date of the termina- 
48 tion of the 1921 strike until some time in 1933, the 
activities of the Board of Conciliation & Arbitration 
for the Commonwealth of Massachusetts with respect to 
the management-employee relationships at said plant were 
confined to conferences from time to time with said man¬ 
agement with respect to the reinstatement of various dis¬ 
charged employees. 

On or about March 1933, serious labor troubles occurred 
in all tanneries located at Peabody, Massachusetts and con¬ 
ciliation services were rendered by said Fred M. Knight, 
as appears in Exhibit D and as appears by affidavit of 
Daniel J. Boyle, National Secretary and Treasurer of the 
National Leather Workers’ Association, filed herewith, and 
several hundred of the employees of said A. C. Lawrence 
Leather Company went on strike. At the conclusion of 
this strike, many of these strikers from the A. C. Lawrence 
Leather Company were not accepted for reemployment. In 
contesting said strike, the A. C. Lawrence Leather Com¬ 
pany employed local police and further brought injunction 
proceedings in the Superior Court for Essex County by 
bill in equity in the case of A. C. Lawrence Leather Com¬ 
pany, plaintiff, vs. William D. Mahan, Michael Cochrane, 
Joseph Massidda, sometimes known as Joseph Massidass, 
and all other officers and members of the National Shoe and 
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Leather Association of Lynn, Salem, Peabody, Danvers and 
vicinity, Equity #5063. 

It has been reported to affiant by Erford Mahoney and 
Edmond Perry whose affidavits are filed herewith that they 
have been discharged from their employment at A. C. Law¬ 
rence Leather Company on July 8, 1935 without Considera¬ 
tion for their claims to reinstatement allegedly guaranteed 
by the Employees’ Representation Plan of said A. C. Law¬ 
rence Leather Company. 

Affiant further states that a fair construction of the sev¬ 
eral paragraphs of said Employees’ Representation Plan 
is that the company domination of the administration there¬ 
of is the necessary result of its terms and provisions and 
that any allegedly harmonious relationship, so fai* as it ex¬ 
ists is a result of the domination of this mechanism rather 
than the result of a condition of free and spontaneous good 
will on the part of said employees. 

4. That with respect to paragraph 7 of the affi- 
49 davit of Arthur J. Green, if there has been any dam¬ 
age to the reputation of this company, either in its 
community or in public opinion, which is not conceded by 
affiant, that it is a fair inference from the events following 
Ihe filing of the complaint of the National Labor Relations 
Board that said publicity has been the direct and necessary 
result of the attempt of the A. C. Lawrence Leather Com¬ 
pany to avoid a trial of the complaint before a Tri al Exam¬ 
iner as provided by the National Labor Relations Act and 
by its seeking to harass the National Labor Relations Board 
in the performance of its functions by the filing of petitions 
for injunctive relief before the United States Distinct Court 
for the District of Massachusetts and before this court. 

That it cannot be fairly said that any public notice of the 
pending action of the National Labor Relations Board nor 
a hearing thereon may result in adverse publicity nor taint 
of criminality in that said National Labor Relations Act is 
not a criminal statute and that the trial of this Complaint 
will not in the judgment of affiant be differentiated in the 
public mind so far as censure or approbation be concerned, 
from the trial of a proper complaint before the Interstate 
Commerce Commission, the Federal Trade Comihission or 
other federal or state administrative body. Affiant further 
states from experience and observation that varipus firms 
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engaged in large and important business enterprises are 
frequently engaged in hearings and controversies before 
such bodies without fear of adverse publicity, it being known 
and understood that such administrative tribunals are nec¬ 
essary and proper for the regulation of American business 
in the public interest, and that neither stigma nor onus nec¬ 
essarily attaches to an individual business because of ap¬ 
pearance before or controversy therewith. 

That the allegation of the A. C. Lawrence Leather Com¬ 
pany in said paragraph 7 of said affidavit that 4 ‘The com¬ 
pany cannot resist the action of the National Labor Rela¬ 
tions Board without injuring the company’s good repute/’ 
completely ignores the fact that at a hearing as provided 
by the National Labor Relations Act and hereinbefore re¬ 
ferred to, the company will have ample opportunity to pre¬ 
sent its defense and that if the allegations of the complaint 
are not sustained, that upon consideration thereof by 
50 the National Labor Relations Board, said complaint 
must of necessity be dismissed.. 

Upon the filing of the complaint against the A. C. Law¬ 
rence Leather Company notice thereof was sent by regis¬ 
tered mail thereto, no notice was given to the press and no 
conferences have at any time been held with representatives 
of the press concerning this case. That contrary to the alle¬ 
gations of the plaintiff in paragraph 6 of its bills of com¬ 
plaint, no subpoenas have been served or threatened to be 
served to compel the attendance of plaintiff’s officers, agents 
and employees nor for the production of any private books 
nor records. Neither the affiant, the National Labor Rela¬ 
tions Board nor any other agent or representative thereof 
has threatened to cause intrusion by any person nor has any 
thereof intruded into the plaintiff’s plant to examine books, 
to interview plaintiff’s employees or to in any manner 
whatsoever or otherwise interfere or deal with the “dis¬ 
charge of plaintiff’s business,” nor is there any intention 
on the part of said National Labor Relations Board nor its 
agents nor representatives to so intrude, interview, inter¬ 
fere or examine as alleged. 

5. With respect to paragraph 8 of affidavit of Arthur J. 
Green, affiant says that the number of witnesses required 
in the trial of the complaint of the National Labor Rela¬ 
tions Board has already been stated in paragraph 2 hereof. 
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The production of such by reason of the limited number 
desired cannot affect the efficiency of the personnel of the 

A. C. Lawrence Leather Company nor can it be required to 


spend great sums for witness and travel fees by 


reason of 


the fact that the distance from Peabody to Boston] the place 
of hearing, is not in excess of seventeen miles and that it is 
the policy of the National Labor Relations Boa|d to con¬ 
duct its hearings at points close and convenient t^ the place 
of any alleged violation of the National Labor [Relations 
Act. 

RALPH H. CAEtOUET. 

Personally appeared the above named Ralph Ef. Cahouet 
and being duly sworn, made the above statement. | 

Before me 

WILLIN FRANCIS REpAN, 
Justice of th§ Peace. 

Service of copv acknowledged this Feby 19th 1936 at 3 
P. M. 

HUGH H. OBjEAR, 
Atty for Plaintiff. 
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Employes Representation Plan for the Plant 
A. PURPOSE OF PLAN 


The company desires to provide means whereby its em¬ 
ployes may co-operate more closely with the regular plant 
authorities and may meet with the Management to discuss 
any matters affecting their mutual relations. 

The employes want to know more about the Company 
and its business; and the Company wants to have a better 
understanding of the problems of the employes. This Plan 
aims to secure frank discussion of all difficulties and settle¬ 
ment through joint conference. 

B. GENERAL DESCRIPTION 

1. The Plan provides for an Assembly composed of equal 
numbers of elected Representatives of the Employes and 
appointed Representatives of the Management, acting in 
detail through Committees of the Assembly. The Assembly 
discusses and makes recommendation on all questions re¬ 
ferred to it or raised by it, relating to the joint interests 
of the Company and its employes and to working condi¬ 
tions in particular, such as wages, hours, safety, sanitation 
and like matters. 

2. When any decision of the Assembly of Joint Repre¬ 
sentatives is reached by a two-thirds vote it is sent to the 
Management for action and has binding effect upon both 
Employer and Employes, unless within fourteen days the 

Bbard of Directors of the Company or the Employes ’ 
52 Representatives request the Assembly to reopen the 
matter for further discussion. 

When after such reconsideration in the Assembly it is 
deemed impossible to arrive at a collective agreement by 
joint conference on any one issue, the management and the 


45 


J. W. MADDEN, J. W. CARMODY, E. S. SMITH. 

employes are at liberty to take such action outside of the 
Plan as they may think desirable. But such action does 
not of itself terminate the general use of the plan, which 
continues in full force so long as it is desired by |Employer 
and Employe. 

3. The Committees of the Assembly consist! of three 
Standing Committees and such other permanent and tem¬ 
porary committees as it may see fit to appoint. <3n one or 
the other of these Committees every Representative has a 
place. 

The Standing Committees are as follows: 

COMMITTEE NO. 1—On Assemblv Procedure and Elec- 
tions. 

COMMITTEE NO. 2—On Interpretations and for Ad¬ 
justment of Disputed Plant Rulings. 

For the larger plants this Committee is divided into 
subcommittees suited to the natural divisions of the plant. 

COMMITTEE NO. 3—On Changes in Working Condi¬ 
tions. 

4. All future Elections, Conduct of Assembly; Members 
and Assembly Rules and Procedure are controlled by 
Committee No. 1. 

All personal or group differences are dealt with first 
through the regular plant authorities, failing which they 
are brought before the Joint Representatives of ^he proper 
Section of Committee No. 2. 

All proposals in the Assembly to make any Clange in a 
Plant Rule, Standing Practice or Conditions ai:e investi¬ 
gated and reported upon by Committee No. 3. 

5. Any employe who is actually on the payroll of the 
Plant, and wdio does not represent the Management in any 
position of trust, like foreman, watchman, policfe and fire 
departments, and other such help is eligible a$ a Voter. 
An y employe who has been four months in his department 
and one year with the Company, who is of legal age, is an 
American citizen or has first papers, is eligible for Election 
as a Representative. No favor or prejudice mayj be shown 
either by the Company or by the employes toward any em¬ 
ploye in relation to this Plan by reason of the!employe’s 
race, religious creed, political belief, membership or non¬ 
membership in any labor union or other organization. 
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6. Elections for a place on the Ballot and for the first 
Employes’ Representatives, respectively, at any plant are 
conducted by a temporary joint committee of three Em¬ 
ployes and three Executives of the plant, nominated by 
the president of the Company, and with the timekeeper and 
one Employe as Judges of election in each Voting Division. 
Notice of elections and of boundaries of Voting Divisions 
are posted in every department before the election date. 

C. RULES UNDER THE PLAN 

ARTICLE I. 

Basis of Representation. 

The Basis of Representation shall be that the Em- 
53 ployes and the Management of the Plant shall have 
equal representation at all times and joint confer¬ 
ence on all matters of mutual interest in about the following 
proportions; but in no case shall there be less than six 
Employes’ Representatives in any Assembly. 

One Employe and One 


1 

1 

Total Number Employes 

Management Representative 
For Each 

Over" 3,000 

200 Employees 

1,500 to 3,000 

150 

750 to 1,500 

100 

400 to 750 

75 

200 to 400 

40 

150 to 200 

30 


ARTICLE II. 

Voting Divisions. 

In order that the different departments and employe 
interests of the Plant may be fairly represented, related 
departments shall be grouped into the number of Voting 
Divisions indicated in the published schedule for this Plant, 
and each Division shall be assigned one employe and one 
Management Representative in accordance with the pro¬ 
visions of Article I. The Assembly shall change the Voting 
Divisions whenever necessary to secure complete and fair 
representation. 
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ARTICLE III. 


Qualifications of Employe Voters and of Em 

Representatives. 



1. With the exception of employes in the Superintend¬ 
ent’s office, department foremen, subforemen, clerks, time¬ 
keepers, watchmen, police and fire departments and any 
other such help representing the Management, all employes 
on the pay roll of the plant shall be entitled to participate 
in the Plan and to vote for Employes’ Representatives. 

2. The above excepted persons shall not be eligible for 
nomination as Employes’ Representatives, but all employes 
eligible as Voters shall be eligible for nomination and elec¬ 
tion as Representatives provided they have worked in a 
department of their Voting Division for four months and 
for one year in the Plant immediately prior to the Election, 
are American citizens or have first papers, and are of legal 
age. 

ARTICLE IV. 

Nomination and Election of Employes’ Representatives. 

1. Nominations and Elections of the persons above de¬ 
fined as Employes’ Representatives shall be by Secret bal¬ 
lot. The full number of Employes ’ Representatives shall be 
elected after the first nominations, and notice of the time 
appointed for nominations shall be given by bulletins 
posted publicly on the Plant at least two days before the 
date set for the nominating ballot. 

2. Nominations shall be made by taking a nominating 
vote in each Voting Division not more than four d^ys before 

the date fixed for the election. 

54 3. A blank ballot stating that one Employe Rep¬ 

resentative is to be elected from his Voting Division 
shall be offered to each employe present at work on the 
date of the nomination, including night workers, if any. 

4. On this ballot the employe shall write, or may have 
written for him by a fellow voter, the name of tpe person 
the employe desires to nominate. 

5. Any nominating ballot containing more than one name 
shall not be counted. 

6. Employes shall deposit their ballots in a lacked box 
carried by a teller representing the employes, Iwho shall 
be accompanied by a timekeeper. 
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7. When all who desire have voted, the timekeeper and 
the employe teller shall open the ballot box and count and 
record the votes in the presence of the Plant Superin¬ 
tendent or person designated by him. 

8. In each Voting Division the two persons receiving the 
highest number of votes shall be declared nominated. 

9. If any person nominated is found to be disqualified 
under the provisions of Article III, then the properly quali¬ 
fied candidate receiving the highest number of votes shall be 
declared nominee. 

10. The result of the balloting and the names of the nom¬ 
inees shall be posted in the Plant departments concerned as 
soon as the Votes have been counted and the nomination 
declared. 

Elections . 

11. Not more than four days after the nominations are 
posted an Election by secret ballot shall be held in the 
same manner as prescribed in this Article for nominations, 
except that at the election only the names of the two per¬ 
sons who have been duly nominated shall appear on the 
ballots, aiid these persons alone shall be voted for. 

12. The name of the nominee receiving the highest num¬ 
ber of votes shall be placed first upon the election ballot; 
the name of the nominee receiving the next highest number 
shall be placed next on the election ballot. 

* 13. At the Election the candidate receiving the highest 
number of Votes in the Voting Division shall be declared 
elected a member of the Plant Assembly and shall hold 
office for one year; except that six months after the first 
election half of the Employes’ Representatives shall be 
retired. These persons shall be determined by lot imme¬ 
diately after the first election but shall be eligible for re¬ 
nomination and re-election. 

* 13. (As amended) The person receiving the second 
highest number of votes cast in any division shall act as 
alternate in the absence of the regular representative. 

14. The provision in Section 13 shall apply only at the 
end of the first six months of the existence of the Assembly 
and is adopted in order to provide that at least half of the 
Employes’ Representatives in the Assembly will always 
consist of members who have had previous experience in 
the work. 
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15. After the first election the Voting Divisions which 
retire their Representatives by lot six months tjherefrom 
shall continue to hold their elections annually at the latter 
date, and the remaining half of the Voting Divisions shall 
hold their annual elections six months after the former. 

55 ARTICLE V. 

Appointment of and Changes in Management 

Representatives. 


the Man- 
Manage- 


Upon the election of Employe Representatives 
agement will announce the appointment of the 
ment Representatives in the Assembly, whose number shall 
be the same as the number of Employes’ Representatives. 
They may be chosen from any section of the Plant] or Office 
help which has supervisory duties, and they may b^ changed 
or have vacancies filled at the discretion of the Manage¬ 
ment. 

ARTICLE VI. 

Vacancies in Employes’ Assembly Representatives. 

1. If any Employes’ Representative leaves thje service 
of the Plant or becomes ineligible for any of th£ reasons 
stated in Article III or is recalled by his Voting Division, 
as provided in Article VII, or is absent from fivej consecu¬ 
tive meetings of the Assembly without such absence being 
excused by the Assembly, his membership therein shall 
immediately cease. 

2. All vacancies among the Employes’ Representatives 
shall be promptly filled by special nomination and election 
conducted under the direction of the Assembly in j the same 
manner as regular nominations and elections. 

ARTICLE VII. 

Recall of Employe Representatives. 

1. If the services of any Employe Representative become 
unsatisfactory to the employes of the Voting Division from 
which he was elected, they may recall him by filing with 
the Secretary of the Assembly a petition signed hf not less 
than one-third of the Employes of the Voting Division and 
asking for the recall of their Representative. A special 
election by secret ballot shall then be held in th$t Voting 
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7. When all who desire have voted, the timekeeper and 
the employe teller shall open the ballot box and count and 
record the votes in the presence of the Plant Superin¬ 
tendent or person designated by him. 

8. In each Voting Division the two persons receiving the 
highest number of votes shall be declared nominated. 

9. If any person nominated is found to be disqualified 
under the provisions of Article III, then the properly quali¬ 
fied candidate receiving the highest number of votes shall be 
declared nominee. 

10. The result of the balloting and the names of the nom¬ 
inees shall be posted in the Plant departments concerned as 
soon as the Votes have been counted and the nomination 
declared. 

Elections. 

11. Not more than four days after the nominations are 
posted an Election by secret ballot shall be held in the 
same manner as prescribed in this Article for nominations, 
except that at the election only the names of the two per¬ 
sons who have been duly nominated shall appear on the 
ballots, and these persons alone shall be voted for. 

12. The name of the nominee receiving the highest num¬ 
ber of votes shall be placed first upon the election ballot; 
the name of the nominee receiving the next highest number 
shall be placed next on the election ballot. 

* 13. At the Election the candidate receiving the highest 
number of Votes in the Voting Division shall be declared 
elected a member of the Plant Assembly and shall hold 
office for one year; except that six months after the first 
election half of the Employes’ Representatives shall be 
retired. These persons shall be determined by lot imme¬ 
diately after the first election but shall be eligible for re¬ 
nomination and re-election. 

* 13. (As amended) The person receiving the second 
highest number of votes cast in any division shall act as 
alternate in the absence of the regular representative. 

14. The provision in Section 13 shall apply only at the 
end of the first six months of the existence of the Assembly 
and is adopted in order to provide that at least half of the 
Employes’ Representatives in the Assembly will always 
consist of members who have had previous experience in 
the work. 
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15. After the first election the Voting Divisions which 
retire their Representatives by lot six months therefrom 
shall continue to hold their elections annually at the latter 
date, and the remaining half of the Voting Divisions shall 
hold their annual elections six months after the former. 

55 ARTICLE V. 

Appointment of and Changes in Management 

Representatives. 

Upon the election of Employe Representatives the Man¬ 
agement will announce the appointment of the Manage¬ 
ment Representatives in the Assembly, whose number shall 
be the same as the number of Employes’ Representatives. 
They may be chosen from any section of the Plant or Office 
help which has supervisory duties, and they may M changed 
or have vacancies filled at the discretion of the Manage¬ 
ment. 

ARTICLE VI. 


Vacancies in Employes’ Assembly Representatives. 

1. If any Employes’ Representative leaves tfie service 
of the Plant or becomes ineligible for any of th<p reasons 
stated in Article III or is recalled by his Voting [Division, 
as provided in Article VII, or is absent from five! consecu¬ 
tive meetings of the Assembly without such absence being 
excused by the Assembly, his membership therein shall 
immediately cease. 

2. All vacancies among the Employes’ Representatives 
shall be promptly filled by special nomination and election 
conducted under the direction of the Assembly in the same 
manner as regular nominations and elections. 

ARTICLE VII. 

Recall of Employe Representatives. 


1. If the services of any Employe Representative become 
unsatisfactory to the employes of the Voting Division from 
which he was elected, they may recall him by filing with 
the Secretary of the Assembly a petition signed bV not less 
than one-third of the Employes of the Voting Division and 
asking for the recall of their Representative. A special 
election by secret ballot shall then be held in th^t Voting 
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Division under the direction of the Assembly to decide 
whether such Representative shall be recalled or continued 
in office. 

2. If at such election a majority of the employes in the 
Voting Division vote in favor of recalling their Repre¬ 
sentative, then his term of office shall immediately cease; 
otherwise he may continue in office. 

ARTICLE VIII. 

The Assembly—Its Organization and Powers. 

1. There shall be an Assembly meeting at the call of its 
Chairman and including all of the Representatives elected 
by the employes for the Voting Divisions indicated in the 
published schedule for this Plant. These Employes ’ Rep¬ 
resentatives shall sit jointly with an equal number of ap¬ 
pointed Representatives of the Management, and the two 
shall constitute the Assembly. 

2. Members of the Assembly shall serve until their suc¬ 
cessors have been elected or appointed, and vacancies shall 
be filled by special elections or by appointment of new 
Management Representatives as provided in Article V and 

VL 

3. Two persons in the employment of the Company, but 
not members of the Assembly and without voting power in 
it, shall be chosen by the Assembly as Chairman and Sec¬ 
retary, respectively, of the Assembly. 

4. The Assembly is not vested with executive or adminis¬ 
trative authority but may review and discuss all cases and 
matters referred to it by its Committees or initiated by the 
Employed or Management Representatives concerning the 
mutual interests of employes and management, and the 
Assembly and its Committees may call for any desired in¬ 
formation or evidence. 

56 5. The Assembly may include in such matters all 

cases, references or appeals relating to wages, hours, 
safety, buildings, plant equipment, sanitation, restaurants, 
dressing rooms, and like matters. 

6. When any decision of the Assembly calling for action, 
obtains a two-thirds vote it shall be filed with the Manage¬ 
ment and shall have a binding effect upon both Employer 
and Employes, unless within fourteen days the Board of 
Directors of the Company or the Employes' Representa- 
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lives request the Assembly to reopen the matter fcfr further 
consideration. 

7. When after such reconsideration in the Assembly it 
is deemed impossible to arrive at a collective agreement by 
joint conference on any one issue, the management and the 
employes are at liberty to take such action outside of the 
Plan as they may think desirable. But such action will not 
of itself terminate the general use of the Plan, which shall 
continue in full force so long as it is desired by jEmployer 
and Employe. 

8. A majority of the Employes ’ Representatives, to¬ 
gether with a majority of the Management Representa¬ 
tives shall constitute a quorum; but at all meetings the 
voting power of the two shall be equal, and the Chairman 
of the Assembly shall see that the balance prescribed is 
maintained. 

9. The Assembly shall hold regular meetings| at times 
fixed by it. Special meetings may be called on the j authority 
of the Chairman, who will give three days written notice 
of the same. A special meeting shall be calldd by the 
Chairman when requested in writing by any three) members 
of the Assembly. 

10. The Company shall. provide at its expense suitable 
meeting places for the Assembly, its Committee^ and sub¬ 
committees. 

11. Employes serving as members of the Assembly shall 
receive their regular pay from their Employer diiring such 
absence from work as this service actually requijres. 

12. Employes attending any meeting at the request of 
the Assembly or of any of its Committees or Sub-commit¬ 
tees shall receive their regular pay from their Employer 
for such time as they are actually and necessarily absent 
from work on this account. 

13. The Assembly may prepare and distribute to the 
employes reports of its proceedings, and the expense there¬ 
of shall be borne by the Employer. 

14. The Rules governing this Plan may be amended by 
a two-thirds vote of the Assembly and the approval of the 
Management, notice of such proposed amendment having 
been given at a previous meeting held not less than four 
weeks nor more than six weeks before the amendment is 
voted upon. 
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Division under the direction of the Assembly to decide 
whether such Representative shall be recalled or continued 
in office. 

2. If at such election a majority of the employes in the 
Voting Division vote in favor of recalling their Repre¬ 
sentative, then his term of office shall immediately cease; 
otherwise he may continue in office. 

ARTICLE VIII. 

The Assembly—Its Organization and Poivers. 

1. There shall be an Assembly meeting at the call of its 
Chairman and including all of the Representatives elected 
by the employes for the Voting Divisions indicated in the 
published schedule for this Plant. These Employes’ Rep¬ 
resentatives shall sit jointly with an equal number of ap¬ 
pointed Representatives of the Management, and the two 
shall constitute the Assembly. 

2. Members of the Assembly shall serve until their suc¬ 
cessors have been elected or appointed, and vacancies shall 
be filled by special elections or by appointment of new 
Management Representatives as provided in Article V and 
VL 

3. Two persons in the employment of the Company, but 
not members of the Assembly and without voting power in 
it, shall be chosen by the Assembly as Chairman and Sec¬ 
retary, respectively, of the Assembly. 

4. The Assembly is not vested with executive or adminis¬ 
trative authority but may review and discuss all cases and 
matters referred to it by its Committees or initiated by the 
Employes or Management Representatives concerning the 
mutual interests of employes and management, and the 
Assembly and its Committees may call for any desired in¬ 
formation or evidence. 

56 5. The Assembly may include in such matters all 

cases, references or appeals relating to wages, hours, 
safety, buildings, plant equipment, sanitation, restaurants, 
dressing rooms, and like matters. 

6. When any decision of the Assembly calling for action, 
obtains a two-thirds vote it shall be filed with the Manage¬ 
ment and shall have a binding effect upon both Employer 
and Employes, unless within fourteen days the Board of 
Directors of the Company or the Employes’ Representa- 
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tives request the Assembly to reopen the matter for further 
consideration. 

7. When after such reconsideration in the Assembly it 
is deemed impossible to arrive at a collective agreement by 
joint conference on any one issue, the management and the 
employes are at liberty to take such action outside of the 
Plan as they may think desirable. But such actioh will not 
of itself terminate the general use of the Plan, which shall 
continue in full force so long as it is desired by Employer 
and Employe. 

8. A majority of the Employes’ Representatives, to¬ 
gether with a majority of the Management Representa¬ 
tives shall constitute a quorum; but at all meetings the 
voting power of the two shall be equal, and the phairman 
of the Assembly shall see that the balance prescribed is 
maintained. 

9. The Assembly shall hold regular meetings at times 
fixed by it. Special meetings may be called on the authority 
of the Chairman, who will give three days written notice 
of the same. A special meeting shall be calldd by the 
Chairman when requested in writing by any thre^ members 
of the Assembly. 

10. The Company shall. provide at its expensp suitable 
meeting places for the Assembly, its Committee^ and sub¬ 
committees. 

11. Employes serving as members of the Assembly shall 
receive their regular pay from their Employer during such 
absence from work as this service actually requires. 

12. Employes attending any meeting at the request of 
the Assembly or of any of its Committees or Sub-commit- 
tees shall receive their regular pay from their Employer 
for such time as they are actually and necessarily absent 
from work on this account. 

13. The Assembly may prepare and distribute to the 
employes reports of its proceedings, and the expense there¬ 
of shall be borne by the Employer. 

14. The Rules governing this Plan may be amended by 
a two-thirds vote of the Assembly and the approval of the 
Management, notice of such proposed amendment having 
been given at a previous meeting held not less than four 
weeks nor more than six weeks before the amendment is 
voted upon. 
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ARTICLE IX. 

Committees of the Assembly—Their Organization 

and Powers. 

1. There shall be three Standing Committees of the As¬ 
sembly : 

(a) On Assembly Procedure and Elections. 

(b) On Interpretations and for Adjustment of Disputed 
Plant Rulings. 

57 (c) On Changes in Working Conditions. 

The Assembly may appoint such additional Com¬ 
mittees, temporary or permanent, as it may deem neces¬ 
sary. 

2. Each Assembly Committee shall consist of equal num¬ 
bers of Employes’ and Management Representatives hold¬ 
ing office for six months but eligible for reappointment. 

3. Each Committee shall elect from its members a Chair¬ 
man and a Secretary who shall be allowed to vote and 
speak at all meetings. 

4. Each Committee shall develop its own Rules and Pro¬ 
cedure provided they are consistent with the general Rules 
of the Plan herein provided, but no vote shall be taken 
unless equal numbers of each class of Representatives are 
present. 

5. The Assembly shall have power to recall any Com¬ 
mittee member by a two-thirds vote. 

6. All action by a Committee shall be based upon the 
unanimous vote of those present. Upon failure of a Com¬ 
mittee to agree on any matter referred to it, the Secretary 
of the Committee shall prepare a full statement of the facts 
and shall send it to the Secretary of the Assembly for 
review and decision. 

ARTICLE X. 

Rules for Using the Committees. 

A. Committee on Assembly Procedure and Elections. 

1. After the first nominations and elections herein other¬ 
wise provided for, the Standing Committee of the Assembly 
on Procedure- and Elections shall handle all such matters, 
viz: arranging details of nominations, supervising elec- 
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tions, providing tellers and certifying successful Candidates 
to the Assembly and to the Management. 

2. All questions of Procedure or Plan of Action not spe¬ 
cifically outlined in these Rules shall be referred to this 
Committee for ruling and advice. 

3. All complaints against Assembly members| or Com¬ 
mittee members, as such, shall be referred to thi^ Commit¬ 
tee for consideration, or the Committee may, oil its own 
initiative, investigate and report to the Assembly. 

B. Committee on Interpretations and For Adjustment of 
Disputed Plant Rulings. 

1. The course to be followed in the settlement of any 


employe’s complaint or that of any group of employes for 
which this Committee exists, shall be as follows] 

In no case shall the Committee act until the regblar plant 
authorities have been given an opportunity by the ag¬ 
grieved party or parties to hear and adjust the issue. 

2. Where satisfaction is not obtained through tpe regular 
plant authorities, the employe or employes concerned may 
take the matter up with their elected Voting Division Rep¬ 
resentative who shall consult with the appointed Manage¬ 
ment Representative for the Division, and these, though 

without power to render a decision at this stage, 
58 shall together seek to effect a settlement by mutual 
agreement of the parties. 

3. Failing a settlement by mutual agreement at the first 
stage the joint Representatives for the Division j concerned 
shall send the case for a decision to the Conjmittee on 
Plant Rulings for their Section of the Plant, and failing a 
unanimous decision by the Sub-Committee, the case shall go 
to the Main Committee on Disputed Plant Rulings whose 
decision, if unanimous, shall be final; otherwise, the matter 
shall go to the Assembly for its action. 


C. Committee on Changes in Working Conditions. 

1. After the regular plant authorities have been first 
approached, all proposals to make any change :n existing 
working conditions on the Plant, such as wages, hours, 
safety, sanitation, or involving buildings, equipment, facili¬ 
ties, or other conditions of interest to employes, shall then 
be referred to this Committee, and it shall b^ the duty 
of this Committee to investigate, discuss, and mhke recom- 
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mendations on such matters as involve policies or plans 
affecting future working arrangements; but the Committee 
shall in no case pass upon individual cases or make binding 
decisions. 

2. The Committee shall submit all of its recommenda¬ 
tions and reports on its investigations to the Assembly for 
further discussion and for its approval or rejection, and it 
may have the subject re-committed to it at the discretion 
of the Assembly. 

ARTICLE XI. 

Independence of Action. 

Neither the Company nor the Employes shall discrim¬ 
inate against any Representative on account of any posi¬ 
tion taken in the free exercise of his own convictions while 
discharging his duties as such Representative. 

ARTICLE XII. 

No Discrimination. 

No favor or prejudice may be shown either by the Com¬ 
pany or by the employes towards any employe in the matter 
of voting or in any other matter by reason of the employe’s 
race, religious creed, political belief, membership or non- 
membership in any labor union or other organization. 

ARTICLE XIII. 

1 Observance of Labor Laws. 

There shall be on the part of the Company and on the 
part of the Employes strict observance of the Federal and 
State Laws respecting Labor. 

59 EXHIBIT B 

Shoe & Leather Report Annual (1935)—p. 365 

LAWRENCE, A. C. LEATHER CO. (Cap. $10,000,000), 
Sawyer St. (Tel. Peabody 400, Cap. 72800). Tanneries also 
in Winchester, N. H.; So. St. Paul, Minn.; Ashland, Ky.; 
Hazelwood, N. C.; Newport, Tenn. G-. H. Swift, chairman 
of Boards; A. F. Hunt, pres.; H. N. Goodspeed, V. F. 
Likins, R. L. Winans, A. J. Green, S. N. Nectow, vice- 
pres’ts; W. W. Sherman, treas.; R. H. Benedict, ass’t treas. 
& sec’v. H. N. Goodspeed, vice-pres’t in charge of calfskin 
and sheepskin production. Calfskins, patent leather, side 
leather, innersoles, sheepskins, shearlings, sole leather, 
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belting leather; cut soles. Product sold through o^vn stores: 
210 South St., Boston, Mass.; 317 No. 16th St., St. Louis, 
Mo.; 1 Park Ave. Bldg., New York, N. Y.; 52 So.! Main St., 
Gloversville, N. Y.; 256 No. 3rd St., Philadelphia, Pa.; 204 
West McBee Ave., Greenville, S. C.; 20 South 3ifd St., Co¬ 
lumbus, 0.; 744 No. 4th St., Milwaukee, Wis. Mi:. Gaylord 
Lee, San Francisco, Pacific Coast representative. Export 
office, Sawyer St., Peabody, Mass. Foreign: Joseph Wein¬ 
berg, 14 Boulevarde Poissoniere, Paris, France. A. J. 
Green, gen. supt.; H. C. Little, supt.; H. J. Somers, hides; 
F. R. Kitchell, calfskins; S. Palmer, sheepskins; E. B. Bots- 
ford, tanning materials and mach’y. (See salesnlen daily.) 
Annual capacity: 1,200,000 hides, 2,300,000 calfskins, 7,500,- 
000 sheepskins. Brands: “Nubuck” suede sidb, ‘ 4 Black 
Diamond’’ patent side “Alanac” side, “Hub” gijm insoles, 
“Naco” calf, “Weil da” suede calf, “Lawk-o” calf, 
“Moda” calf, “Spinna” calf, “Aclosuede” sheep, garment 
and glove, “Chrome Chevrita” sheep, “Aclokoat” clothing 
sheep, “Acloglove” sporting goods sheep, “Spinna” calf 
for sheepskin roll covering leathers for the Textile trade. 
“Moda” calf. (Tan & Fin.) 

60 EXHIBIT C 

i. 

Excerpt from a report of the Board of Conciliation & Ar¬ 
bitration, Department of Labor & Industries of the 
Commonwealth of Massachusetts for the yOar ending 
November 30, 1921—Pages 9, 10 and 11. 

A. C. Lawrence Leather Company and National Calfskin 
Company .— 

In Januarv a labor controversv between the A. C. Law- 
rence Leather Company and the National Calfskin Company 
(corporations operated by the National Leather Company) 
and their employes came to the attention of the Board. It 
appeared that these two companies had an agreeknent with 
members of the Leather Workers’ Union which expired 
November 1, 1920. The two companies notified pie repre¬ 
sentatives of the Union that on that date they would cease 
to have any further dealings with the Union as such, but 
would be willing to deal with their own employees, either 
individually, collectively or through a committee. A reduc¬ 
tion in wages was also to be put into effect. On February 
11, 1921, about 44 men ceased work in the tacknig depart¬ 
ment of the National Calfskin Company, which | employed 
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about 550. A general cessation of work on the part of the 
employees of this plant took place on February 25. The 
Board investigated the matter and, after conferences with 
both parties, endeavored to adjust the differences, but was 
unable to do so. On March 31 practically all of the employ¬ 
ees, about 1,200 in number, ceased work in the plant of the 
A. C. Lawrence Leather Company. The Board, after con¬ 
sultation with the mayor of Peabody and others, being 
unable to conciliate the differences or to induce the em¬ 
ployers to submit the matter to arbitration (which the em¬ 
ployees agreed to do), proceeded under the statute to hold 
a public hearing to determine who was mainly responsible 
for the existence of the labor controversy. 

The first hearing was held on April 27, and hearings were 
continued on various dates for a period of about a month. 
In each instance the hearings assumed the nature of con- 
ferences 2 during which the company submitted two offers 
of adjustment which were refused by the employees. On 
May 24 a proposition was submitted by the company 

61 which, briefly stated, was that within the next thirty 
days work would be guaranteed to 900 former em¬ 
ployees of the A. C. Lawrence Leather Company and 300 
former employees of the National Calfskin Company, but 
without recognition of the Union. This proposition was 
accepted by the men and the controversy adjusted. 

62 EXHIBIT D 

COPY 

THE COMMONWEALTH OF MASSACHUSETTS 
The Department of Labor & Industries 
Board of Conciliation and Arbitration 
State House, Boston 

February 8, 1936 

Mr. A. Howard Myers, 

Acting Regional Director, National Labor 
Relations Board, 

Federal Bldg., Boston, Mass. 

Dear Mr. Myers: 

Please may I say that subsequent to the conciliation 
efforts engaged in, in 1921, at the time of the strike of em- 
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ployees of the A. C. Lawrence Leather Company), and until 
the date of the conclusion of that strike in 1933,! my activi¬ 
ties with respect to matters at that plant were Confined to 
attempting to settle such questions as arose w{th respect 
to reinstatement of discharged employees at ^said plant 
from time to time. In 1933 I took an active part in concilia¬ 
tion efforts during the general strike in the Peabody dis¬ 
trict, and with respect to questions which arose Concerning 
striking employees in the A. C. Lawrence plant. 

Trusting that this is the information that yoti desire, I 

am, ! 

Very truly yours, 
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/s/ FRED M. KNIGHTf 

Industrial Relations Adjuster 

Affidavit of Francis J. W. Ford 
Filed February 20, 1936 


State of Massachusetts, 

County of Suffolk, ss: 

Francis J. W. Ford, of Boston, County of Suffolk and 
Commonwealth of Massachusetts, being duly sworn, on 
oath deposes and says as follows: 

1. He is the United States District Attorney for the 
District of Massachusetts, with offices in the Post Office 
Building, Boston, Massachusetts. 

2. That he has neither prosecuted nor threatened to 
prosecute any of the officers, agents, servants orj employees 
of A. C. Lawrence Leather Company of Peabody, Massa¬ 
chusetts, nor said corporation itself for any alleged viola¬ 
tion of Section 12 of the “ National Labor Relations Act,” 
nor has he any intention of instituting such prosecution. 

FRANCIS J. W. FORD 
United States District Attorney 
for the District of Mass . 
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February 8, 1936. 

Personally appeared the above named Francis J. W. 
Ford and being duly sworn, made the above statement. 
Service of copy acknowledged Feby 19th 1936 at 3 P. M. 

HUGH H. OBEAR, 

Atty for Plaintiff. 

(Notarial Seal) Before me Thomas P. O’Connor 

Notary Public 

64 Affidavit of Daniel J. Boyle 

Filed February 20, 1936. 

State op Massachusetts, 

County of Suffolk , ss: 

Daniel J. Boyle, of Peabody, County of Essex and Com¬ 
monwealth of Massachusetts, being duly sworn, on oath 
makes affidavit and says as follows: 

1. He is the National Secretary and Treasurer of the 
National Leather Workers’ Association, a voluntary un¬ 
incorporated association. 

2. That in the conduct of his duties as an officer and mem¬ 
ber of said association, and as a leather worker, he has 
for many years been familiar with the labor and industrial 
problems in the tanning and leather plants located in the 
Peabody district, which district includes the municipal cor¬ 
porations of Peabody, Salem and Danvers in the County 
of Essex and Commonwealth of Massachusetts, and that 
further he is and for many years has been well acquainted 
with the labor problems and management-employee rela¬ 
tions in the Peabody plants of the A. C. Lawrence Leather 
Company. 

3. That since the inauguration of the Employees’ Rep¬ 
resentation Plan in said plants in 1922 and up to and includ¬ 
ing the present date, many employees thereof have com¬ 
plained to him of inequitable operation of said plan 

65 and of the oppressive and unsatisfactory relation¬ 
ship between the workers and management in said 

A. C. Lawrence Leather Company plants and of their work¬ 
ing conditions. 

4. That in February or March of 1930 at the Waters 
River Plant of said A. C. Lawrence Leather Company in 
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Peabody, and while said Employees ’ Represent 
was allegedly in operation, there was a strike of i 
duration in the wet wheeling and buffing dep* 
said plant. 

5. That a serious strike in all tanneries located in said 
Peabody district occurred early in the year of 4933 which 
lasted a number of weeks. That during said Strike, ap¬ 
proximately two hundred and fifty workers in thb Peabody 
plants of A. C. Lawrence Leather Company went on strike 
and that upwards of six hundred and fifty workers in said 
plants, including both strikers and those who remained at 
their employment, signed applications for membership in 
the National Leather Workers’ Association. That the A. C. 
Lawrence Leather Company in resisting the #rike em¬ 
ployed local police for the purpose of intimidating and 
coercing those of its employees on strike and its Employees 
who continued in employment, by posting them all conspicu¬ 
ous points about its several establishments, and[ that fur¬ 
ther the A. C. Lawrence Leather Company fought said 
strike by seeking injunctive relief in the Superior Court 
of Essex by equity suit #5063 in said court, entitled A. C. 
Lawrence Leather Company, plaintiff, vs. Mfilliam D. 
Mahan, Michael Cochrane, Joseph Massidda, Sometimes 
known as Joseph Massidass, and all other officers land mem¬ 
bers of the National Shoe and Leather Associatioi of Lynn, 
Salem, Peabody, Danvers and vicinity, 

6. That at the conclusion of said strike, larg$ numbers 
of the A. C. Lawrence Leather Company strikers were 
never allowed to return to w’ork but had to find employment 
in other plants, and with respect to some of the others they 
were denied reemployment for long periods of tfime, such 
denial in affiant’s opinion being for the purpose |of intimi¬ 
dating and coercing said strikers and others in the employ¬ 
ment of said company. It is affiant’s recollection and belief 

that less than one hundred of said strikers from the 
66 A. C. Lawrence Leather Company ever secured re¬ 
employment therewith. 

DANIEL J. BOYLE 

National Secretary and Treasurer 
National Leather Workers’ Association 
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February 8, 19'36. 

Personally appeared the above named Daniel J. Boyle 
and being duly sworn, made the above statement. 

Before me 

WILLIN' FRANCIS REGAN 
Justice of the Peace . 

Service of copy of within affidavit acknowledged this 19th 
day of Feby 1936 at 3 P. M. 

HUGH H OBEAR 
Atty for Plaintiff 

67 Affidavit of Daniel J . Boyle 

Filed February 20, 1936. 

City of Washington, 

District of Columbia, ss: 

Daniel J. Boyle, being first duly sworn upon his oath, 
deposes and says: 

1. That he is a resident of Peabody, County of Essex, 
Commonwealth of Massachusetts, and is the National Sec¬ 
retary and Treasurer of the National Leather Workers 
Association, a voluntary unincorporated association. 

2. That he has been connected with the leather industry 
in and around Peabody, Massachusetts for twenty two 
years last past. 

3. That he is familiar with the usages and customs of the 
leather industry. 

4. That when a consignment of leather is sold from a 
tannery such as the A. C. Lawrence Co. that the transaction 
is not completed at the plant of the seller but that the 
leather is shipped to the purchaser subject to inspection and 
approval. The title to the leather remains in the shipper 
until it is accepted by the purchaser. Should any of the 
leather fail to conform to the sample or specification of the 
order, it may be returned to the tannery or the entire order 

may be canceled by the purchaser and all the leather 

68 returned to the tannery. Frequently great quantities 
of leather are returned to tanneries in and about 
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r 


Peabody, Mass., including the tannery of the A. 


C. Law¬ 


rence Leather Company. When such leather is returned, the 
tannery is obligated to supply an equal amount of leather 


conforming to sample or specification. 

5. That he is familiar with the operations of! the A. C. 
Lawrence Leather Company and says that the I company 
maintains a “bark” tannery at Winchester, N. p. operat¬ 
ing under the name of the Winchester Leather Company, 
that the company maintains no “bark” tannery in Peabody, 
Mass, and that frequently, the affiant is informed, the com¬ 
pany receives at the Peabody plant shipment off “pickled 
sheep skins” and upon sorting, it is found that: some of 
the skins are suitable for “roller” leather and that these 
skins are transported to the company’s plant at Winchester, 
New Hampshire for “bark” tanning. 

6. That he is informed, believes and therefore avers the 
fact to be that the A. C. Lawrence Leather Conjpany is a 
controlled subsidiary of Swift & Co. by reason jof owner¬ 
ship of stock by Swift & Company in National Leather Co., 
the parent company of A. C. Lawrence Leather Company; 
that Swift and Co. owned as of October 27, 1934, 125,243 
shares of 8% Cumulative Preferred Shares of National 
Leather Company, the total number issued and outstand¬ 


ing as of December 28, 1934 of Preferred Stock oi National 


Leather Company being 130,000 shares, and Svift & Co. 


owned 58,915 Common Shares of National Leather Co. on 
October 27,1934, out of a total of 75,000 shares outstanding 
on December 28, 1934; that these shares were acquired by 
Swift and Co. at a cost of $12,447,389.25 and had on Oc¬ 
tober 27, 1934, book value of $10,519,613.86. 

That the relationship of Swift & Co. to A. C. Lawrence 
Leather Company may be clearly demonstrated by the 
following: 


Swift & Co. investment in National Leather 
Co. Book Value $10,^19,613.86 

National Leather Co. (Less capital Donated 
by A. C. Lawrence Leather Co.) 10,p24,696.81 

A. C. Lawrence Leather Co. (less capital Do¬ 
nated and Deficit for 1934) 10,p24,396.81 

showing that Swift & Co. Book value of investment is 
figured at $5,082.95 less than the actual asset value of 


62 


A. C. LAWRENCE LEATHER COMPANY VS. 


National Leather Co. and the actual value of National 
Leather Co. assets is only $300.00 more than the actual as¬ 
set value of A. C. Lawrence Leather Company. 

69 The officers of A. C. Lawrence Leather Company 
are: 

President A. F. Hunt—(Pres, of National Leather Co.) 
Treasurer W. W. Sherman (Treasurer of National Leather 
Co. and Assistant Treasurer of Swift & Co.) 

Secretary R. H. Benedict (Secretary and Asst. Treasurer 
of National Leather Co.) 

The Directors of A. C. Lawrence Leather Co. are: 

H. N. Goodspeed (Vice President National Leather Co.) 

J. G. Smithwich (Assistant Comptroller of Swift & Co.) 
Geo. H. Swift (Chairman of the Board of Directors of 
National Leather Co. and Director of Swift & Co.) 

The officers of National Leather Co. are: 

Chairman of the Board of Directors—Geo. H. Swift (Di¬ 
rector of Swift & Co.) 

President—Alfred H. Hunt 
Vice President—H. N. Goodspeed 

Treasurer—W. W. Sherman (Assistant Treasurer of 
Swift & Co.) 

Secretary and Asst. Treasurer—R. H. Benedict 
The Directors of National Leather Co. are: 

Geo. H. Swift (Director of Swift & Co.) 

Albert H. Hunt 
H. N. Goodspeed 

W. W. Sherman (Assistant Treasurer Swift & Co.) 

R. H. Benedict 

That the A. C. Lawrence Leather Company owns and 
controls the following subsidiary companies: 

Winchester Leather Co.—Winchester, N.H. 

Ashland Leather Co.—Ashland, Ky. 

National Leather Co.—St. Paul, Minn. 

and the company owns tanneries in Hazelwood, N. C. and 

Newport, Tennessee. 

That the A. C. Lawrence Leather Company maintains 
offices and salesrooms at the following places: 

210 South St., Boston, Mass. 

317 North 16th St., St. Louis, Mo. 

1 Park Ave Bldg., New York, N. Y. 

52 South Main St., Gloversville, N. Y. 
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256 No. 3rd St., Philadelphia, Pa. 

204 West MeBee Ave., Greenville, S. C. 

20 South 3rd St., Columbus, Ohio. 

744 No. 4th St., Milwaukee, Wisconsin 

That the said company maintains its buying headquar¬ 
ters at Peabody, Mass, for the purchase of all of the sup¬ 
plies and that all quotations for the sale of its products in 
any of its salesrooms must be confirmed in Peabody, Mass, 
although the leather sold may be shipped from aiy one of 
its salesrooms or tanneries. 

That Mr. Gaylord Lee of San Francisco, California, rep¬ 
resents the company on the Pacific Coast and Mj\ Joseph 
Weinberg, 14 Boulevard Passoniere, Parish France, 
70 is the foreign representative. The company main¬ 
tains an export office on Sawyer Street, [Peabody, 
Mass. ^ 

7. That he is informed, believes and therefore avers the 
fact to be that at each of the aforementioned offices and • 
salesrooms, the company maintains a stock of leather from 
which orders of purchasers are filled and which stock is 
replenished from time to time by shipments from the sev¬ 
eral tanneries owned and operated by the plaintiff; that 
when the stock of any office and salesrooms is insufficient to 
fill the requirements of the trade, the order is filled in part 
from the stock in the salesroom and the balance ik shipped 
from the several tanneries of the company subject, how¬ 
ever, to the usage and custom of the trade as described in 
paragraph 4 hereof. 

8. That he is informed, believes, and therefore avers the 
fact to be that the A. C. Lawrence Leather Company main¬ 
tains “buyers” in those countries of the world, wlfere there 
is a substantial amount of hides and skins available for 
purchase and export. 

9. That he is informed, believes and therefore ^vers that 
the A. C. Lawrence Leather Company is one of the largest 
tanneries in the world; that its plant facilitiesj have an 
annual capacity of 1,200,000 hides, 2,300,000 calfskins, and 
7,500,000 sheepskins; and that the said hides and skins so 
processed are received by the company from many states in 
the United States and many foreign countries of ^he world. 

That the said company manufactures and sells leather in 
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all forms and for all uses, including sole, patent leather, 
calfskins, sheepskins, shearlings, shoes, gloves, garments, 
bags, and cases, and “split”. 

That the said company uses all of the known methods of 
tanning including chrome, vegetable, combination bark 
alum and oak tonnages. 

10. That the A. C. Lawrence Leather Company is a cor¬ 
poration organized and existing under the laws of the 
State of Maine and as such, on March 18, 1935, filed with 
the Commissioner of Corporations for the State of Maine, 
a sworn statement of its financial condition as of December 
28, 1934, a copy of which is hereto attached, made a part 
hereof and marked Exhibit “A”. 

71 11. That he is in a general way familiar with the 

processes of manufacture used by the A. C. Law¬ 
rence Leather Company at its Peabody plant and that the 
processes used in that plant are no different than the 
processes in common use among tanners generally; that 
such processes can be readily performed by workers skilled 
in the manufacture of leather. 

12. That he is familiar with the labor relations of the A. 
C. Lawrence Leather Company and is informed, believes 
and therefore avers that the Employees Representation 
Plan of the A. C. Lawrence Leather Company is not a true 
representation plan, that the said Plan is designed to be 
controlled by the company; that the committees operating 
under it are dominated by the company; that workers can¬ 
not in fact obtain redress of grievances through the com¬ 
mittees operating under the Plan; that neither the letter 
nor spirit of collective action has or can obtain under the 
Plan. 

13. That he is familiar with the conditions which led to a 
strike in the leather industry in Peabody, Mass, in 1933, 
at which time 250 workers of the A. C. Lawrence Leather 
Company went out on strike; that upon the conclusion of 
the strike and as part of its settlement, Mr. Arthur J. 
Green, Vice President and General Manager of A. C. Law¬ 
rence Leather Company, entered into an agreement with Leo 
Sullivan, the then Mayor of Peabody, Mass., whereby the 
National Leather Workers Association would withdraw its 
picket lines and the company would reinstate the striking 
workers without discrimination; that the said Association 
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withdrew its picket lines but that the company rpfused to 
reinstate the workers until and after the intervention of 
the office of the Commissioner of Labor and Industry of the 
Commonwealth of Massachusetts, and then reinstated only 
100 of the 250 workers who had been out on strike. 

14. That he is familiar with the labor conditions and 
the attitude of the laboring people in and around] the Pea¬ 
body District and that if the hearing, now scheduled before 
the National Labor Relations Board in Boston, Massachu¬ 
setts, wherein this plaintiff is respondent, is not [held and 
the issue therein charged not determined, that the Plan 
will continue its unfair labor practices and sucn continu¬ 
ance will lead to labor unrest and a general Reeling of 
frustration among the workers of that district a^id of the 

whole State of Massachusetts; that such Continued 
72 unfair labor practices of the Plan will lead io a labor 
dispute probably resulting in a strike with its attend¬ 
ant hardships, suffering and loss. 

15. That he is informed, believes and therefore avers 
that the Plan has, since the filing of the charge and issuance 
of the complaint by the National Labor Relations Board, 
laid off about 400 of its employees, stating that because of 
governmental action they were going to slow up production; 
when in fact your affiant is informed that the action of the 
National Labor Relations Board has not damaged said 
plaintiff; that said layoffs are solely and only for the pur¬ 
pose of distorting the facts and to invoke the aid of equity. 

Further your affiant sayeth not 

DANIEL J iOYLE 


Subscribed and Sworn to before me this 14t|h day of 
February, 1936. 

(Seal) JOHN E. LAWYER, 

Notary Public 


Notary Public, District of Columbia 
My commission expires September 8, 1939 

Service of copy acknowledged this 19th day of Feb 1936 
—3 PM 


HUGH H OBEAR 


Attorney for Plaintiff 
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73 EXHIBIT “A” 

Extract from Leather and Shoe Financial Statement of 

July , 1935 — Page No . 199. 

“A. C. Lawrence Leather Company, Peabody, Mass., 
filed the following sworn statement with the Commissioner 
of Corporations under the Maine Laws on March 18, 1935; 


Assets 

Cash ...$ 495,838.64 

Accts. & Notes Rec.1,472,262.25 

Customers and others 

Merchandise & Sup.5,315,552.11 

Securities . 265,538.41 

E. E., Mach., Motor Ve¬ 
hicles, Equip., Tools, 

Furn & Fix .4,166,829.94 

Prepaid ins., Int. etc. ... 83,375.46 

Profit & Loss (Deficit).. 1,435,455.26 


Liabilities 

Accts. Pay., Payroll, etc. $525,691.58 

Notes & Accept. Pay. ... 500,000.00 

Due Parent Co. 15,915,78 

Bonds less.held in Treas¬ 
ury . 534,500.00 

Res. for Pensions, Con¬ 
tingencies ... 383,744.71 

Capital Stock .10,000,000.00 

Surplus Capital Donated 1,275,000.00 


TOTAL 
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...$13,234,852.07 TOTAL . 

Affidavit of Edmond Perry 


$13,234,852.07 


Piled February 20, 1936. 

State of Massachusetts, 

County of Suffolk , ss: 

Edmond Perry, of Peabody, County of Essex and Com¬ 
monwealth of Massachusetts, being duly sworn, on oath 
makes affidavit and says as follows: 

On July 8, 1935, while employed in Peabody, Massa¬ 
chusetts af the Waters River Plant of the A. C. Lawrence 
Leather Company, I was laid off on the claim that there 
was no work in my department. I know that this was un¬ 
true. No other reason was given nor had there been any 
criticism of my work. I attempted to explain my grievance 
and secure reinstatement, as I understood to be my right 
under the Employees’ Representation Plan, and was not 
accorded a hearing. I did have a conference with my em¬ 
ployee representative, James McDermott, and the chairman 
of the Assembly Plan, Chester Strout, but Mr. McDermott 
left the conference stating that he would not permit me to 
have a hearing. 

I carried my complaint to Arthur J. Green, who was 
general manager of all the Peabody plants of the A. C. 
Lawrence Leather Company, who referred me through his 
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secretary to Mr. H. Derby, his assistant, who promised to 
investigate the matter. Several days jater, Mr. 
75 Derby informed me that nothing had been ^lone and I 
was given no hearing before the Committee on 
Adjustment of Plant Rulings. None of the company of¬ 
ficials gave me any advice as to how to present ujiy case, in 
accordance with the regulations of said Plan, nor was I 
able to secure advice from any source. 

To the best of my knowledge and belief, nc|ne of the 
workers in said plant are advised or encouraged to act 
under said Plan in their relationships with thi manage¬ 
ment. Further, when I was hired, nothing was said to me 
about the terms and regulations of this Plan nor how I 
could avail myself of any provisions, and such knowledge as 
I gained of this Plan came to me through conversations 
with other workers who themselves knew very little about 
it. New workers, when hired, at least during the time of 
my employment, were not given instructions aboi^t the plan. 

EDMOND PERRY 

February 8, 1936. 

Personally appeared the above named Edmund Perry 
and being duly sworn, made the above statement;. 

Before me 


WILLIN FRANCIS feEGAN 
Justice of the Peace 

Service of Copy acknowledged this 19th day of Feby 
1936. 

HUGH H OBEAi^ 

A tty for Plaintiff 


76 Affidavit of A. Howard Myers 

Filed February 20, 1936. 

Commonwealth of Massachusetts, 

County of Suffolk, ss: 

A. Howard Myers, of Washington, District of| Columbia, 
first being duly sworn makes affidavit and says is follows: 

1. That he is employed by the National Labor Relations 
Board being acting Regional Director for the Fi^st Region, 
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so-called, which Region includes all of the New England 
States excepting Fairfield, Litchfield and New Haven 
Counties in the State of Connecticut, and that he has ex¬ 
amined the records and files of the offices for the First 
Region, that part of Moody’s Investor’s Service known 
as Moody’s Manual of Investments, Industrial Securities, 
1935, and the Shoe and Leather Annual for 1935, in con¬ 
nection with the statements hereinafter made. 

2. That With respect to the statement in Paragraph 8 of 
the Affidavit of Arthur J. Green, filed in this case, wherein 
reference is made to the prosecution of “other complaints” 
that there are no other charges filed at his office. That 
under the General Rules and Regulations established by 
the National Labor Relations Board, Article II, Sections 
1-8, inclusively, he has no power to issue complaints in the 

absence of a filed charge and that he has no present 
77 intention nor does he anticipate the issuance of fur¬ 
ther complaints against the plaintiff in this case. 

3. That the statement of the plaintiff that it has a manu¬ 
facturing plant “located at Peabody. Massachusetts” and 
“other plants”, employing labor at other points in the 
United States, is wholly inadequate to present to this Court 
a proper concept of the national scope and importance of 
the plaintiff and its place in the commerce between the 
states in hides, skins, and leathers. 

Said A. C. Lawrence Leather Company maintains tan¬ 
neries in six states of the Union, including New Hampshire, 
Minnesota, Kentucky, North Carolina, Tennessee and Mas¬ 
sachusetts. It maintains eight stores to sell its products in 
seven states, the same being located in Massachusetts, Mis¬ 
souri, Pennsylvania, South Carolina, Ohio, Wisconsin, and 
New York, in which latter state its stores are located in 
New York City and Gloversville, New York. It has a West 
Coast representative located in San Francisco, an export 
office in Massachusetts and a foreign office in Paris, France. 
Said company has an annual capacity of 1,200,000 hides, 
2,300,000 calf skins and 7,500,000 sheep skins, and makes 
use of many brands and trade names in connection with 
the distribution of its products. 

This plaintiff is a wholly owned subsidiary of the Na¬ 
tional Leather Company, a so-called holding company, 
whose stock is dealt in on the New York Curb Exchange. 
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1 

Said National Leather Company was incorporated in the 
State of Maine, in August, 1919, for the purpose 
over the leather and tanning business of Swift & 


of taking 
Company 


of Chicago, Illinois, and since November, 1930, it has been a 
holding company, all of its manufacturing business and that 
of its subsidiaries now having been taken over apd carried 
on by the plaintiff corporation. Affiant has been | informed, 
however, by accredited representatives of the pontiff that 
the preferred stock as distinguished from the conjmon stock 
of said plaintiff is directly owned by said Swift &l Company 
which company also owns 96.3% of the preferred and 7.8% 
of the common stock of said National Leaf] 
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pany. 


ner 


Com- 


on, is the 
world, op- 


Swift & Company, the parent corporat 
largest meat packing concern in the entire 
erating many industries using and processing fcfr sale the 
by-products derived from slaughtering operations includ¬ 
ing hides and skins from cattle and sheep. Said Swift & 
Company in its packing and other businesses owns and op¬ 
erates fifty packing plants, one hundred and thirteen 
produce plants, nine cotton oil mills, twenty sevqn shorten¬ 
ing refineries, three soap factories and maintain^ over four 
hundred and fifty branch offices and sales agencites. 

Albert F. Hunt, President of A. C. Lawrence Leather 
Company, the plaintiff, is also President of tht National 
Leather Company, and G-. H. Swift, Chairman of the Board 
of Directors of National Leather Company is a member 
of the Board of Directors of Swift & Company. 

Affiant says on information and belief that tlje plaintiff 
corporation is an integral part of the activities 
called parent corporation in disposing of an 
quantity of hides and skins secured through its 
ing operations, in which operations it buys and slaughters 
cattle and sheep delivered to it from the great bulk of the 
cattle and sheep raising states within the United States 
and from foreign countries as well. 


of the so- 
enormous 
slauaffiter- 


A. HOWARD 


MYERS 
1936 


February 1] 

Personally appeared the above named A. Hovjard Myers 
and being duly sworn, made the above statement. 
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(Notarial Seal) Before me 

EDMUND J. BLAKE 
Notary Public 

My commission expires Nov. 27, 1942. 

Service of copy acknowledged Feby 19th 1936—at 3 PM. 

HUGH H OBEAR 
Atty for Plaintiff 

79 ' Affidavit of Erford A. Mahoney 

Filed February 20, 1936. 

State of Massachusetts, 

County of Suffolk, ss: 

Erford A. Mahoney, of Peabody, County of Essex and 
Commonwealth of Massachusetts, being duly sworn, on 
oath makes affidavit and says as follows: 

On July 8, 1935, while employed in Peabody, Massachu¬ 
setts at the Waters River Plant of the A. C. Lawrence 
Leather Company, I was laid off on the claim that there 
was no work in my department. I know that this was 
untrue. No other reason was given nor had there been any 
criticism 6f my work. I attempted to explain my grievance 
and securb reinstatement, as I understood to be my right 
under the Employees ’ Representation Plan, and was not 
accorded a hearing. I did have a conference with my em¬ 
ployee representative, James McDermott, and the chair¬ 
man of the Assembly Plan, Chester Strout, but Mr. McDer¬ 
mott left the conference stating that he would not permit 
me to have a hearing. 

I carried my complaint to Arthur J. Green, who vras 
general manager of all the Peabody plants of the A. C. 
Lawrence Leather Company, who referred me through his 
secretary to Mr. H. Derby, his assistant, who promised to 
investigate the matter. Several days later, Mr. Derby 
informed me that nothing had been done and I was given 
no hearing before the Committee on Adjustment of 

80 Plant Rulings. None of the company officials gave 
me any advice as to how to present my case, in ac¬ 
cordance with the regulations of said Plan, nor was I able 
to secure advice from any source. 
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To the best of my knowledge and belief, none of the 
workers in said plant are advised or encouraged to act 
under said Plan in their relationships with the manage¬ 
ment. Further, when I was hired, nothing was said to me 
about the terms and regulations of this Plan nor how I 
could avail myself of any provisions, and such knowledge 
as I gained of this Plan came to me through conversations 
with other workers who themselves knew very little about 
it. New workers, when hired, at least during the time of 
my employment, were not given instructions about the 
plan. 

ERFORD A. MAHONlEY 

February 8, 1936. 

Personally appeared the above named Erford A. Ma¬ 
honey and being duly sworn, made the above statement. 

j 

Before me j 

WILLIN FRANCIS RfEGAN 
Justice of the Peace\ 

Service of copy acknowledged Feby 19th 1936 j at 3PM 

HUGH H OBEAR j 

A tty for Plaintiff 

81 Affidavit of Albert F. Hunt 

Filed February 25, 1936. 

Albert F. Hunt, of Winchester, County of Middlesex, 
Commonwealth of Massachusetts, being duly sworn, on 
oath deposes and says: 

1. He is President of A. C. Lawrence Leathejr Company. 

2. He has read the affidavit of Ralph H. Cfahouet and 
with particular reference to the statements l^iade in the 
fourth paragraph under Number 4, he says thatj on July 31, 
1935, one Edward J. Blake appeared at the Pebbody plant 
of A. C. Lawrence Leather Company and announced that 
he had been a field representative of the National Labor 
Board and was holding over under the new National Labor 
Relations Board created by the Act that had just been 
passed. He stated that Erford A. Mahoney ^nd Edmond 
Perry, former employees of the A. C. Lawrence Leather 
Company, had filed a complaint to the effect tpat the said 
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A. C. Lawrence Leather Company had discriminated 
against them in laying them off, and that he, the said Blake, 
intended to make an investigation. He demanded 

82 that certain of the employees of said A. C. Lawrence 
Leather Company then engaged in the performance 

of their duties in the plant, be produced in order that he 
might interview them. He then questioned certain of¬ 
ficials of said Company in connection with the operation 
of the Employees Representation Plan, was critical of the 
voluntary pension plan in force with the Company, and de¬ 
manded all records of the Company having to do with the 
employment of the said Mahoney and Perry. After the 
records had been disclosed to him he departed, stating that 
he would report the matter to his superiors. 

ALBERT F. HUNT 
Before me, 

OLIVER R. WAITE 
Notary Public 

By commission expires Jan. 23, 1942. 

83 ' Affidavit of Carl F. Haynes 

Filed February 25, 1936. 

Carl F. Haynes, of Salem, County of Essex and Com¬ 
monwealth of Massachusetts, being first duly sworn, on 
oath deposes and says: 

1. He is employed by the A. C. Lawrence Leather Com¬ 
pany and in charge of the Industrial Relations Department 
of that Company. He has been employed by the A. C. 
Lawrence Leather Company since 1911, and has been in 
charge of the Industrial Relations Department since 1924; 
said Industrial Relations Department has charge of all 
personnel work and mutual relations between the Company 
and its employees, and more particularly has to do with 
the employment, employees’ representation, safety, edu¬ 
cation, pensions, insurance and welfare of employees and 
their families. He knew Erford A. Mahoney and Edmond 
Perry while they were employed by the A. C. Lawrence 
Leather Company, Mahoney being first employed in 1923 
and Perry in 1929, and intermittently thereafter until July 
8, 1935. 
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84 He has investigated the complaints made by Ma¬ 
honey and Perry and the facts are as follows, to wit: 
The services of Mahoney and Perry were dispensed with 
because of a reduction in the number of orders f<}r chamois 
leather, in which department they wrere employed. As a 
result, they discussed the matter with their assembly repre¬ 
sentative, McDermott. McDermott investigated the matter 
and found that Mahoney and Perry had the shortest con¬ 
tinuous record of service in their department, aid that all 
the other employees in said department had longer records 
of continuous service. The complaint of Malioney and 


Perry seemed to be that men employed at a lateij date than 
themselves were being continued on the job, ^hile their 
services were dispensed with. As a result of McDermott’s 


investigation and report, Perry and Mahoney agreed with 
him that the matter had been handled strictly in Accordance 
with service records. Two weeks later, Mahoney and Perry 
visited Employees’ Representative Strout at his home, and 
informed Strout that they did not think McDermott had 
given them a fair deal. Strout informed them that he vrould 
speak with their representative, McDermott, anfl make an 


investigation himself. As a result of his investigation, and 


after a conference with McDermott, Strout reported to 
Perry and Mahoney that the dispensing with thCir services 
was in accordance with their service records, ^he matter 


was then reported to a full meeting of Committee No. 3 of 
the Assembly. This committee, after consideration of the 
matter, approved the actions of McDermott ajnd Strout. 
The matter was then referred by Committee No. 3 to a 
meeting of the full Assembly. The Assembly, ^fter a full 
consideration of the matter, voted acceptance of the Com¬ 
mittee’s report. 

85 2. He has read the affidavits of Daniel J. Boyle, 

and referring specifically to the affidavit made in 
Massachusetts and to paragraph 4 thereof, says that in 
1930, there was no strike by the employees of the A. C. 
Lawrence Leather Company in Peabody, engaged in the 
operation known as wet wheeling. There was a contro¬ 
versy involving a part of the employees in one department, 
but at no time did the work in that department cease. 

3. Referring to paragraph 5 in said affidavit, he says 
that in 1933, labor disputes arose in substantially all of 
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the tanneries located in the district of Peabody, Salem, Dan¬ 
vers, Lynn and vicinity, except in the plant of the A. C. 
Lawrence Leather Company at Peabody. These labor dis¬ 
putes resulted in strikes which closed practically all of the 
tanneries in this area. The plant of the A. C. Lawrence 
Leather Company was but slightly affected by these dis¬ 
putes, and remained in full operation throughout the period 
of the strikes without interruption. During this period, 
members of the National Shoe and Leather Association, 
who were on strike from other tanneries, picketed the plant 
of the A. C. Lawrence Leather Company for the purpose of 
inducing and persuading the employees of the A. C. Law¬ 
rence Leather Company to leave their employment and 
join in the strike. As a result of this picketing, the em¬ 
ployees of the A. C. Lawrence Leather Company on their 
way to and from the plant, were compelled to pass through 
the lines of pickets and were intimidated and molested by 
them, both on the street and in their homes. As a result 
of this action, the employees and their representatives in 
the Assembly demanded of the Company that they be given 
police protection. The Company requested police pro- 
86 tection for this purpose from the Mayor and Chief 
of Police of the City of Peabody. As a result of this 
demand, police protection was furnished to the employees 
by the City and the Company continued its operations. As 
additional protection for said employees, the A. C. Law¬ 
rence Leather Company instituted proceedings in the 
Equity Session of the Superior Court for the County of 
Essex, in the Commonwealth of Massachusetts naming in¬ 
dividuals and members of the National Shoe & Leather As¬ 
sociation of Lynn, Salem, Peabody, Danvers and vicinity 
as defendants. Upon the filing of this bill, the court issued 
a temporary restraining order, and subsequently issued a 
preliminary injunction restraining the defendants from con¬ 
gregating on or near the premises and factories of the 
Company, and from interfering or attempting to interfere 
with the Company’s business, and from picketing the Com¬ 
pany’s factories, buildings and property in Peabody, and 
from obstructing and delaying the employees of the Com¬ 
pany from entering or leaving the same, and from in any 
way, shape or manner, inducing the employees in the Com¬ 
pany’s plant to leave their employment. 
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On May 15,1933, a copy of the interlocutory decree grant¬ 
ing this preliminary injunction was served on the affiant, 
Daniel J. Boyle, who at the time was one of the officers of 
the National Shoe and Leather Association of Lymji, Salem, 
Peabody, Danvers and vicinity. 

4. He further says that the Employees’ Representation 
Plan has been in effect in the A. C. Lawrence Leather Com¬ 
pany since 1922; that his contact with the employees of the 
A. C. Lawrence Leather Company and his experience and 
observation of the working of said plan has indicated 

87 a full and complete familiarity on the part of the em¬ 
ployees with it. Mahoney and Perry pursued the 

course followed by all employees when questions between 
employees and management developed. As an indication 
of the interest manifested by employees in the Plan at elec¬ 
tions which are held semi-annually, the contest for offices is 
very spirited, and over the past ten years the records show 
that in excess of 95 per cent of all employees participated 
in these elections. The records also show that ^ince the 
Plan became effective in 1922 there have been 572 Questions 
relating to wages, hours and working conditions brought 
to the attention of the Assembly. Of these, 409 were de¬ 
cided in favor of the employees, 109 in favor of the manage¬ 
ment, 32 were withdrawn, and 22 were compromised. All 
questions were disposed of in a manner satisfactory to both 
parties during this period. From his observation and ex¬ 
perience with the employees he knows that the employees 
are uniformly in favor of the Plan in existence arfd wish it 
continued. 

CARL F. HAYNES 

Before me, 

OLIVER R. WAIlfE 
My Commission expires 
Jan. 23, 1942 

88 Affidavit of Oliver R. Waite. | 

Filed February 25, 1936. j 

. 

Oliver R. Waite, of Boston, in the County of Suffolk and 
Commonwealth of Massachusetts, being first duly sworn on 
oath, deposes and says: 

1. In the matter of the A. C. Lawrence Leather Company 
vs. J. Warren Madden, et als, he is of counsel for jthe plain¬ 
tiff. 
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2. He has read the affidavit of Ralph H. Cahouet, which 
has been filed in the action of A. C. Lawrence Leather Com¬ 
pany vs. J. Warren Madden, et als. 

3. He is 1 familiar with the facts in said action and the 
laws relative thereto. 

4. Referring to paragraph 2 of the affidavit of the said 
Ralph H. Cahouet, the affiant is of the opinion that the case 
before the Trial Examiner will consume not less than two 
weeks, and cannot be tried on the theory set forth in said 
paragraph; that the information sought is not a matter of 
public record and substantially available to the general 
public in reports in trade journals and financial publica¬ 
tions or in reports filed by the A. C. Lawrence Leather 

Company with State and Federal agencies; in order 
89 that the plaintiff may properly protect its rights at 
the hearing before the Trial Examiner, and in the 
preparation of a proper record in connection therewith it 
will be necessary to spend much time in preparation and 
to call a large number of witnesses and have them available 
for many days. 

The affiant has read and studied the Employees Represen¬ 
tation Plan of A. C. Lawrence Leather Company and is 
familiar therewith. Ralph H. Cahouet in his affidavit 
states: 

“Affiant further states that a fair construction of the 
several paragraphs of said Employees Representation Plan 
is that the company domination of the administration there¬ 
of is the necessary result of its terms and provisions and 
that any allegedly harmonious relationship, so far as it 
exists, is a result of the domination of this mechanism 
rather than the result of a condition of free and spontane¬ 
ous good will on the part of said employees.” 

The statements and implications of the above quoted 
paragraph are denied. Affiant further states that the said 
Ralph H. Cahouet has never been in the Plant or on the 
premises of the A. C. Lawrence Leather Company at Pea¬ 
body and has never been in a position to gain knowledge of 
the operation of the Employees Representation Plan or the 
spirit in which the Plan is administered. 

5. With respect to paragraph 4 in the affidavit of the said 
Ralph H. Cahouet wherein he states that a hearing in the 
instant case cannot be differentiated in the public mind 
from a trial before any Federal or State administrative 


77 


J. W. MADDEN, J. W. CAEMODY, E. S. SMITH. 

body, the affiant says that in the instant case the result will 
probably be to instigate strife among the employees of the 
plaintiff and to develop apprehension on the part of cus¬ 
tomers of the A. C. Lawrence Leather Company vihich will 
make them hesitant in placing orders, respiting in 

90 irreparable damage. Further referring to skid para¬ 
graph, the affiant says that notices appeared in the 

public press relative to a controversy existing between the 
National Labor Relations Board and the A. C. ^awrence 
Leather Company, all of which have resulted in creating 
in the public mind a belief that the A. C. Lawrenck Leather 
Company is involved in labor difficulties with its employees, 
that its harmonious relations with its employees has ter¬ 
minated, and that by reason thereof it will be unable to 
fulfill its contracts to its great detriment and injury. 

6. Referring to paragraph 5 of said affidavit, he says that 
as a result of his work in the preparation of this case and 
in connection with the preparation of the affidavits filed 
therein, it is his opinion that the production of mtnesses 
before a Trial Examiner wall seriously affect the efficiency 
of the personnel of the A. C. Lawrence Leather Company 
and will result in such an impeding of its operations as to 
cause a loss of business and customers; that its reputation 
in the trade acquired over a great many years Regarding 
its ability to fulfill its commitments will be irreparably 
damaged. 

7. Referring to Paragraph 6 of the affidavit of JDaniel J. 
Boyle made in the City of Washington he says tha^; the out¬ 
standing common stock of the National Leather Company 
is 750,000 shares instead of 75,000 as therein s|et forth; 
58,915 shares of the stock are held by Swift & Company 
and the residue is held by stockholders, over 20,000 in 
number. 

OLIVER R. WAITE 

Before me, 

HOWARD W. C0LE 
Notary j Public 

91 Affidavit of Reed L. Winans. 

Filed February 25, 1936. 

Reed L. Winans, of Melrose, in the County of Middlesex, 
and Commonwealth of Massachusetts, being duly sworn, 
on oath deposes and says: 
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1. He has been employed by the A. C. Lawrence Leather 
Company for the past twenty-two years, and for the past 
six years has been general manager of the Calfskin Depart¬ 
ment. He has been Vice-President of the Company since 
1934. As General Manager of the Calfskin Department he 
is in charge of the purchases and sales of all calfskins made 
by said Company and has general supervision of the depart¬ 
ment itself. He is familiar with what transpires in the 
department and in connection with the employees thereof. 

2. He has read the two affidavits of Daniel J. Bovle and 
referring to paragraph 5 in the affidavit made in the Com¬ 
monwealth of Massachusetts he says that in 1933 labor dis¬ 
putes arose in substantially all of the tanneries located in 
the district of Peabody, Salem, Danvers, Lynn and vicinity, 
except in the plant of the A. C. Lawrence Leather Company 
at Peabody. These labor disputes resulted in strikes which 

closed practically all of the tanneries in this area. 
92 The plant of the A. C. Lawrence Leather Company 

was but slightly affected by these disputes, and re¬ 
mained in full operation throughout the period of 
the strikes without interruption. During this period, 
members of the National Shoe and Leather Associa¬ 
tion who were on strike from other tanneries, pick¬ 
eted the plant of the A. C. Lawrence Leather Com¬ 
pany for the purpose of inducing and persuading 
the employees of the A. C. Lawrence Leather Company 
to leave their employment and join in the strike. As a re¬ 
sult of this picketing, the employees of the A. C. Lawrence 
Leather Company on their way to and from the plant, were 
compelled to pass through the lines of pickets and were 
intimidated and molested by them, both on the street and 
in their homes. As a result of this action, the employees 
and their representatives in the Assembly demanded of the 
Company that they be given police protection. The Com¬ 
pany requested police protection for this purpose from the 
Mayor and Chief of Police of the City of Peabody. As a 
result of this demand, police protection was furnished to 
the employees by the City and the Company continued its 
operations. As additional protection for said employees, 
the A. C. Lawrence Leather Company instituted proceed¬ 
ings in the Equity Session of the Superior Court for the 
County of Essex, in the Commonwealth of Massachusetts 
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naming individuals and members of tbe National Shoe & 
Leather Association of Lynn, Salem, Peabody, Danvers 
and vicinity as defendants. Upon the filing of this bill the 
court issued a temporary restraining order, and subsequent¬ 
ly issued a preliminary injunction restraining t[he defen¬ 
dants from congregating on or near the premised and fac¬ 
tories of the Company, and from interfering or attempting 
to interfere with the Company’s business, and from pick¬ 
eting the Company’s factories, buildings and property in 
Peabody, and from obstructing and delaying the employ¬ 
ees of the Company from entering or leaving the 
93 same, and from in any way, shape or manner, induc¬ 
ing the employees in the Company’s plarjt to leave 
their employment. On May 15, 1933, a copy of the inter¬ 
locutory decree granting this preliminary injunction was 
served on the affiant, Daniel J. Boyle, who at the time, was 
one of the officers of the National Shoe and Leather Asso¬ 
ciation of Lynn, Salem, Peabody, Danvers and vicinity. 

3. Referring to paragraph 6 of the affidavit c\i the said 
Daniel J. Boyle, made in Massachusetts he says that the 
A. C. Lawrence Leather Company did not intimidate or 
coerce any of its employees. On the contrary all elf the com¬ 
pany’s employees were intimidated by the unlawful activ¬ 
ities of the union and some of them could not report daily 
for work, and some others may have remained |out volun¬ 
tarily, but as many as possible were rehired. 

4. Referring to the affidavit of Daniel J. Boyle, made in 
the City of Washington, and particularly paragraph 4 
thereof, he says that all leather sold by the A. C. Law¬ 
rence Leather Company is sold in accordance with a form 
contract, which stipulates that delivery to a railroad or 
other common carrier or on buyers ’ trucks at pojnt of ship¬ 
ment shall be construed as delivery to and acceptance by 
the purchaser; that no sales are made subject to inspection 
and approval; that the title to all leather sold Vests in the 
purchaser immediately upon delivery to a railroad or other 
common carrier or on the buyers ’ trucks, and except where 
there is a failure to deliver leather in accordance with the 
terms of a contract, or in other words, where there is a 
breach of a contract, the purchaser has no right either to 
cancel the order or return the leather. It is not true that 
great quantities of leather are returned to the A. C. Law- 
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rence Leather Company, the fact being that the 

94 amount returned is relatively insignificant. The A. C. 
Lawrence Leather Company has offices in cities in 

various parts of the country, but with the exception of the 
offices at Gloversville, New York, no sales are made from 
stock except within the Commonwealth of Massachusetts 
and the amount of such sales from the Gloversville office 
amounts to less than five per cent of the Company’s busi¬ 
ness. All orders are accepted, contracts signed, and with 
the exception noted, deliveries made only from Peabody and 
Boston. He further says that all raw calfskins are pur¬ 
chased in the open market. 

5. Referring to paragraph 7 of the affidavit of Daniel 
J. Boyle, made in Washington, D. C. he says that the com¬ 
pany does not maintain at its offices outside of Massachu¬ 
setts and Gloversville, New York a stock of leather from 
which orders can be filled, nor is stock in these offices re¬ 
plenished from time to time by shipments from various tan¬ 
neries operated by the plaintiff. He denies, except as afore¬ 
said, that any orders are filled from stock in offices outside 
of Massachusetts and Gloversville, New York. 

6. Referring to paragraph 8 in the affidavit of Daniel 
J. Boyle, made in Washington, D. C. he denies that the 
A. C. Lawrence Leather Company maintains buyers except 
in Peabody, Massachusetts, and says that all raw skins 
are bought through commission merchants and dealers. 

7. Referring to paragraph 11 in the affidavit of Daniel 
J. Boyle made in Washington, D. C. he says that the proc¬ 
esses used in the manufacture of leather at its Peabody 
plant are different from the processes in common use 
among tanners generally; that the A. C. Lawrence Leather 
Company 1 at its Peabody plant uses processes peculiar to 
itself, which processes are not known among tanners gen¬ 
erally; he denies that such processes can be per- 

95 formed by journeymen workers skilled in the ordi¬ 
nary processes used in the manufacture of leather, 

unless and until they have received training in the plant of 
the A. C. Lawrence Leather Company and have become 
familiar ^ith the processes in use, which knowledge, train¬ 
ing, experience and familiarity can be acquired only over a 
relatively long period of time. 
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8. Referring to paragraph 14 of the affidavit of Daniel 
J. Boyle, made in Washington, D. C. he says that he is fa¬ 
miliar with labor conditions and the attitude of the labor¬ 
ing people in and around the Peabody district, and that if 
the hearing scheduled before the National Labor Relations 
Board is held great damage will result to the company as 
a result of disclosures, with a consequent loss of business 
and an injury to the reputation of the company among its 
customers for its ability to meet its commitments under 
present or future contracts; that no benefit will result there¬ 
from to the employees but on the contrary as a result of 
such interference strife may develop, resulting in great and 
irreparable injury to the company and to the employees 
thereof. 

9. Referring to paragraph 15 of the affidavit of Daniel 
J. Boyle made in the City of Washington, he says that since 
the filing of the complaint by the National Labor Relations 
Board the company has not laid off or discharged four 
hundred (400) of its employees nor stated that “ because of 
governmental action they were going to slow up produc¬ 
tion”. The facts are these: The number of employees en¬ 
gaged in production activities in the Peabody pl^nt of the 
Company on November 1, 1935 was Two thousan^. one hun¬ 
dred ninety-one (2191), and the number of employees in 
said plant on February 14, 1936 was Two thousand one 
hundred twenty-seven (2127). This reduction iij the num¬ 
ber of employees has been due solely to a reduction in the 

number of orders received by the company. 

96 10. He further says that the relationship existing 

between a tanner such as the A. C. Lawrence Leather 
Company and its customers is a delicate one and easily dis¬ 
turbed to the detriment of the tanner. For example shoe 
manufacturers are the largest purchasers of leatper. This 
leather they manufacture into shoes which are scfld on con¬ 
tracts for future delivery on definite and specific dates. In 
order that these contracts may be filled shoe manufacturers 
contract for leather with tanners stipulating that the leather 
shall be delivered on specified dates; this is done in order 
that they may be able to manufacture the same Jnto shoes 
deliverable upon the dates set forth in their contracts. 
Shoe manufacturers are averse to carrying la}'ge inven¬ 
tories of leather, and therefore depend upon tl|e tanners 
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for deliveries coordinating with their manufacturing sched¬ 
ule. In other words, the shoe manufacturer agrees to de¬ 
liver his manufactured product on certain specified dates, 
and since he carries a limited inventory he is dependent in 
the manufacture of his product upon the delivery by the 
tanner on the specified dates set forth in the contract. Fail¬ 
ure on the part of a tanner to deliver on the date specified 
results in a failure on the part of the manufacturer to de¬ 
liver his shoes on the date called for in his contract. The 
result of this practice is that contracts by shoe manufac¬ 
turers are placed when possible with tanners whose repu¬ 
tation for fulfilling their commitments is beyond reproach, 
and failure on the part of a tanner to meet his contracts is 
a matter of the greatest importance. 

11. The affiant says that as a result of the action of the 
National Labor Relations Board great publicity has re¬ 
sulted; this publicity has been circulated widely over the 
entire country in newspapers, trade journals and 
97 froih press releases of the National Labor Relations 
Board and has brought to the attention of customers 
of the A. C. Lawrence Leather Company the fact that the 
A. C. Lawrence Leather Company is involved in difficulties 
with the National Labor Relations Board over matters hav¬ 
ing to do with its employees. As a result of this publicity 
in my opinion, customers of the A. C. Lawrence Leather 
Company have become and are becoming alarmed and fear¬ 
ful of the ability of the A. C. Lawrence Leather Company 
to fulfill its commitments, and have therefore been hesitant 
in placing orders; they have also shown concern over or¬ 
ders already placed: in my opinion unless the activity of 
the National Labor Relations Board is stayed and publicity 
ceases tin} A. C. Lawrence Leather Company will sustain 
serious and irreparable injury and will lose customers, 
with a resulting slackening of business, with a consequent 
loss of employment for its employees. 

REED L. WINANS 

Before me, 

OLIVER R. WAITE 

Notary Public 

My Commission expires Jan. 23, 1942 
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98 Affidavit of Arthur J. Green 

Filed February 25, 1936. j 

Arthur J. Green, of Marblehead, County of Essex and 
Commonwealth of Massachusetts, being duly sworn, on oath 
deposes and says: 

1. He is Vice President, Director and General Superin¬ 
tendent of A. C. Lawrence Leather Company, a Maine cor¬ 
poration, duly organized and existing according ;o law and 
having an usual place of business in Peabody, bounty of 
Essex and Commonwealth of Massachusetts. 

2. He is familiar with the circumstances under which the 
employment of Erford A. Mahoney and Edmond Perry was 
terminated on July 8, 1935; that both of these men at the 
time of the termination of their employment with A. C. 
Lawrence Leather Company at its Peabody plaint were en¬ 
gaged in the buffing department of the chamois leather di¬ 
vision of the Peabody plant. On July 8, 1935, because of a 
reduction in the amount of orders for chamois leather, it 

was necessary to reduce the number of employees en- 

99 gaged in the process of buffing. At that time 
Messrs. Mahoney and Perry had the shortest con¬ 
tinuous service with the Company of any of the employees 
in the chamois buffing department, and in accordance with 
the policy of the Company, were the employees to be laid off 
first. On being laid off, they immediately conferred with 
their Employee Representative, McDermott, stating that 
they held precedence over other men who were being con¬ 
tinued on the buffing job. This Representative on their be¬ 
half, investigated the matter and told them that their layoff 
had been made in accordance with seniority. At) this time, 
Mahoney and Perry complained that there were employees 
being continued on the job who had come to work at the 
plant later than they did. Their Representative showed 
them that an entire department, known as the Chamois 
Buffing Department, as well as many other operations, was 
moved to another building of the Company from the main 
plant, and as Mahoney and Perry had only beerj buffing at 
this new location as a temporary measure while j the trans¬ 
fer of the entire department was gradually being made, 
their statement was not a fact. After having it thoroughly 
explained, Mahoney and Perry agreed with thfeir Repre- 
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sentative McDermott that they had no grievance on these 
grounds. At the same time, Mahoney and Perry claimed 
they outranked two other employees in service, but it being 
shown to them by their Representative that these other two 
men had been transferred from another department of the 
plant where they had been continuously employed for a 
longer period than Mahoney and Perry, they agreed with 
their Representative again that the matter had been 
handled strictly in accordance with their service records. 

Two weeks later, Mahoney and Perry called at the 
100 home of another Employee Representative, Strout, 
and told him they did not think their Representative 
McDermott had given them a fair deal. The second Repre¬ 
sentative, Strout, arranged to have Mahoney and Perry 
meet McDermott and himself, at which time Mahoney and 
Perry were shown their service cards, and agreed that the 
cards contained a complete record of their employment 
with the Company. The records of all employees engaged 
in the buffing department were gone over with Mahoney 
and Perry 1 by the two representatives, and it was found 
that all the others in the buffing department were employed 
in accordance with their service records. Mahoney and 
Perry theii stated that there were two doormen who should 
be laid off and their jobs given to Mahoney and Perry. It 
was found that these doormen had longer employment rec¬ 
ords than either Mahoney or Perry. The records of nine 
other men employed in the buffing department were also 
questioned by Mahoney and Perry, but it was found that 
all nine had precedence over them in length of service. 
The employee representative of Mahoney and Perry brought 
their case before the proper committee known as Committee 
No. 3 of the Employees’ Representation Plan. The Com¬ 
mittee was informed by the Representative of Mahoney and 
Perry of what had been done, and the Committee after in¬ 
vestigating the matter, made a report stating that Mahoney 
and Perry had been given due and proper consideration at 
the time of their layoff. This report was subsequently pre¬ 
sented to the full Assembly under the Employees’ Repre¬ 
sentation Plan by the Representative of Mahoney and 
Perry and upon consideration by it was accepted as read. 

3. He has read the affidavits of Daniel J. Boyle, and re¬ 
ferring specifically to the affidavit made in the State of 
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Massachusetts, and more particularly to Paragraph 

101 4 thereof, says that in 1930 there was no strike by 
the employees of the A. C. Lawrence Leather Com¬ 
pany in Peabody, engaged in the operation known as wet 
wheeling. There was a controversy involving a part of the 
employees in one department, but at no time did the work 
in that department cease. 

4. Referring to Paragraph 5 in said affidavit, he says that 
in 1933 labor disputes arose in substantially all of the tan¬ 
neries located in the district of Peabody, Salem, Danvers, 
Lynn and vicinity, except in the plant of the C. Law¬ 
rence Leather Company at Peabody. These labo:' disputes 
resulted in strikes which closed practically all of the tan¬ 
neries in this area. The plant of the A. C. Lawrence 
Leather Company was but slightly affected by these dis¬ 
putes, and remained in full operation throughout the period 
of the strikes without interruption. During this period, 
members of the National Shoe and Leather Association who 
were on strike from other tanneries, picketed th^ plant of 
the A. C. Lawrence Leather Company for the purpose of 
inducing and persuading the employees of the A. C. Law¬ 
rence Leather Company to leave their employment and 
join in the strike. As a result of this picketing, the em¬ 
ployees of the A. C. Lawrence Leather Company on their 
way to and from the plant, were compelled to pass through 
the lines of pickets and were intimidated and molested by 
them, both on the street and in their homes. As a result 
of this action, the employees and their representatives in 
the Assembly demanded of the Company that they be given 
police protection. The Company requested police protec¬ 
tion for this purpose from the Mayor and Chief of Police of 
the City of Peabody. As a result of this demand, 

102 police protection was furnished to the employees by 
the city and the Company continued its operation. As 

additional protection for said employees, the A| C. Law¬ 
rence Leather Company instituted proceedings in the 
Equity Session of the Superior Court for the County of 
Essex, in the Commonwealth of Massachusetts, naming in¬ 
dividuals and members of the National Shoe an^. Leather 
Association of Lynn, Salem, Peabody, Danvers kn d vicin¬ 
ity as defendants. Upon the filing of this bill, the court 
issued a temporary restraining order, and subsequently 
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issued a preliminary injunction restraining the defendants 
from congregating on or near the premises and factories 
of the Company, and from interfering or attempting to in¬ 
terfere with the Company’s business, and from picketing 
the Company’s factories, buildings and property in Pea¬ 
body, and from obstructing and delaying the employees of 
the Company from entering or leaving the same, and from 
in any way, shape or manner, inducing the employees in the 
Company’s plant to leave their employment. A copy of 
this decree is attached hereto and marked “A”. 

5. On May 15, 1933, a copy of the interlocutory decree 
granting this preliminary injunction was served on the 
affiant, Daniel J. Boyle, who at the time, w’as one of the offi¬ 
cers of the National Shoe and Leather Association of Lynn, 
Salem, Peabody, Danvers and vicinity. 

6. The affiant, Arthur J. Green, has been employed by 
the A. C. Law r rence Leather Company since 1927, first as 
assistant general superintendent, and since 1930, general 
superintendent. During his connection with the Company, 
Daniel J. Boyle has had no connection of any kind, nature 
or description with the A. C. Lawrence Leather Company, 
and to his knowledge, has not been on the premises since 
affiant’s connection with the Company. 

7. Referring to Paragraph 6 of said affidavit, he 
103 says that there w r as no strike in the plant of the A. C. 

Lawrence Leather Company in the year 1933; that 
as a result of the intimidation and molestation referred to 
in the preceding paragraph, a relatively small number of 
the employees of the A. C. Lawrence Leather Company did 
not report for work. Many of the number who failed to 
report subsequently returned to work, and are still em¬ 
ployed in the Company’s plant. At no time during the prog¬ 
ress of the above controversy was there any attempt on 
the part of the A. C. Lawrence Leather Company to in¬ 
timidate or coerce any of its employees. On the contrary, 
the Company upon the employees’ demand, protected them 
to the best of its ability, and continued in full operation. 
This in part resulted from the fact that there was a demand 
on the part of the Company’s employees for continued em¬ 
ployment and continued operations of the Company’s plant. 

8. Referring to Paragraph 12 of the affidavit made by 
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Boyle in the City of Washington, the affiant saysj that he is 
familiar with the labor relations of the A. C. j Lawrence 
Leather Company, and that the Employees’ Representa¬ 
tion Plan of the A. C. Lawrence Leather Company truly 
represents the employees; that it is neither designed to be 
controlled by the Company, nor is it in fact controlled by 
the Company, and that the Committees operating’ it are not 
dominated by the Company; that the employees can and 
do obtain redress of all grievances through the Committees 
operating under said Plan. He further says that as a result 
of the Employees’ Representation Plan, there have been 
adjusted between the year 1922 when the Plan wtys adopted, 
and present year, over 500 questions arising between the 
employees and the management involving ratts of pay, 
hours of employment and working conditions, all of which 
have been adjusted in a manner satisfactory to both the 


employees and the management. 

9. Referring particularly to Paragraph j 14 in said 
104 affidavit, he says that he is familiar witty the labor 
conditions, and the attitude of the laboring people 
in and around the Peabody district; that if the hearing 
scheduled before the National Labor Relations Board is 
held, great damage will result to the Company as a result 
of disclosures, with a consequent loss of business, and an 
injury to the reputation of the Company among' its custo¬ 
mers, for its ability to meet its commitments under present 
and future contracts; that no benefit will result therefrom 
to the employees, but on the contrary, as a result of such 
interference, strife may develop at a great and irreparable 
injury to the Company itself, and to the employees thereof. 

10. Referring to Paragraph 15 of said affidavit of Daniel 
J. Boyle, he says that since the filing of the cotyaplaint by 
the National Labor Relations Board, the Compatyy has not 
laid off or discharged 400 of its employees, nor stated that 
“because of governmental action they were going to slow 
up production”. The facts are these: The number of em¬ 
ployees engaged in productive work in the Peatyody plant 
of the Company on November 1, 1935 was 2191, and the 
number of employees engaged in productive work in said 
plant on February 14,1936 was 2127. This reduction in the 
number of employees engaged in productive work has been 
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due solely to a reduction in the number of orders received 
by the Company. 

! ARTHUR J. GREEN 

Before me, 

1 OLIVER R, WAITE 

Notary Public 

My Commission expires Jan 23, 1942 
105 Exhibit “A” 


1 Commonwealth of Massachusetts 
Superior Court 
In Equity 

Essex, ss: 

A. C. Lawrence Leather Company 

v. 

William D. Mahan and others 
Interlocutory Decree Granting a Preliminary Injunction 

This case came on to be further heard upon the return 
of an order of notice to show cause why a temporary in¬ 
junction should not issue and was argued by counsel, there¬ 
upon, upon consideration thereof, it is Ordered, Adjudged 
and Decreed that until further order of the Court the de¬ 
fendants, their agents, attorneys and servants, be and are 
hereby enjoined and restrained from congregating on or 
near the premises and factories of the plaintiff and from 
interfering or attempting to interfere with the plaintiff’s 
business and from picketing the plaintiff’s factories, build¬ 
ings and property in said Peabody, and from obstructing 
and delaying employees of the plaintiff from entering or 
leaving the same, and from in any way, shape or manner 
inducing the employees in this plant to leave their em¬ 
ployment. 

By the Court (Gray J.) sitting at Boston 

james f. McDermott 

Asst. Clerk 

Entered April 11,1933 

A True Copy 
Attest: 

HOLLIS L. CAMERON (Signed) 

Asst. Clerk 
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A ffidavit of John J . Gallagher 
Filed February 25, 1936. 


affidavits 
he is fa- 


John J. Gallagher, of Peabody, in the County jof Essex, 
and Commonwealth of Massachusetts, being i^rst duly 
sworn, on oath deposes and says as follows: 

1. That he is the Assistant Secretary of A. C. Lawrence 
Leather Company, a Maine corporation, duly organized 
and existing according to law and having a place of busi¬ 
ness in Peabody, Massachusetts. He has been employed in 
various capacities by the A. C. Lawrence Leather Com¬ 
pany in its plant at Peabody, Massachusetts sipce 1903; 
that as such assistant secretary he is in charge <j>f all rec¬ 
ords of the Company, has charge of all accounting and is 
in close contact with all executives, plant superintendents 
and employees of the company. He has read the 
of Edmond Perry and Erford A. Mahoney, and 
miliar with the facts with reference to their ca^es. Said 
facts are as follows: 

2. The employment of Erford A. Mahonejy and Ed 
107 mond Perry was terminated on July 8, 1935; both 
of these men at the time of the termination of their 
employment with A. C. Lawrence Leather Company at its 
Peabody plant were engaged in the buffing department of 
the chamois leather division of said plant. On Ju^y 8,1935, 
because of a reduction in the amount of orders for chamois 
leather, it was necessary to reduce the number of employees 
engaged in the process of buffing. At that tim^, Messrs. 
Mahoney and Perry had the shortest continuous service 
with the Company of any of the employees in the chamois 
buffing department, and in accordance with the policy of 
the Company were the employees to be laid off first. On 
being laid off, they immediately conferred with |:heir Em¬ 
ployee Representative McDermott and stated that| they held 
precedence over other men who were being continued on 
the buffing job. This Representative, on their behalf, in¬ 
vestigated the matter and told them that their layoff was in 
accordance with a well-defined policy of the Company. At 
this time Mahoney and Perry complained that there were 
employees being continued on the job who haq come to 
work at the plant later than they had. Their Representa¬ 
tive showed them that an entire department, knojwn as the 
Chamois Buffing Department, as well as many other oper- 
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ations, was moved to another building of the company from 
the main plant, and as Mahoney and Perry had only been 
buffing at this new location as a temporary measure while 
the transfer of the entire department was gradually being 
made, their statement was not a fact. After having it 
thoroughly explained, Mahoney and Perry agreed with their 
Representative that they had no basis for their complaint. 
At the same time, Mahoney and Perry claimed they out¬ 
ranked two other employees on service, but it being shown 
to them by their Representative that these other two 
108 men 1 had been transferred from another department 
of the plant where they had been continuously em¬ 
ployed for a longer period than Mahoney and Perry, they 
agreed with their Representative that the matter had been 
handled strictly in accordance with their service records. 

Two weeks later, Mahoney and Perry called at the home 
of another employee representative, Strout, and told him 
they did not think their representative, McDermott, had 
given them a fair deal. Representative Strout arranged 
to have Mahoney and Perry meet him and McDermott, at 
which time Mahoney and Perry were shown their service 
cards and agreed that the cards contained a complete rec¬ 
ord of their employment with the Company. The records 
of all employees engaged in the buffing department were 
gone over with Mahoney and Perry by the two representa¬ 
tives, and it was found that all the others in the buffing de¬ 
partment were employed in accordance with their service 
records. Mahoney and Perry then stated that there were 
two doormen who should be laid off and their jobs be given 
to Mahoney and Perry. It was found that these doormen 
had longer employment records than either Mahoney or 
Perry. The records of nine other men employed in the 
buffing department were also questioned by Mahoney and 
Perry, but it was found that all nine had precedence over 
them. The employee representative of Mahoney and Perry 
brought their case before the proper committee, known as 
Committee No. 3 of the Employees’ Representation Plan. 
The Committee was informed by the representative of Ma¬ 
honey and Perry of what had been done, and the Commit¬ 
tee after investigating the matter, made a report stating 
that Mahoney and Perry had received due consideration at 
the time of their layoff. This report was subsequently pre- 
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sented to the full assembly under the Employees’ 

109 Representation Plan by the Representative of Ma¬ 
honey and Perry, and upon consideration |by it was 

accepted as read. 

3. Referring to Paragraph 4 of the affidavit of Daniel 
J. Boyle, made in the State of Massachusetts, he says that 
in 1930 there was no strike by the employees of A. C. Law¬ 
rence Leather Company in the Peabody plant engaged in 
the operation known as wet wheeling. There vfas a con¬ 
troversy involving a part of the employees in oijie depart¬ 
ment, but at no time did the work in that department cease. 

4. Referring to paragraph 5 of the affidavit of Daniel 
J. Boyle made in the State of Massachusetts, he says that 
in 1933 labor disputes arose in substantially all of the tan¬ 
neries located in the district of Peabody, Salem, Danvers, 
Lynn and vicinity, except in the plant of the A. C. Law¬ 
rence Leather Company at Peabody. These labor disputes 
resulted in strikes which closed practically all df the tan¬ 
neries in this area. The plant of the A. C. Lawrence 
Leather Company was but slightly affected by these dis¬ 
putes, and remained in full operation throughout ^he period 
of the strikes without interruption. During tliis period, 
members of the National Shoe and Leather Association who 
were on strike from other tanneries, picketed thje plant of 
the A. C. Lawrence Leather Company for the purpose of 
inducing and persuading the employees of the A. C. Law¬ 
rence Leather Company to leave their employment and join 
in the strike. As a result of this picketing, the employees 
of the A. C. Lawrence Leather Company on thiir way to 
and from the plant, were compelled to pass through the 
lines of pickets, and were intimidated and molested by 
them, both on the street and in their homes. As a result of 

this action, the employees and their repre sentatives 

110 in the Assembly demanded of the Company that they 
be given police protection. The Company! requested 

police protection for this purpose from the Mayor and 
Chief of Police of the City of Peabody. As a result of this 
demand, police protection was furnished to the (employees 
by the city, and the Company continued its operations. As 
additional protection for said employees, the A. C. Law¬ 
rence Leather Company instituted proceedings in the 
Equity Session of the Superior Court for the County of 
Essex, in the Commonwealth of Massachusetts, naming in- 
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dividuals and members of the National Shoe and Leather 
Association of Lynn, Salem, Peabody, Danvers and vicin¬ 
ity as defendants. Upon the filing of this bill, the court is¬ 
sued a temporary restraining order, and subsequently is¬ 
sued a preliminary injunction restraining the defendants 
from congregating on or near the premises and factories 
of the Company, and from interfering or attempting to in¬ 
terfere with the Company’s business, and from picketing 
the Company’s factories, buildings and property in Pea¬ 
body, and from obstructing and delaying the employees of 
the Company from entering or leaving the same, and from 
in any way, shape or manner, inducing the employees in 
the Company’s plant to leave their employment. On May 
15, 1933, a copy of the interlocutory decree granting this 
preliminary injunction was served on the affiant, Daniel 
J. Boyle, who at the time, was one of the officers of the Na¬ 
tional Shot and Leather Association of Lynn, Salem, Pea¬ 
body, Danvers and vicinity. 

5. Referring to Paragraph 6 in the affidavit of Daniel 
J. Boyle made in the State of Massachusetts, he says that 
there was ! no strike in the plant of the A. C. Lawrence 
Leather Company in the year 1933; that as a result of the 

intimidation and molestation referred to in the pre- 
ill ceding paragraph, a relatively small number of the 

employees of the A. C. Lawrence Leather Company 
did not report for work. Many of the number who failed 
to report subsequently returned to work and are still em¬ 
ployed in the Company’s plant. At no time during the 
progress of the above controversy was there any attempt 
on the part of the A. C. Lawrence Leather Company to 
intimidate or coerce any of its employees. On the con¬ 
trary, the Company protected its employees to the best of 
its ability and continued in full operation. This in part re¬ 
sulted from the fact that there was a demand on the part 
of the Company’s employees for continued employment 
and continued operations of the Company’s plant. 

6. Referring to Paragraph 4 of the affidavit made in the 
City of Washington by Daniel J. Boyle, he says that when 
leather is sold by the A. C. Lawrence Leather Company the 
transaction is completed at the plant of the seller and is 
not sold subject to inspection and approval; that all leather 
sold from the Peabody plant of the A. C. Lawrence Leather 
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Company is sold F. 0. B. Peabody or F. 0. B. Boston, and 
the title to the leather in accordance with all cdntracts of 
A. C. Lawrence leather Company passes to the jpurchaser 
upon delivery by the A. C. Lawrence Leather Company to 
the railroad or other common carrier for delivery to the 
purchaser. In accordance with the contract the jpurchaser 
has his rights for any breach thereof but he denies that 
great quantities of leather are returned to the A. C. Law¬ 
rence Leather Company, and says that the amount of such 
returns is inconsequential. 

7. Referring to Paragraph 5 of said affidavit, he says 
that the Company does maintain a bark tannery at New 

Hampshire, but that it does not operate under the 
112 name of the Winchester Leather Company, but un¬ 
der the name of the A. C. Lawrence Leather Com¬ 
pany; that occasionally pickled sheepskins are stripped to 
this plant from the Peabody plant, but the amount shipped 
represents less than one per cent of the Company’s busi¬ 
ness. 

8. Referring to Paragraph 7 of said Boyle affidavit he 
says the entire production of the Peabody plant of the 
A. C. Lawrence Leather Company is sold to [customers 
either F. 0. B. Peabody or F. 0. B. Boston, wijth the ex¬ 
ception of a small percentage which is delivered F. 0. B. 
Gloversville. The amount sold F. 0. B. Gloversv[ille is less 
than five per cent of the Company’s business. 

9. Referring to Paragraph 8 of said Boyle afjfidavit, he 
says that the A. C. Lawrence Leather Company [maintains 
no buyers except in Peabody, Massachusetts, and that it 
purchases its skins and hides through commission mer¬ 
chants and dealers. 

10. Referring to Paragraph 15 of said affidavit of Dan¬ 
iel J. Boyle, he says that since the filing of the complaint 
by the National Labor Relations Board, the Company has 
not laid off or discharged 400 of its employees, ^or stated 
that “because of governmental action they wer^ going to 
slow up production”. The facts are these: Tlje number 
of employees engaged in productive work in the Peabody 
plant of the Company on November 1, 1935 was 2191, and 
the number of employees engaged in productive work in 
said plant on February 14, 1936 was 2127. This reduction 
in the number of hourly paid employees has been due solely 
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to a reduction in the number of orders received by the Com¬ 
pany. 

JOHN J. GALLAGHER 

Before me, 

OLIVER R. WAITE 

Notary Public 

My Commission expires Jan 23, 1942 

113 Affidavit 

Filed February 25, 1936 

We, the undersigned, being first duly sworn, on oath de¬ 
pose and say: 

1. We and each of us are employees of A. C. Lawrence 
Leather Company, and are employed in the Peabody plant 
of said Company in the Commonwealth of Massachusetts. 
We have obtained knowledge of the matters hereinafter re¬ 
ferred to in the course of our employment, and in our day 
to day contacts with our fellow employees in our respec¬ 
tive departments and from frequent meetings with the 
management as representatives of the employees. 

2. There is now in effect, and has been since 1922, a plan 
providing a method of determining questions which arise 
between the employees and the management in the plant at 
Peabody known as the Employees Representation Plan. 
This Plan provides for the election by the employees of a 

nuihber of representatives chosen from among the 

114 employees. The Employees ’ Representatives under 
the Plan meet the representatives of the management 

to discuss matters effecting the mutual relations between 
the employees and the management. The employees are 
not dominated by the management either through the Plan 
or otherwise. 

3. We are all the Employees’ Representatives who have 
been elected by the employees of the Peabody Plant of 
A. C. Lawrence Leather Company to represent them in dis¬ 
cussions with representatives of the management in all 
questions which may arise affecting the relations between 
the employees and the management. Some of us have 
served in this capacity through several elections. We all 
were elected or reelected by the employees at elections held 
in June, 1935 and in December, 1935, and since then have 
been acting as their representatives. 

4. We are familiar with the Employees’ Representation 
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Plan, and have participated in its operation for many years. 
We are familiar with the questions which have j arisen af¬ 
fecting the relations of the employees and the management, 
and know the manner in which solutions were (arrived at 
by means of the Employees’ Representation plan. We 
know from our day to day contacts with our tellow em¬ 
ployees the present attitude of the great majority of them 
toward the Employees’ Representation Plan, and their 
opinion of how the Plan is now operating and has operated 
in the past. 

5. The Employees’ Representation Plan now] in opera¬ 
tion in the Peabody Plant of A. C. Lawrence Leather Com¬ 
pany is approved by the great majority of the employees; 
the employees believe the Plan successfully provides a 
method by which questions affecting their relations with 
the management may be fairly determined; the employees 
believe that the operation of the Plan in the past has fairly 
determined the questions which have arisen affect- 
115 ing their relations with the management.] 

6. We believe the Plan has provided qnd is now 
providing a successful method of determining questions 
affecting the relations of the employees and tl^e manage¬ 
ment in the Peabody Plant. Over 95 per cent ^)f the em¬ 
ployees participate in the elections for representatives un¬ 
der the Plan by secret ballot for both nominations and elec¬ 
tions. These nominations and elections are in no way 
dominated or influenced by the management. 

CHESTER A. STROUT 
OLLIE F. QUIRK 
LAURENCE T. LANE 
JAMES B. LEAHY 
LOUIS P. CYRS 
EUGENE F. LANGAN 
P. LEONARD BUTLER 
RICHARD F. HOUGHTON 

james j McDermott 

F. DONALD McKEEN 


Before me, 


WILLIAM H. MUNROE 
RAYMOND J. MARIpN 

JOHN T. DAGGETT 

Notary public 


(Notarial Seal) N 

My Commission expires July 30, 1937. 
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116 Affidavit of J. Andrew Millican 

Filed February 25, 1936 

I, J. Andrew Millican, of Winchester, in the County of 
Middlesex and Commonwealth of Massachusetts, being first 
duly sworn, on oath depose and say: 

1. I am superintendent of the calfskin plant of the A. C. 
Lawrence Leather Company, located at Peabody, Massa¬ 
chusetts, and have been superintendent for three years. 
As such superintendent I am in charge of all calfskins pass¬ 
ing through said plant, am familiar with the operations 
through which they pass, and know the methods in use for 
converting said calfskins into finished leather. 

2. A calfskin when received at said plant, is either salt 
cured or dried, and upon receipt is delivered to the so- 
called wet division of said plant. 

3. This division consists of several departments through 
which the skins pass during the process of conversion. 
Said departments are as follows: 

1. Soaking 

2. Drum washing 

3. Fleshing 

4. Liming 

5. Dehairing 

6. Additional fleshing 

7. Washing 

8. Bating 

9. Pickling 

10. Draining 

11. Drum chrome tanning 

12. Draining 

13. Setting out 

14. Shaving 

15. Sorting 

16. Coloring 

17. Pasting 

18. Drying 

19. Washing 

4. As the skin passes through these departments, it is 
subjected to a separate and distinct operation in each de¬ 
partment. Each of these departments has its own em¬ 
ployees trained and experienced in the work of the 
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117 department. The number of employees in( each de¬ 
partment varies, some of them being key }nen upon 
whom depends the continuity of operations throughout the 
entire division. The average length of time required for 
the operations referred to in paragraph 3 is sixteen days, 
and during this entire time the skin is in a condition where 
only by the most careful handling can it be properly proc¬ 


essed. 


5. The first operation in the conversion of the skin into 
finished leather is to soak the skin in water. From this 
point until the skin has passed through the wet division, the 
process must be continuous. The skin from the original 
immersion in water is in a critical state; because of the na¬ 
ture of the skin it is subject not only to damage but com¬ 


plete loss; by reason of the fact that each skin is k bacteria 
medium, unless it is processed by men whose knowledge of 
time, temperature and chemical action is the result of long 
training and experience, damage results immediately. Bac¬ 
teria develops quickly, setting up a decomposition which 


results either in a deterioration or in extreme bases, de¬ 
struction of the skin itself. 


6. In order that this operation may be properly con¬ 
ducted, it is necessary, that in the departments kbove de¬ 
scribed, there be certain so-called key men place<jl at what 
in the process resemble bottle necks, where by thb applica¬ 
tion of their skill and knowledge resulting from long train¬ 
ing and experience, they are able to determine when to con¬ 
tinue, when to modify or when to arrest the process. Some 
of these men are experts on the question of time, tempera¬ 
ture and chemical action in connection with the treatment 
of skins, and their decisions are most important. 
118 They must decide almost instantly questions of time 
and degrees of temperature, and the results of chem¬ 
ical action upon the skins, and upon their decisions depend 
courses of action which may result in the loss of many 
thousands of dollars. Others of their number qre called 
upon to make decisions as to the kind, character knd use to 
which skins will be put, and inability or failure on their 
part to make correct decisions will result in substantial 
losses. These men are few in number, and it is impossible 
to conduct a tannery without their presence at their posi¬ 
tions at all times. 
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7. The absence from their positions of the so-called key 
men or any one of them would immediately have two re¬ 
sults (1) The progress of the skins through the plant would 
be impeded, preventing the skins from going through in 
the usual manner, thereby practically disrupting opera¬ 
tions, and (2) Causing a loss to skins still in the wet divi¬ 
sion bv reason of deterioration or destruction. 

8. There are at all times in progress through the so- 
called wet division skins having a value in excess of $50,- 
000, so that failure or inability of the so-called key men to 
make correct decisions, or their absence from their posi¬ 
tions might result in a loss of this sum. The loss by reason 
of disruption of the business both to management and em¬ 
ployees is impossible to figure, but w r ould result in a very 
substantial loss. 

9. In addition to the so-called key men above referred 
to, practically all of the operations require skilled and 
trained employees, whose presence is of the utmost impor¬ 
tance in the process of tanning. 

10. The A. C. Lawrence Leather Company, in addition 
to the above described calfskin plant, has in Peabody two 

other plants, to-wit: the sheepskin plant and the side 
119 upper leather plant. Each of these plants has a wet 
division similar to the one described in the calfskin 
plant and subject to similar conditions. 

J. ANDREW MILLICAN 

February 17, 1936 

Before me 

EDWARD R. LANGENBACH, 
(Notarial Seal) Notary Public 

My commission expires Oct. 30, 1941 
320 1 Affidavit of Stuart T. Saunders 

Filed February 26, 1936. 

District of Columbia, ss: 

I, Stuart T. Saunders, being first duly sworn do on oath 
depose and say that I am a member of the Bar of the Su¬ 
preme Court of the District of Columbia, and am of coun¬ 
sel for the plaintiff, A. C. Lawrence Leather Company, in 
the suit pending in the Supreme Court of the District of 
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Columbia by said plaintiff against J. Warren Mhdden, et 
al, Equity No. 60611; that I have read the affidavit of 
Ralph H. Cahouet which has been filed in the jiforesaid 
equity suit, wherein amongst other things the said affiant 
Cahouet says “Upon the filing of the complaint against 
the A. C. Lawrence Leather Company notice thereof was 
sent by registered mail thereto, no notice was given to the 
press and no conferences have at any time been held with 
representatives of the press- concerning this case”; refer¬ 
ring particularly to said statement this affiant feays that 
upon the filing of said affidavit this affiant madb inquiry 
into the press releases prepared and issued by thej National 
Labor Relations Board, and amongst others obtained a copy 
of what affiant verily believes to be a true and correct copy 
of Press Release No. 70 of the National Labor Relations 
Board, and which affiant verily believes to have been 
121 issued and delivered by the National Labor (Relations 
Board to the members of the Press for release to 
morning papers Tuesday, January 14, 1936, wherein 
amongst other things it is stated: 

“First Region, Boston. P. A. Donoghue, Director. Com¬ 
plaint against the A. C. Lawrence Leather Cofnpany of 
Peabody, Massachusetts, engaged in the processing and 
tanning of hides. Alleged violation of Section]8(1) and 
(2). Charges were filed by Erford Mahoney and Edmond 
Perry. 

“The complaint alleges that the company dominated and 
interfered with the administration of a labor organization 
known as the A. C. Lawrence Leather Company (Assembly 
Plan. j 

“Hearing January 27,1936, 10 o’clock, Post Office Build¬ 
ing, Boston, Mass.” | 

A Copy of said Press Release is hereunto annexed and 
asked to be taken and read as a part of this affidavit. 

(s) STUART T. SAUfSTDERS 

Subscribed and sworn to before me this 26th day of Feb¬ 
ruary, 1936. | 

(s) GERTRUDE ELIflS 

Notary Public, D. C. 


(Notarial Seal) 
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122 Release for Morning Papers 
Tuesday, January 14, 1936 

Complaints Recently Issued by N. L. R. B. Regional 

Offices. 

First Region, Boston. P. A. Donoghue, Director. Com¬ 
plaint against the Lion Shoe Company of Lynn, Massa¬ 
chusetts, engaged in the production, sale and distribution 
of boots and shoes. Alleged violation of Section 8 (1), (2) 
and (3). Charges were filed by United Shoe & Leather 
Workers’ Union. 

The complaint alleges that the company fostered and 
dominated an organization in the plant known as the “Lynn 
Shoeworkers’ Union” and that the company made it a con¬ 
dition of employment that applicants sign membership 
cards in that union. 

Hearing January 23, 1936, 10 o’clock, Post Office Build¬ 
ing, Boston, Mass. 

First Region, Boston. P. A. Donoghue, Director. Com¬ 
plaint against the A. C. Lawrence Leather Company of 
Peabody, Massachusetts, engaged in the processing and 
tanning of hides. Alleged violation of Section 8 (1) and 
(2). Charges were filed by Erford Mahoney and Edmond 
Perry. 

The complaint alleges that the company dominated and 
interfered with the administration of a labor organization 
known as the A. C. Lawrence Leather Company Assembly 
Plan. 

Hearing January 27, 1936, 10 o’clock, Post Office Build¬ 
ing, Boston, Mass. 

Thirteenth Region, Chicago. L. W. Beman, Director. 
Complaint against the S. Buchabaum Company of Chicago, 
Illinois, engaged in the manufacture, assembling, sale and 
distribution of belt buckles, tie pins, collar clips, cuff links 
and varied other novelty jewelry. Alleged violation of Sec¬ 
tion 8 (1), (3) and (5). Charges were filed by International 
Jewelry Workers Local No. 4. 

The complaint alleges that the company discharged a 
large number of employees and refused to reinstate them 
because of their affiliation with International Jewelry Work¬ 
ers Local No. 4, and that the company refuses to bargain 
collectively with the union. 
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Hearing January 17, 1936, United States Court House, 
Chicago, Illinois. 

Eleventh Region, Indianapolis, Robert H. Cowdrill, Di¬ 
rector. Complaint against the Sneath Glass Company of 
Hartford City, Indiana, engaged in the production, sale and 
distribution of pressed, blown, and machine-made 
123 glassware. Alleged violation of Section j8 (1), (2) 
and (3). Charges were filed by Central Labor Union. 
The complaint alleges that the company refused to re¬ 
employ 9 employees after a temporary layoff because they 
joined the American Flint Glass Workers Union of North 
America, Branch No. 521; that the company dominated an 
organization in the plant known as the “Sneath Glass Com¬ 
pany Employees’ Association”; and that joining that or¬ 
ganization was a condition of employment. 

Hearing February 4, 1936, Federal Building, Muncie, 
Indiana. 

Changes in Hearing Dates Etc. 

S. & K. Knee Pants Company 
Lynchburg, Virginia 

Hearing to be held Thursday, Jan. 23, 19^6, Federal 
Building, Lynchburg, Virginia 

Ansin Shoe Manufacturing Co. 

Athol, Mass. 

Hearing postponed to January 16,1936, Worcester, Mass. 
Howard Myers, Trial Examiner. 

Anwelt Shoe Manufacturing Co. 

Athol, Mass. 


Oregon Worsted Company 
Portland, Oregon 

Hearing adjourned to convene on Januar\| 24, 1936, 
Portland, Oregon. 

Iowa Manufacturing Company 
Cedar Rapids, Iowa. 

Hearing postponed to January 27, 1936, Cecjar Rapids, 
Iowa. 

Bradley Lumber Company 
Warren, Arkansas 

Hearing postponed indefinitely pending litig 
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Ralph A. Freundlich, Inc. 

Clinton, Mass. 

Hearing postponed to January 30, 1936. Boston, Mass. 

Smith Cabinet Manufacturing Co. 

Salem, Indiana. 

Hearing postponed to January 20, 1936, New Albany, 
Indiana. 

124 Memorandum 

Filed April 2, 1936. 


Plaintiff is a Maine corporation with a plant at Peabody, 
Massachusetts and is engaged in the business of processing 
and tanning hides. 

On January 9,1936 a complaint was filed against it by the 
Regional Director of the First Region of the National 
Labor Relations Board charging that it violated section 
8(1) and (2) of the National Labor Relations Act by dom¬ 
inating and interfering with the administration of a labor 
organization of its employes. No subpoena has been issued 
in this caste; otherwise the important facts do not differ 
from those in the Heller Bros. Company case. 

For the reasons set forth in the memorandum filed in that 
case the application for an injunction pendente lite should 
be denied and the motion to dismiss should be granted. 


April 2 1936 


JESSE C. ADKINS 
Justice 


125 Memorandum 

Filed April 2, 1936 

This is a suit against the members of the National Labor 
Relations Board and their regional director for the eighth 
region, Mr. R. A. Lind, Plaintiff is an Ohio corporation with 
a factory at Newcomerstown, Ohio at which plaintiff manu¬ 
factures files and other small tools. 

On January 21, 1936 Mr. Lind as regional director of 
the Board issued a complaint charging plaintiff with spon¬ 
soring the formation of a company union and with inter¬ 
fering with the rights of its employes to self-organization. 
This was charged to be a violation of section 8(1) and (2) 
of the National Labor Relations Act of July 5, 1935. A 
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subpoena was issued to A. Gr. Heller, agent in Icharge of 
plaintiff’s business in Ohio, to produce at the hearing cer¬ 
tain books, records, correspondence and documents of 
plaintiff wffiich would show the facts from which it could 
be determined whether plaintiff was engaged in interstate 
commerce or whether its business came within the expres¬ 
sion “affecting commerce” as defined in section 2 of the 
Act. [ 

Plaintiff obtained a rule to show cause why defendants 
should not be enjoined pending the suit frdm further 
126 prosecution of the complaint, further enforcement 
of the statute, from examining the books, records 
and documents of plaintiff and from compelling production 
thereof, and from interfering with the conduct of plaintiff’s 
officers and the relations between plaintiff and its employes. 
The matter was heard upon the return of defendants, and 
affidavits, and also on defendants’ motion to dismiss. 

The National Labor Relations Act of July 5, 1935—the 
procedural features of which are patterned largely on the 
Federal Trade Commission Act—provides for enforcement 
of orders of the Labor Board by the appropriate United 
States Court of Appeals. That Court may mak$ a decree 
enforcing, modifying or setting aside in whole |>r in part 
the Board’s order. Until such decree no order of Jthe Board 
has any legal force. In reaching its decision th4 Court of 
Appeals may consider all the objections whiclj are now 
made by the plaintiff. 

The remedy thus given has been held adequate as to the 
Federal Trade Commission and other similar bodies cre¬ 
ated by Congress. 

Plaintiff contends that the Labor Act is wholly unconsti¬ 
tutional and that the procedural provisions falj with the 
rest of the Act; that the holding of the proposed hearing 
will cause it irreparable injury and damage, and that the 
remedy given by the statute is inadequate. For these rea¬ 
sons plaintiff asserts that equity has jurisdiction to enjoin 
the Labor Board from proceeding further. 

After careful study of the able and comprehensive briefs 
filed by counsel on both sides in this and other cases this 
day decided, I conclude that the statute involved gives the 
plaintiff adequate remedy, and the application for a re¬ 
straining order should be denied. 
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127 1—Counsel for plaintiff contend that the National 
Labor Relations Act is unconstitutional in its en¬ 
tirety, while defendants ’ counsel take the contrary position. 
The latter also argue that the statute is constitutional at 
least as applied to interstate bus companies and other simi¬ 
lar forms of activity, citing Texas New Orleans R. R. Co. 
v. Brotherhood of Ry. Clerks , 281 U. S. 548. 

That cash held constitutional the Railway Labor Act of 
May 20, 1926, 44 Stat. 577, U. S. Code, Title 45, sections 
151-163. That statute recognized the right of railway em¬ 
ployes to bargain collectively, and provided that repre¬ 
sentatives should be designated by the respective parties 
‘ ‘without interference, influence or coercion exercised by 
either party over the self-organization or designation of 
representatives by the other ” (p. 558). 

Sections 7 and 8(2) of the present statute contain sub¬ 
stantially the same provisions as those under consideration 
in the foregoing case. 

While the present Act in other provisions goes much 
further than the Railway Labor Act of 1926, section 15 
provides that if any provision of the Act shall be held in¬ 
valid the remainder of the statute shall not be affected 
thereby. 

In view of this decision of the Supreme Court I do not 
think the present statute is wholly unconstitutional. 

See Associated Press v Her rick, et al. decided March 17, 
1936 by Judge Bondy, and Precision Castings Co. Inc. v 
Borland, decided March 6, 1936 by Judge Rippey. 

It follows that the provisions of the Act dealing with 
remedy are valid. 

I agree with defendants’ counsel that it is not necessary 
in this case to pass on the validity of the remainder of the 
statute. 

128 2—In my opinion plaintiff does not show irrepar¬ 
able damage. 

(a) Obedience to a subpoena of the Board can be en¬ 
forced only by a District Court of the United States. 

This is the view taken by counsel for defendants. See 
Paragraph 21 of defendants’ Return and paragraph 6 of 
the motion to dismiss. Counsel for plaintiff contend that 
refusal to obey a subpoena will violate section 12 which 
imposes severe penalties upon any person who shall wil- 
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fully resist, prevent, impede or interfere with any member 
of the Board or any of its agents or agencies in the per¬ 
formance of their duties. 

Judge Bondy in Associated Press v Herrick, said—“ Sub¬ 
poenas of the Board are not enforceable withoujt interven¬ 
tion of the court. In case of contumacy or refusal to obey 
the subpoena of the Board it can merely apply to a court 
for an order requiring obedience to the subpdena. Only 
such a court order is enforceable by contempt proceed¬ 
ings ’ ’. * 

I agree with this construction, and hold that a refusal 
to obey a subpoena is not punishable under section 12. 

The Board having assumed the legal position [just adopt¬ 
ed I think the Board is estopped to take a different position 
in sofar as this plaintiff is concerned in any matter arising 
out of the present complaint. See Davis v Wakelee, 156 


IJ. S. 68Q, 689. 

Judge Bondy said in the above case— 

* ‘ The Act however does not give the Board or 


its investi¬ 


gators any authority to enter complainant’s place of busi¬ 
ness or to examine its records or to interview complainant’s 
employees on complainant’s premises without] complain¬ 
ant’s acquiescence, otherwise than by order of the Court 
under Sec. 11(2) of the Act. The provision thaH the Board 
shall have access to evidence must be read in connection 
with the provisions for the issuance and enforcement of 
subpoena”. 

I adopt this as a proper construction of Section 11(2) of 
the Act. 

129 (b) Counsel disagree as to the propet construc¬ 

tion of Section 12 of the Act. 


Plaintiff does not allege that it wishes or intends to vio¬ 
late this section, or that any one is threatening to enforce it. 

I think I should not attempt to construe section 12 be¬ 
cause (i) of the failure to allege that some one threatens 
to enforce that section. See Sparks , U. S. Atty. v Mellwood 
Dairy , 74 F(2d) 695, 697; and (ii) because defendants have 
no authority to enforce section 12 and the law enforce¬ 
ment officers of the Government are not made pjarties. See 
Bookbinders Trade Asso. v Book Mfrs. Inst. 7 |Fed. Supp. 
847, 848; Appalachian El. Power Co. v Smith!. 67 F(2d) 
451. 


i 
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(c) Plaintiff alleges it will suffer irreparable injury be¬ 
cause of the necessary expenses of the hearing before the 
Board, by interruption tc its business due to the absence 
of employes as witnesses, by disruption of its amicable 
relations with its employes, and by unfavorable publicity 
which will result in loss of business. 

Plaintiff will be put to expense in defending the proceed¬ 
ing before the National Labor Relations Board. But I am 
unable to say that there will be a saving by transferring 
the trial in the first instance to the court. And if the court’s 
decision should be adverse to plaintiff such expenses would 
be increased. In Chamber of Commerce of Minneapolis v 
Federal Trade Commission , 280 Fed. 45 and U. S. v Illinois 
Central R. R. Co. 244 U. S. 82, 85 it was held that such 
expense was not ground for enjoining the proceeding. 

Nor is damage to be suffered from the publicity of a 
hearing sufficient ground for injunction. See E. Griffiths 
Hughes v Federal Trade Commission , 63 F(2d) 362, 61 
App. D. C. 386, U. S. v Los Angeles R. R. Co. 273 U. S. 
299, 314 Penn. R. R. Co. v. U. S. Railroad Labor Board, 261 
U. S. 72, Richmond Hosiery Mills v Camp, 74 F(2d) 
130 200. 

And it is not clear that the friendly relations be¬ 
tween plaintiff and its employes would suffer less by reason 
of the hearing in court than by the hearing before the 
Board. 

As I understand the authorities these matters do not 
justify an injunction. 

3—In my opinion the remedy given by the statute is 
adequate. 

An order of the Board is not self enforceable. If the 
employer does not comply the order has no compulsory 
effect until it is reviewed and enforced by the appropriate 
Circuit Court of Appeals. The employer may request the 
court to modify the order or set it aside; the Board may 
ask for a decree enforcing its order, and in the latter event 
(and possibly in the former event) the decision of the court 
may be reviewed by the Supreme Court. 

The employer has the right to raise before the Circuit 
Court of Appeals all of the questions sought to be raised 
in the present bill. 
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It has been held that this procedure gives a cojnplete and 
adequate remedy and that the Equity Court majt not at the 
threshold of the inquiry enjoin the administrative tribunal 
from proceeding to a decision. See Chamber oflCommerce 
of Minneapolis v Federal Trade Commission , 280 F. 45; 
Hurst v Federal Trade Commission , 268 F. 874; Royal Bak¬ 
ing Powder Co. v Federal Trade Commission . 32 F(2d) 
966, 59 App. D. C. 70, 72; Sykes v Jenny Wren, 64 App. 
D. C. 370, 78 F(2d) 729; Federal Trade Commission v 
Maynard Coal Co. 57 App. D. C. 297, 22 F(2d) 873; Federal 
Trade Commission v Claire Furnace Co. £74 U. S. 
160. 

131 In view of the construction I have given the Labor 
Act, I think the decisions of the Court of Appeals 
in Federal Trade Commission v Millers National Federa¬ 
tion, 57 App. D. C. 360, 23 F(2d) 968 and 60 App. D. C. 
66, 47 F(2d) 428.are consistent with my conclusion. 

Crowell v Benson, 285 U. S. 22 has not been interpreted 
as invalidating the procedural provisions of the Federal 
Trade Commission Act. I think it should havp the same 
construction with respect to the present statute. See Ar¬ 
kansas Wholesale Grocers y Assn, v Federal Triad e Comm. 
18 F(2d) 866, 870, certiorari denied 275 U. S. 533; Radio 
Commission v Nelson Bros. 289 U. S. 266, 277; Kreutz v 
Dunning, 69 F(2d) 802. j 

I cannot agree with counsel for plaintiff that tjie decisions 
of the Supreme Court in Railroad Retirement Board v 
Alton R. Co. 295 U. S. 330 and Richert Rice J\i[ills v Fon¬ 
tenot, 80 Lawyers Ed. 143 are inconsistent with the cases 
herein relied on; the procedural provisions of thpse statutes 
were very different, and the facts relied on to| show irre¬ 
parable injury also were quite different. 

4— In the two cases filed to restrain proceedings by the 

National Labor Relations Board which have Reached the 
Circuit Courts of Appeals the latter courts denied applica¬ 
tions for temporary injunction. See Bemis Brbs. Bag Co. 
v Feidelson, in the Sixth Circuit, February 6, 1936 and 
Bradley Lumber Co. v National Labor Relations Board, in 
the Fifth Circuit, February 22, 1936. ! 

5— For the foregoing reasons I conclude that jthe applica¬ 
tion for an injunction pendente lite should be denied, and 
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that the motion to dismiss the bill of complaint should be 
granted. 

APRIL 2 1936 

JESSE C. ADKINS 
Justice 

132 Plaintiff’s Proposed Findings of 

Fact and Conclusions of Law 

Filed April 10, 1936. 

Comes now the plaintiff, A. C. Lawrence Leather Com¬ 
pany, and requests the Court to make and enter the follow¬ 
ing Findings of Fact and Conclusions of Law. 

Findings of Fact 

On the application for a Preliminary Injunction and on 
the Motion to Dismiss the Bill of Complaint, the Court 
finds the facts as follows: 

1. The facts as stated in the Bill of Complaint, including 
the f oregoing: 

(a) The plaintiff is a corporation duly organized and 
existing under the laws of the State of Maine, and owns and 
operates a Manufacturing plant at Peabody, Massachusetts, 
where it is engaged in preparing, tanning and processing 
hides and skins and manufacturing and selling leathers 
manufactured therefrom. That in the manufacture 

133 of leathers the plaintiff purchases hides, skins and 
tanning materials, some of which are purchased 

within the Commonwealth of Massachusetts and some with¬ 
out. That all of the purchases of said hides and skins and 
tanning materials that are made outside of the Common¬ 
wealth of Massachusetts are completed in the State in 
which such purchases are made, and that the movement of 
raw materials used in the manufacture of leathers ter¬ 
minates before the manufacturing process involving said 
materials at said plant commences. The entire process of 
manufacturing leathers is commenced and completed at 
the Peabody plant, and neither the materials going into 
the production at said plant nor the product of said plant 
is transported by the plaintiff, such transportation being 
conducted by carriers engaged in transportation. The plain¬ 
tiff at its Peabody plant manufactures leathers in many 
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forms and their by-products; that the production of 
leathers from hides and skins, as aforesaid, requires from 
two to four months, and is brought about by many separate 
and skilled manufacturing operations, all of which require 
skilful handling by employees trained and educated for that 
purpose, and involves unique processes and methods not 
in common use among tanners generally. After th^ leathers 
and by-products are manufactured, as aforesaid, they are 
sold or offered for sale as buyers are obtained! therefor 
and are sold to purchasers within and without the Common¬ 
wealth of Massachusetts; that when the said purchasers 
reside outside the Commonwealth of Massachusetts, the 
transaction is wholly completed within the Commonwealth 
of Massachusetts, and the said leathers and by-products 
are delivered by the plaintiff to carriers for transportation 
to designated points. In the conduct of its business at said 
Peabody plant, plaintiff has approximately 2300 employees. 

All of said employees are engaged in tanping and 
134 processing hides and skins and the manufacture of 
leathers, or other matters incident thereto. 

(b) There has been organized and existing aipong the 
employees of the plaintiff since 1922 and organization 
known as the Employees Representation Plan, under which 
the employees elect their own representatives to pieet and 
confer with representatives of the plaintiff for th^ purpose 
of negotiating and bargaining with plaintiff with respect 
to hours, wages and working conditions. That under this 
plan the relations between the plaintiff and its employees 
have been peaceful and harmonious for many years. 

(c) On January 10, 1936, the National Labor Relations 
Board, acting through Ralph A. Cahouet, Reg onal Di¬ 
rector for the First Region of said Board, caused a com¬ 
plaint and notice of hearing to be served upon the plaintiff 
based upon a charge filed by one Erford Mahqnev and 
Edmond Perry, alleging that the plaintiff in its relations 
with its employees engaged in the manufacturing opera¬ 
tions of the plaintiff had committed and w^as cojmmitting 
certain unfair labor practices as defined by the National 
Labor Relations Act, and giving notice that a hearing of 
said complaint was scheduled to be held at Bostoh, Massa¬ 
chusetts, commencing on January 27, 1936. 
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2. The plaintiff will suffer great, irreparable and imme¬ 
diate injury cognizable in equity by the conducting of the 
hearing scheduled by the National Labor Relations Board 
and matters incident thereto, in that: 

(a) That the defendants threaten to compel the attend¬ 
ance of plaintiff’s officers and employees and cause to be 
produced its private books, records and documents, thereby 
making public matters which are private and confidential. 

(b) That the witnesses necessary to be produced at such 
a hearing would include a great number of the plain- 

135 tiff’s employees which would disrupt and interfere 
with and cause a cessation of plaintiff’s business. 
That the plaintiff’s business is unique in that there are at 
all times large quantities of valuable hides and skins in 
process which require constant and skilled attention 
throughout their manufacture, and that an interruption of 
this process would cause great, immediate and irreparable 
loss. That a hearing before the Board will disturb and 
disrupt the plaintiff’s harmonious and peaceful relations 
with its employees. 

(c) That the penalties provided by Section 12 of the 
National Labor Relations Act are applicable to the plaintiff 
under the facts disclosed by the bill of complaint. That 
the plaintiff and its officers and agents are threatened with 
a fine of $5,000 or imprisonment for one year, or both, by 
the terms of Section 12 of the National Labor Relations 
Act. That unless the relief prayed for in the bill is granted, 
the plaintiff, by reason of the penalties and punishment 
aforesaid, will be compelled to submit to the enforcement 
of the National Labor Relations Act, for by resisting its 
enforcement it will be forced to risk said punishment and 
penalties. 

(d) That it will be necessary for the plaintiff to retain 
counsel, pay transportation charges and other expenses 
in its defense at the proposed hearing, all of which will be 
substantial and are irrecoverable under the terms of the 
National Labor Relations Act, and the Rules and Regula¬ 
tions of the National Labor Relations Board. 

(e) That the publicity incident to such a hearing and 
arising from testimony inadmissible in a court of law would 
cause great and irreparable damage to the plaintiff’s busi¬ 
ness. 
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I 


(f) That the defendants threaten to cause one or more 
investigators to intrude in the plaintiff’s plant, as- 

136 serting the right to examine plaintiff’s Ipooks, rec¬ 
ords, interview plaintiff’s employees and otherwise 
interfere with the discharge of the plaintiff’s business and 
its relations with its employees. 

(g) That such a hearing will arouse apprehension among 


the plaintiff’s customers as to its ability to keqp its con¬ 
tracts, and that certain of its customers will bk deterred 
from offering new business to the plaintiff, with a conse¬ 
quent immediate and irreparable loss of incom^. 


3. The proposed hearing set for January 27, 


1936, was 


postponed and has not been held. 


Conclusions of Law 


On the application for Preliminary Injunction and the 
Motion to Dismiss the Bill of Complaint, the Court con¬ 
cludes that: 

1. This suit arises under the Constitution ancj the laws 
of the United States and involves the construction, appli¬ 
cation, validity and enforcement of the National Labor 
Relations Act. 

2. The plaintiff in its manufacturing operatiqns, is not 
engaged in, nor do the labor relations between th|e plaintiff 
and its employees or among such employees in connection 
with such operations constitute commerce with foreign na T 
tions or among the several States, nor do such operations 
or such relations directly affect such commerce, nor do they 
burden or obstruct such commerce or the free flow thereof, 
nor have they led, nor do they tend to lead to labor disputes 
which directly burden or obstruct such commerce, or the 
free flow thereof, nor do such operations occujr or such 
relations exist in the course or current or floyr of com¬ 
merce with foreign nations or among the several 

137 States, nor are they an integral part of the opera¬ 
tions of instrumentalities of such commejrce. Such 
manufacturing operations of the plaintiff are purely local 
and intrastate in character. 

3. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 2, there is grave doubt that the plaintiff in its 
manufacturing operations is engaged in, or that the labor 
relations between the plaintiff and its employees or among 
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such employees in connection with such operations consti¬ 
tute commerce with foreign nations or among the several 
States, or that such operations or such relations directly 
affect such commerce or burden or obstruct such com¬ 
merce, or the free flow thereof, or have led or tend to lead 
to labor disputes which directly burden or obstruct such 
commerce or the free flow thereof, or that such operations 
occur or such relations exist in the course or current or 
flow of commerce with foreign nations or among the several 
States, or are an integral part of the operations of instru¬ 
mentalities of such commerce. 

4. The employees of the plaintiff engaged in connection 
with the manufacturing operations of the plaintiff are not 
engaged in commerce with foreign nations or among the 
several States, nor in activities which directlv affect such 
commerce, nor do such activities burden or obstruct such 
commerce or the free flow thereof, nor have they led nor 
do they tend to lead to labor disputes directly burdening 
or obstructing such commerce, or the free flow thereof, nor 
to such activities occur in the course or current or flow 
of commerce with foreign nations or among the several 
States, nor are they an integral part of the operations of 
instrumentalities of such commerce. Such activities are 
purely local and intrastate in character. 

5. Regardless of the accuracy of the foregoing Conclu¬ 

sion No. 4, there is grave doubt that the employees of 
138 the plaintiff engaged in connection with the manu¬ 
facturing operations of the plaintiff are engaged in 
commerce with foreign nations or among the several States, 
or in activities which directly affect such commerce, or that 
such activities burden or obstruct such commerce or the 
free flow thereof, or have led or tend to lead to labor dis¬ 
putes directly burdening or obstructing such commerce or 
the free flow thereof, or that such activities occur in the 
course or current or flow of commerce with foreign nations 
or among the several States, or are an integral part of the 
operations of instrumentalities of such commerce. 

6. The charges of unfair labor practices set forth in the 
complaint of the National Labor Relations Board against 
the plaintiff relate to matters .which are purely local and 
intrastate in character and solely affect the relations be¬ 
tween the plaintiff and its employees and among such em- 
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: 

ployees in the tanning and processing of hides | and skins 
and the manufacture of leather, and such matters do not 
constitute commerce with foreign nations or dmong the 
several States or directly affect such commerce. 

7. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 6, there is grave doubt that the matters referred 
to therein to which the charges of unfair labor practices 
set forth in the complaint of the National Labor Relations 
Board against the plaintiff relate to matters which consti¬ 
tute commerce with foreign nations or among tjie several 
States, or which directly affect such commerce. 

8. That the matters sought to be regulated b\y the Na¬ 
tional Labor Relations Act do not constitute feommerce, 
and that the National Labor Relations Act is not a regula¬ 
tion of commerce. 

9. The contracts of employment between plaintiff and 

its employees and its right to negotiate individually 
139 with its employees as it and they shall see fit, are 
valuable rights which it is entitled to exercise and 
enjoy and which, under the terms and provisions of the 
Constitution of the United States, are not subject to regula¬ 
tion or control under any provision of the National Labor 
Relations Act. 

10. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 9, there is grave doubt that the contracts of em¬ 
ployment between plaintiff and its employees ancl its right 
to negotiate individually with its employees as it and they 
shall see fit, are subject to regulation or control lender any 
provisions of the National Labor Relations Act. 

11. That the terms and provisions of the National Labor 
Relations Act as applied to this plaintiff constitute an in¬ 
fringement of the plaintiff’s personal liberty a|nd of its 
right and liberty to contract and the rights of private prop¬ 
erty of the plaintiff. 

12. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 11, there is grave doubt that the terms ^nd provi¬ 
sions of the National Labor Relations Act as applied to this 
plaintiff would not constitute an infringement of the per¬ 
sonal liberty, and of its right and liberty to contract and 
the rights of private property of plaintiff. 

13. The holding an prosecution of the scheduled hearing 
will impair the harmonious relations between the plaintiff 
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and its employees, and will impair the public good will of 
the plaintiff, and threatens to and will cause it irreparable 
and immediate loss, damage and injury. 

14. The immediate and irreparable loss, damage and in¬ 
jury with which the plaintiff is threatened and which will 

be caused to the plaintiff as set forth in the fore- 

140 going Conclusion No. 13 cannot be wholly or defi¬ 
nitely ascertained in a pecuniary value, and plaintiff 

would not be able to prove the value or exact amount 
thereof in any court of law, and is without a timely, plain, 
adequate and complete remedy at law. 

15. If the plaintiff should refuse permission to or resist, 
prevent, impede or interfere with any investigation or any 
other steps w’hich any member of the National Labor Rela¬ 
tions Board or any of its agents or agencies should take 
or attempt to take to carry out any of the purposes or pro¬ 
visions of the National Labor Relations Act, the plaintiff 
will thereby expose itself to and be threatened with the 
immediate imposition of a fine not to exceed $5,000 pur¬ 
suant to the provisions of Section 12 of the said Act, and 
the officers and employees of the plaintiff would be exposed 
to and threatened with the immediate imposition of such 
a fine or imprisonment for not more than one year, or 
both, purshant to the provisions of said Section 12, for the 
prevention of which there does not exist a timely, plain, 
adequate or complete remedy at law, and which fine and 
imprisonment constitute such a heavy and stringent penalty 
as to preclude the plaintiff from seeking to exercise its 
constitutional rights and as to coerce the plaintiff, its of¬ 
ficers and employees, into compliance with the said Act 
and into permitting said Board, its agents and agencies, 
to invade the constitutional rights of the plaintiff, its of¬ 
ficers and employees, without warrant of law, and cause it 
to suffer damage thereby as a result of the disclosure of 
confidential information pertaining to the business of the 
plaintiff; which the plaintiff is entitled to have preserved 
as confidential; wherefore, the plaintiff is entitled to have 
issue out of this Court an injunction restraining and en¬ 
joining the defendants individually and as members of 

said Board, and each of them, their agents, agencies, 

141 assistants, employees and representatives, and each 

of them, from taking or attempting to take any 
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action and from carrying out or attempting to carry out 
any purposes or provisions of the said Act, the taking or 
carrying out of which would require the plainjtitf not to 
resist, prevent, impede or interfere with any inember of 
the said Board of any of its agents or agencies until it 
shall have been determined finally 'whether or not said Act 
is constitutional with respect to the manufacturing opera¬ 
tions of the plaintiff or to the relations betweerj the plain¬ 
tiff and its employees or to the relations between such em¬ 
ployees. 

16. The plaintiff must risk criminal prosecutions under 
Section 12 of the National Labor Relations Act [as a condi¬ 
tion precedent to testing the constitutionality qf said Act 
or the jurisdiction of the National Labor Relations Board 
to conduct the proposed hearing. 

17. The National Labor Relations Act is illegal and void 
in so far as it affects the manufacturing operations of the 
plaintiff or results in interference with the relations be¬ 
tween plaintiff and its employees engaged in such manufac¬ 
turing operations or the relations between such [employees, 
in that it violates the Constitution of the United States 
in the following respects: 

(a) The National Labor Relations Act canqot be sus¬ 
tained under the Commerce Clause contained ifi Section 8 
of Article 1 of the Constitution of the United States, since 
it seeks to regulate matters concerning the wholly intra¬ 
state manufacturing operations of the plaintiff and since 
the matters sought to be regulated do not directly affect 
interstate commerce, and since the regulation dbes not con¬ 
stitute the regulation of commerce with foreign nations or 
among the several States. 

142 (b) That the National Labor Relations Alct is 

repugnant to and violative of the 3rd Article of 
the Constitution of the United States, in that it| constitutes 
an unlawful and improper delegation of the judicial power 
of the United States to an administrative agency. 

(c) That the National Labor Relations Act] constitutes 
an unlawful and improper delegation of legislative power 
to an administrative agency. 

(d) That the National Labor Relations Act i^ repugnant 
to the Tenth Amendment of the Constitution of the United 
States in that it constitutes an invasion by the Federal 
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Government of fields and matters which are reserved by 
that Amendment to the States or the People, because said 
Act is in purpose and in substance and on its face an at¬ 
tempt to regulate matters not committed to the Federal 
Government by the Constitution of the United States, in 
that it attempts to regulate local industry, including the 
relations between employers, including the plaintiff, and 
its employees, in respect to rates of pay, wages, hours of 
employment and other conditions of employment. 

(e) That the National Labor Relations Act is violative 
of the Ninth Amendment to the Constitution of the United 
States in that by said Act the Government of the United 
States, through the Congress, has presumed and purported 
to assume jurisdiction and control of certain rights retained 
by the States or by the People and which, in so far as the 
business of the plaintiff is concerned, can only be exercised, 
if at all, bv the Commonwealth of Massachusetts. 

(f) That the National Labor Relations Act is violative 
of the Fifth Amendment of the Constitution of the United 
States, in that it attempts to deprive the plaintiff, without 

due process of law, of the liberty guaranteed to it 
143 by that Amendment; that it attempts to deprive the 

plaintiff of its property rights, including the right 
to deal freely and independently with its employees, or any 
of them, or any group thereof, in respect to rates of pay, 
wages, hours of employment and other conditions of em¬ 
ployment; that it attempts to take the private property of 
the plaintiff for a public use without the payment of just 
compensation, and that it is wholly unreasonable, arbitrary 
and capricious. 

(g) That the National Labor Relations Act is violative 
of the Seventh Amendment of the Constitution of the 
United States, in that it deprives the plaintiff of its right 
to trial by jury. 

18. Regardless of the accuracy of the foregoing Con¬ 
clusion No. 17, there is grave doubt that the National Labor 
Relations Act is legal and constitutional in so far as it 
affects the| manufacturing operations of the plaintiff or 
results in interference with the relations between the plain¬ 
tiff and its employees engaged in such manufacturing ope¬ 
rations or the relations among such employees, because 
of the question of its validity under the Constitution of the 
United States in respects set out in Conclusion No. 17. 
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19. The National Labor Relations Act is illegal, void 
and unconstitutional, in toto, for the reason that it purports 
to apply indiscriminately to all employers and employees, 
whether or not they are engaged in commerce with foreign 
nations or among the several States, or in transactions 
which directly affect such commerce and to theit relations 
with their employees and to such employees. 

20. Regardless of the accuracy of the foregoing Con¬ 
clusion No. 19, there is grave doubt that the National Labor 

Relations Act is legal and constitutional in any re- 
144 spect, in that it purports to apply indiscriminately 
to all employers, whether or not they are engaged in 
commerce with foreign nations or among the several States, 
or in transactions which directly affect such [commerce, 
and to their relations with their employees aiid to such 
employees. 

21. The procedure provided by the National Labor Re¬ 
lations Act for the review of orders of the National Labor 
Relations Board by the courts of the United States is not 
and is not intended as an exclusive statutory remedy and 
is not a timely or a plain or an adequate remedy at law, 
and the statutory provision for review of the orders of 
said Board do not make any provision for an independent 
judicial determination of all questions, both of law and of 
fact, essential to the preservation of the constitutional 
rights of the plaintiff, nor is any provision made for an 
independent judicial determination of the existence or non¬ 
existence of the fundamental or jurisdictional facts, the 
existence of which facts is a condition precedent to the 
operation of the statutory scheme as applied td the plain¬ 
tiff. 

22. The procedure provided in the National liabor Rela¬ 
tions Act for the review of orders of the National Labor 
Relations Board does not afford the plaintiff a timely, 
plain, adequate or complete remedy at law, and. therefore, 
it has no protection for its constitutional and property 
rights thereunder, and inasmuch as said Act is [wholly un¬ 
constitutional and invalid, the remedy purportedly afforded 
by said Act is not a remedy at all. 

23. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 22, there is grave doubt that the procedure pro¬ 
vided in the National Labor Relations Act for the review 
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of orders of the National Labor Relations Board would 
afford the plaintiff a timely, adequate or complete remedy 
at law, and, therefore, that it has any protection for 

145 its constitutional and property rights thereunder, 
and inasmuch as there is grave doubt that such Act 

is constitutional in any respect, there is equal doubt that 
the remedy purportedly afforded by said Act is a remedy 
at all. 

24. The plaintiff is entitled to have a declaratory judg¬ 
ment, judging and declaring that the National Labor Rela¬ 
tions Act and all actions and orders of the defendants 
thereunder are illegal, void and unconstitutional, either as 
a whole or as attempted to be applied to the plaintiff or 
to the labor relations between the plaintiff and its employ¬ 
ees or to the relations among such employees. 

25. The motion to dismiss the bill of complaint should 
be denied. 

_ i 

26. The plaintiff is entitled to have issue out of this 
Court a permanent injunction restraining and enjoining 
the defendants individually and as members of the National 
Labor Relations Board, and each of them and their agents, 
agencies, assistants, employees and representatives, and 
each of them, and their successors in office and each of 
them, and their agents, agencies, assistants, employees and 
representatives and each of them, from holding or causing 
to be held at any time or times a hearing for the purpose 
of determining whether or not the plaintiff has engaged 
in any way with unfair labor practice under the National 
Labor Relations Act, and from having any proceedings or 
taking any action whatsoever at any time or times, with 
respect thereto. 

27. Regardless of the accuracy of the foregoing Con¬ 
clusion No. 26, the plaintiff is entitled to have issue out of 
this Honorable Court a preliminary injunction restraining 
and enjoining the defendants individually and as members 
of the National Labor Relations Board, and each of them 
and their agents, agencies, assistants, employees and rep¬ 
resentatives, and each of them, and their successors 

146 in office, and each of them, and their agents, agencies, 
assistants, employees and representatives, and each 

of them, from holding or causing to be held at any time or 
times a hearing for the purpose of determining whether or 
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not the plaintiff has engaged in any way with unfair labor 
practices under the National Labor Relations Ac'; and from 
having any proceedings or taking any action whatsoever 
at any time or times with respect thereto. 

B. A. BRICKLEf 
HUGH H. OBEAR 
STUART T. SAUNDERS 
Attorneys for Plaintiff 

April 9th, 1936. j 

A receipt of copy of the foregoing Plaintiff’^ Proposed 
Findings of Fact and Conclusions of Law herebkr acknowl¬ 
edged this 8th day of April, 1936. [ 

CHARLES FAHY 
Attorney for Defendants 

The plaintiff excepts to the refusal of the Coijrt to make 
and enter findings of fact Nos. 1 and 2 and to the refusal 
of the Court to make and enter the Conclusions of Law 
Nos. 1 to 27 and each of them and said exceptions are duly 
noted and allowed. 

/s/ JESSE C. AflKINS, 

Justice 

147 Findings of Fact and Conclusions of Law 

Filed April 10, 1936. j 

In the above entitled cause heard before the undersigned 
Justices of the Supreme Court of the District ot Columbia 
sitting in equity on an application by the plaintiff for an 
injunction pendente lite against the defendants, the Court, 
from the pleadings, affidavits and exhibits filed, makes the 
following findings of fact and reaches the following conclu¬ 
sions of law: 

Findings of Fact 

1. The plaintiff is a corporation organized and existing 
under the laws of Maine and engages in the business of 
processing and tanning hides, and has a plant ^t Peabody, 
Massachusetts. 

2. The defendant, J. Warren Madden is Chairman and 
Member, and the defendants John M. Carmody and Edwin 
S. Smith are members of the National Labor Relations 
Board, appointed by the President of the Unite<fl States by 
and with the advice and consent of the Senate, pursuant to 
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the authority of the National Labor Relations Act, ap¬ 
proved July 5, 1935, and are at present acting as the Na¬ 
tional Labor Relations Board, said Board having its prin¬ 
cipal office 1 in the City of Washington, District of 
Columbia. 

148 3. On January 9, 1936, the Regional Director for 

the First Region of the National Labor Relations 
Board filed & complaint against the plaintiff, charging that 
plaintiff had engaged in unfair labor practices by dominat¬ 
ing and interfering with the administration of a labor 
organization of its employees in violation of Section 8, sub¬ 
divisions (1) and (2) of the National Labor Relations Act, 
and also issued a notice of hearing to be conducted at 
Boston, Massachusetts, January 27, 1936, on the allegations 
set forth in the complaint. 

4. On January 15, 1936* plaintiff answered the com¬ 
plaint and denied the alleged unfair labor practices and 
alleged that the National Labor Relations Act is unconsti¬ 
tutional. 

5. The plaintiff does not allege in the Bill of Complaint 
that it wishes or intends to violate Section 12 of the Na¬ 
tional Labor Relations Act or that any one is threatening 
to enforce that Section against plaintiff. 

6. The hearing noticed to be held on the National Labor 
Relations Board complaint was postponed and has not yet 
been held. 

7. If the plaintiff appears and defends said complaint, 
it will incur expense and be put to inconvenience in con¬ 
nection with the proceedings, the exact amount or nature of 
which is not ascertainable, and it is not apparent that such 
expense and inconvenience would be greater than the ex¬ 
pense and inconvenience of this suit. 

8. The conduct of the hearing scheduled by the National 
Labor Relations Board under the terms of the National 
Labor Relations Act will not cause and has not threatened 
to cause plaintiff any great or irreparable damage cog¬ 
nizable in equity by reason of any matter set forth in the 
Bill of Complaint. 

9. Additional findings of fact set forth in the memo¬ 
randa of the Court rendered on April 2, 1936, are incorpo¬ 
rated herein and made a part hereof, and additional findings 
of fact set forth in the memoranda of the Court rendered 
on April 2,1936, in the case of Heller Brothers Company of 
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Newcomerstown v. Ralph A. Lind, et al, Equity No. 
149 60593 are incorporated herein and made a part 

hereof. 

Conclusions of Law 

1. The National Labor Relations Act by its terijns affords 
an adequate remedy. 

2. Orders of the National Labor Relations Board are not 
self-executing and are not enforceable until reviewed by 
the appropriate United States Circuit Court ofl Appeals. 
That Court may make a decree enforcing, modifying or 
setting aside, in whole or in part, the Board’s ojrder. 

3. The plaintiff may raise all the questions sought to be 
raised here before the Circuit Court of Appeals in the 
event the Board seeks to enforce its order against the 
plaintiff or plaintiff seeks to review the Board’s order. 

4. Refusal by the plaintiff to obey the subpoena of the 
Board is not punishable under Section 12 of the National 
Labor Relations Act; obedience to the Board’s subpoena 
can be enforced only in the United States District Courts 
under Section 11(2) of the National Labor Relations Act. 

5. The plaintiff will not suffer great or iijreparable 
damage or injury cognizable in equity by reason of any 
matter alleged in the Bill of Complaint. 

6. The National Labor Relations Act is not Wholly un¬ 
constitutional. 

7. The application for an injunction pendente l^te should 
be denied, the petition for declaratory judgment should be 
denied, and the motion to dismiss the bill should be granted. 

8. Additional conclusions of law set forth in the mem¬ 
oranda of the Court rendered on April 2, 1936, iii this case 
and in the case of Heller Brothers Company of Ne wcomers- 
town v. Ralph A. Lind, et al, Equity No. 60593 are incor¬ 
porated herein and made a part hereof. 

/s/ JESSE C. ADKINS 
Justice 

Dated: April 10, 1936. 

The plaintiff excepts to the entry of the foregoing find¬ 
ings of fact and conclusions of law and to each of them and 
said exceptions are duly noted and allowed. 

/s/ JESSE C. ADKINS, 
Justice 
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150 Decree Denying Application for Injunction Pendente 
Lite and Granting Motion to Dismiss , Dismissing 
Bill of Complaint and Denying Petition for Declaratory 

Judgment . 

Filed April 10, 1936. 

This cauke came on to be heard upon plaintiff’s applica¬ 
tion for an injunction pendente lite, upon a rule to show 
cause why an injunction pendente lite should not be granted, 
upon a verified bill of complaint with exhibits thereto, upon 
the joint return of defendants to the rule to show cause with 
affidavits, upon affidavits of plaintiff filed in rebuttal, upon 
defendants’ motion to dismiss the bill of complaint and 
upon argufnent by counsel and thereupon after due con¬ 
sideration, it is 

ORDERED, ADJUDGED AND DECREED: 

(1) That the application for an injunction pendente lite 
be and it hereby is denied; 

(2) The petition for a declaratory judgment be and it 
hereby is denied. 

(3) The rule to show cause heretofore entered herein 
be and it hereby is discharged; 

(4) The motion to dismiss the bill of complaint be and 
it hereby is granted; and 

(5) The bill of complaint be and it hereby is dismissed 
with costs. 

(s) JESSE C. ADKINS 

Justice. 

Dated April 10th, 1936. 


Exception of the plaintiff is hereby noted to the 
151 entry of the above decree and to each and every part 
thereof and to so much thereof as refuses any of the 
relief herein prayed by the plaintiff, and the plaintiff, by 
its attorneys, in open court, petition for and note an appeal 
from the above decree to the United States Court of Ap¬ 
peals for the District of Columbia on this 10th day of April, 
1936, which appeal is hereby granted and noted; where¬ 
upon, the maximum undertaking for costs is hereby fixed 
at One Hundred dollars ($100.00) with leave to deposit the 
sum of Fifty dollars ($50.00) with the Clerk in lieu thereof. 

(s) JESSE C. ADKINS 

Justice . 
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Memorandum 

April 11, 1936. 

$50 cash deposited in lieu of bond on appeal. 

152 Assignment of Errors 

Filed April 11, 1936. 

Conies now the plaintiff A. C. Lawrence Leather Com¬ 
pany and says that the Court erred: 

1. In denying an injunction pendente lite. 

2. In dismissing the bill of complaint. 

3. In holding that the plaintiff had an adequate remedy 
at law. 

4. In holding that the National Labor Relations Act af¬ 
fords plaintiff an adequate remedy. 

5. In holding that plaintiff will not suffer great and ir¬ 
reparable damage or injury cognizable in equity by reason 
of any matter alleged in the bill of complaint. 

6. In holding that the plaintiff by refusing tb obey the 
subpoena of the National Labor Relations Board! would not 
be punishable under Section 12 of the National Labor Rela¬ 
tions Act and that obedience to the Board’s subpoena can 

only be enforced under Section 11(2) <bf the Na- 

153 tional Labor Relations Act. 

I 

7. In holding that the conducting of t]he hearing 
scheduled by the National Labor Relations Board under 
the terms of the National Labor Relations Act will not cause 
and has not threatened to cause any great or irreparable 
damage to the plaintiff cognizable in equity. 

8. In holding that the National Labor Relations Act is 
not wholly unconstitutional. 

9. In refusing to find as a fact that the plaintiff at its 
plant at Peabody, Massachusetts, is engaged ih the local 
and intrastate business of processing and taiJning hides 
and skins. 

10. In refusing to hold that the plaintiff woulc| not suffer 
great, irreparable and immediate injury cognizable in equity 
by a denial of an injunction pendente lite. 

risk crimi- 
Labor Re- 


11. In refusing to hold that the plaintiff must 
nal prosecution under Section 12 of the National 
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lations Act as a condition precedent to testing- the consti¬ 
tutionality of the said Act or the jurisdiction of the Na¬ 
tional Labor Relations Board. 

12. In refusing to hold that the provisions of Section 12 
of the National Labor Relations Act are applicable to the 
plaintiff under the facts disclosed by the bill of complaint. 

13. In refusing to hold that the National Labor Relations 
Act attempts to regulate matters which are purely local 
and intrastate in their nature and which do not directly af¬ 
fect interstate commerce. 

14. In refusing to hold that the National Labor Relations 
Act as applied to the plaintiff is repugnant to the Consti¬ 
tution of the United States and particularly to the Fifth 
Amendment thereof. 

15. In not holding that the National Labor Rela- 
154 tions Act is repugnant to and violative of the Con¬ 
stitution of the United States, in that it constitutes 
an unlawful delegaion of judicial power to an administra¬ 
tive agency;, in that it constitutes an unlawful delegation of 
legislative power to an administrative agency; in that it 
deprives the plaintiff of a right to trial by jury and in that 
it infringes upon the power reserved to the several states 
by the Tenth Amendment of the Constitution of the United 
States. 

16. In denying to the plaintiff petition for a declaratory 
judgment sought in the bill of complaint. 

17. In adopting and signing the findings of fact and con¬ 
clusions of law submitted and proposed by the defendants. 

18. In not adopting and signing the findings of fact num¬ 
bers 1 and 2 and conclusions of law, and each of them, sub¬ 
mitted and proposed by the plaintiff. 

19. In other respects apparent of record. 

DOUGLAS, OBEAR, MORGAN 
& CAMPBELL 
By HUGH H. OBEAR 
Attorneys for Plaintiff 

i 

Service of the foregoing acknowledged this 11 day of 
April, 1936. 


CHARLES FAHY 
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155 Designation of Record on Appeal 

Filed April 11, 1936. 

Now comes the plaintiff, A. C. Lawrence Leather Com¬ 
pany, by its counsel and requests the Clerk of tht Supreme 
Court of the District of Columbia to prepare the transcript 
of record in this cause, and to include in said transcript the 
following: 

1. Bill of complaint and exhibits. 

2. Rule to show cause isued thereon. 

3. Return of rule to show cause and supporting affidavits. 

4. Rebuttal affidavits of plaintiff on rule to sliow cause. 

5. Motion to dismiss bill of complaint. 

6. Memorandum opinion of court in re denial of pre¬ 
liminary injunction and motion to dismiss, and memoran¬ 
dum of Court in the case of Heller Bros. Company v. Ralph 
A. Lind, et als, Equity No. 60593, referred to therein. 

7. Findings of fact and conclusions of law Entered by 
the Court, and exceptions thereto. 

8. Proposed findings of fact and conclusions of 

156 law of the plaintiff and exceptions to the denial 
thereof. 

9. Final decree denying preliminary injunction, and dis¬ 
missing bill of complaint. 

10. Memorandum of allowance of appeal. 

11. Assignment of errors. 

12. Memorandum of deposit for costs on appeal. 

13. This designation. 

HUGH H. OBEAR, 

Attorney for Plaintiff 

Service of the foregoing acknowledged this pLl day of 
April 1936. 

CHARLES FAHY. 

157 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, s$: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the i foregoing 
pages numbered from 1 to 156, both inclusive, to be a true 
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and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 60611 in Equity, wherein A. C. 
Lawrence Leather Company, a body corporate, is Plaintiff 
and J. Warren Madden, John W. Carmody and Edwin S. 
Smith, constituting the National Labor delations Board, 
and individually, are Defendants, as the same remains upon 
the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 16th day of April, 1936. 

' FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

(Seal) Assistant Clerk. 


Endorsed on Cover: District of Columbia Supreme 
Court. No. 6697. A. C. Lawrence Leather Company, a 
body corporate, Appellant, vs. J. Warren Madden, John 
W. Carmody, Edwin S. Smith, constituting the National 
Labor Relations Board, and individually. United States 
Court of Appeals for the District of Columbia. Filed Apr 
16 1936. Moncure Burke, Clerk. 
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United States Court of Appeals fipr the 
District of Columbia j 

a Supreme Court of the District of Columbi|. 

In Equity No. 60650. j 

Brown Shoe Company, Inc., Plaintiff , j 

v. 

J. Warren Madden, John M. Carmody and Edwin S. Smith, 

individually and as members of the National Labor 
•> 

Relations Board, Defendants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the Supreme Cojirt of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter men¬ 
tioned, the following papers were filed land pro¬ 
ceedings had, in the above-entitled cause,|to wit: 


1 In the Supreme Court of the District of Colujnbia. 

Holding an Equity Court. J 
In Equity No. 60650. 

Brown Shoe Company, Inc., A Corporation, 1600 Wash¬ 
ington Avenue, St. Louis, Missouri, Plaintiff, 

v. I 

J. Warren Madden, John M. Carmody and Edwin , 1 S. Smith, 
individually and as members of the Natiojial Labor 
Relations Board, Denrike Building, Washington D. C., 
Defendants. 

Amended Bill of Complaint for Restraining Order and In¬ 
junction and Petition for Declaratory Judgment. 

Filed February 17, 1936. 

The amended bill of complaint and petition for declara¬ 
tory judgment of Brown Shoe Company, Inc., respectfully 
shows to the Court: 
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1. The plaintiff, Brown Shoe Company, Inc., is a corpo¬ 
ration organized and existing under the law’s of the State 
of New York and is a citizen of the United States and of the 
State of New York. 

2. The principal executive office of plaintiff is located at 
1600 Washington Avenue in the City of St. Louis, State of 
Missouri. 

3. On July 5, 1935, the President of the United States 
approved an Act of Congress styled Public No. 198—74th 

Congress, commonly knowm as the National Labor 

2 Relations Act (hereinafter sometimes referred to as 
th£ Act), which Act provides, among other things, 

for the creation of a board to be known as the National La¬ 
bor Relations Board (hereinafter sometimes referred to as 
the Board) to be composed of three members appointed by 
the President by and with the advice and consent of the 
Senate. Acting under the supposed authority of said Act, 
the President appointed the defendants J. Warren Madden 
as Chairman and member, and John M. Carmody and Ed¬ 
win S. Smith as members of said Board, and said persons, 
having b^en confirmed in their appointment by the Senate 
on August 24, 1935, duly qualified and are now purporting 
to act as the National Labor Relations Board and are here¬ 
inafter sometimes referred to as such. J. Warren Madden 
and John M. Carmody are presently residing in the District 
of Columbia, and Edwin S. Smith is presently residing in 
Alexandria, Virginia, and they are sued herein as defen¬ 
dants individually and as members of said National Labor 
Relations Board. 

4. This suit arises under the Constitution and Laws of 
the United States and involves the construction, applica¬ 
tion, validity and enforcement of said Act of Congress ap¬ 
proved July 5,1935. 

5. The amount in controversy herein exceeds three thou- 
sand dollars ($3,000) exclusive of interest and costs. 

6. The business of plaintiff at its Vincennes, Indiana, 
plant is, as a going concern, including goodwill, of a value 
in excess of $425,000. 

7. Said National Labor Relations Act, a copy of 

3 which marked Exhibit A is hereto attached, provides 
in Sections 7, 8(1), 8(2), 8(3), 8(5), 9(a), and 9(b) 

as follows: 
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“Sec. 7. Employees shall have the right to self-organiza¬ 
tion, to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, 
and to engage in concerted activities, for the purpose of 
collective bargaining or other mutual aid or projection. 

“Sec. 8. It shall be an unfair labor practice for an em¬ 
ployer— 

“(1) To interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in section 7. 

“(2) To dominate or interfere with the formation or 
administration of any labor organization or Contribute 
financial or other support to it: Provided, That'subject to 
rules and regulations made and published by the Board 
pursuant to section 6(a), an employer shall not pe prohib¬ 
ited from permitting employees to confer with Him during 
working hours without loss of time or pay. 

“(3) By discrimination in regard to hire jor tenure 
of employment or any term or condition of employment 
to encourage or discourage membership in any lapor organ¬ 
ization: Provided, That nothing in this Act, or in the Na¬ 
tional Industrial Recovery Act (U. S. C., Supp. VII, title 
15, secs. 701-712), as amended from time to time, or in any 
code or agreement approved or prescribed thereunder, or 
in any other statute of the United States, shall preclude an 
employer from making an agreement with a labor organi¬ 
zation not established, maintained, or assisted by any ac¬ 
tion defined in this Act as an unfair labor practice) to re¬ 
quire as a condition of employment membership therein, 
if such labor organization is the representative of the em¬ 
ployees as provided in section 9 (a), in the appropriate col¬ 
lective bargaining unit covered by such agreement when 
made. ’’ 

“(5) To refuse to bargain collectively with | the repre¬ 
sentative of his employees, subject to the provisions of Sec¬ 
tion 9 (a).” j 

“Sec. 9. (a) Representatives designated or ^elected for 
the purposes of collective bargaining by the majority of the 
employees in a unit appropriate for such purposes, 
4 shall be the exclusive representatives of all the em¬ 
ployees in such unit for the purposes of collective 
bargaining in respect to rates of pay, wages, hours of em- 
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ployment, or other conditions of employment: Provided, 
That any individual employee or a group of employees shall 
have the right at any time to present grievances to their 
employer. 

“(b) The Board shall decide in each case whether, in 
order to insure to employees the full benefit of their right 
to self-organization and to collective bargaining, and other¬ 
wise to effectuate the policies of this Act, the unit appro¬ 
priate for the purposes of collective bargaining shall be the 
employer unit, craft unit, plant unit, or subdivision there¬ 
of.’ ? 

8. Said Act provides that it shall be the duty of employ¬ 
ers within its coverage to bargain collectively in respect of 
rates of pay, wages, hours of employment, or other condi¬ 
tions of employment of all of its employees within any unit 
appropriate for collective bargaining, with the representa¬ 
tives selected or designated by a majority of the employees 
in such unit. 

9. Said Act makes it illegal for an employer to refuse so 
to bargain as provided therein, as alleged in paragraph 8 
above, in respect of such matters with such representatives. 

10. Said: Act makes it illegal for an employer to interfere 
with, restrain or coerce employees in the exercise of the 
rights to self-organize, to form, join or assist labor organi¬ 
zations, to bargain collectively through representatives of 
their own choosing, and to engage in concerted activities, 
for the purpose of collective bargaining or other mutual aid 
or protection. 

11. Said Act makes it illegal for an employer to 
5 dominate or interfere with the formation or admin¬ 
istration of any labor organization or contribute 
financial or other support to it. 

12. Said Act makes it illegal for an employer to discrim¬ 
inate in regard to hire or tenure of employment or any 
term or condition of employment to encourage or discour¬ 
age membership in any labor organization. 

13. Plaintiff owns and operates a manufacturing plant 
located at Fairground and Sycamore Streets, City of Vin¬ 
cennes, County of Knox, State of Indiana, known as its 
Vincennes plant (hereinafter sometimes referred to as the 
Vincennes plant). 
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14. At the Vincennes plant raw, partly finishejd and fin¬ 
ished materials are manufactured into various jtypes and 
grades of stitched-down shoes. 

15. Some of the materials (consisting of leather, wood, 
thread, and other materials) used in the Vincennes plant 
as hereinbefore alleged in the production of shoes originate 
within the State of Indiana and some are produced and 
originate outside the State of Indiana. 

16. The movement in interstate commerce of all mate¬ 
rials going into the manufacture of shoes at the Vincennes 
plant as hereinbefore alleged and coming from without the 
State of Indiana terminates before the manufacturing proc¬ 
ess involving said materials at said plant commences. 

17. The process of manufacturing shoes is dommenced 
and completed at the Vincennes plant. 

18. Neither the materials used in the manufacture of 
shoes at said Vincennes plant nor the paid shoes 

6 when manufactured are transported by plaintiff to 
or from said Vincennes plant, but said transporta¬ 
tion is performed by carriers engaged in the tjusiness of 
transportation. 

19. At the Vincennes plant during the period of peak pro¬ 
duction the plaintiff employes approximately 600 employees 
and employs approximately 500 employees thereat as a 
yearly average. 

20. All of the employees at said plant are engaged in the 
manufacture there of various materials into sjtioes or in 
maintaining said plant in which, or the machinery with 


which, said manufacturing is conducted. 

21. Each of the employees of the plaintiff at said plant 
is working under an oral employment contract between the 
plaintiff and himself or herself, which contracts govern 
rates of pay, wages, hours of employment or other condi¬ 
tions of employment. Each of said contracts is terminable 
at the will of either party thereto without prior notice. 

22. Said contracts of employment between tljie plaintiff 
and each of such employees were entered intd and have 
been and are to be performed entirely within tljie State of 
Indiana. 

23. The substantive rights of the parties thereto under 


said contracts of employment are governed by 


the law of 


the State of Indiana. 
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24. The rights of the plaint iff to engage within the State 
of Indiana in intrastate activities not directly affecting in¬ 
terstate commerce and there to employ persons to engage 
in such activities, the rights to enter into employment 

7 contracts with such persons, and the rights, priv¬ 
ileges, duties and obligations of plaintiff as an em¬ 
ployer in such activities within the State of Indiana are 
governed by the constitution and the laws of the State of 
Indiana. 

2 d . The Boot and Shoe Workers Union, Local No. 649, 
Vincennes, Indiana (hereinafter sometimes called Local 
No. 649), has lodged a charge with the Board wherein it 
has charged this plaintiff with engaging in certain unfair 
labor practices affecting commerce, as set forth and de¬ 
fined in the Act. 

26. The plaintiff is without knowledge as to when said 
charge was lodged with the Board and is without knowledge 
as to the contents thereof. 

27. The plaintiff has been advised by the Regional Attor¬ 
ney for the Eleventh Region of the Board that the contents 
of the charge lodged by Local No. 649 against it are confi¬ 
dential and will not be made public until the hearing herein¬ 
after alleged. 

28. Said Regional Attorney has refused to supply the 
plaintiff with a copy of said charge lodged with the Board, 
as aforesaid, by Local No. 649. 

29. On January 24, 1936, the Board, acting through Rob¬ 
ert H. Cowdrill, the Regional Director for the Eleventh 
Region of the Board, issued its combined Complaint and 
Notice of Hearing based on said charges, as aforesaid, 

against the plaintiff, in said Complaint called the re- 

8 spondent, a copy of which it attached hereto and 
marked Exhibit B and prayed to be read and consid¬ 
ered as a part hereof. 

30. Said Notice of Hearing, dated January 24, 1936, pro¬ 
vides that a hearing shall be had before the Board at Vin¬ 
cennes, Indiana, at 10 a. m., February 11, 1936, such hear¬ 
ing to be conducted by a Trial Examiner to be designated 
by the Board. Plaintiff has not been advised of the desig¬ 
nation of a Trial Examiner, if such Trial Examiner has, 
in fact, been designated by the Board. 
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31. Said Complaint and Notice of Hearing, together with 
a copy of the Rules and Regulations—Series 1, of the 
Board, and referred to in said Complaint, and j attached 
hereto marked Exhibit C and prayed to be read and con¬ 
sidered as a part hereof, were not served on or received by 
the plaintiff until February 4, 1936. 

32. By said Complaint the plaintiff is charged with vio¬ 
lating Sections 2(6), 2(7), 7, 8(1), 8(2) and 8(3) of said Na¬ 
tional Labor Relations Act. 

33. Said Complaint alleges that the plaintiff onj or about 
August 3, 1935, by its officers and agents, did threaten with 
physical violence any member of said Boot and Sl^oe Work¬ 
ers Union who should be at any time thereafter* actively 
engaged in union activity. 

34. Said Complaint alleges that the plaintiff oh or about 
September 17, 1935, by its officers and agents, diq threaten 
to discharge Harvey Hendrixson, employed by th<b plaintiff 
at the Vincennes plant and engaged in the production divi¬ 
sion thereof, unless said Harvey Hendrixson should cease 

soliciting memberships in Local No. 649. | 

9 35. Said Complaint further alleges that the plain¬ 

tiff on or about September 17, 1935, by its officers 
and agents, did advise substantially all of its employees 
engaged in the Vincennes plant to withdraw from member¬ 
ship in Local No. 649 and that the plaintiff did inform said 
employees that thereafter there would exist no collective 
bargaining agency to represent said employees in the Vin¬ 
cennes plant. 

36. Said Complaint further alleges that the plaintiff on 
or about October 1, 1933, by its officers and agents, did in¬ 
itiate the formation of a labor organization knokvn as the 
Vincennes Welfare Association of the Brown Shoe Com¬ 
pany, Inc., and charges that at all times since Jqly 5, 1935, 
the plaintiff, by its officers and agents, has and now does 
solicit among its employees engaged at the Vincehnes plant 
membership in said association, and has and does now con¬ 
tribute financial and other support to said Vincennes Wel¬ 
fare Association of the Brown Shoe Company, Inc. 

37. Said Complaint further alleges that the pjaintiff, by 
its officers and agents, when requested to do so, Idid refuse 
to promote to more remunerative work Albert Wininger 
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and Dexter Crain, employed by the plaintiff at the Vin¬ 
cennes plant, both engaged in the producing division, and 
that the plaintiff did refuse to promote to more remunera¬ 
tive work said Albert Wininger and Dexter Crain and now 
does refuse to promote to more remunerative work said 
Albert Wininger and Dexter Crain. 

38. Said Complaint further alleges that the plain- 

10 tiff refused to promote to more remunerative work 
said Albert Wininger and Dexter Crain, and each 

of them, for the reason that said Albert Wininger and 
Dexter Crain, and each of them, joined and assisted Local 
No. 649 and engaged in concerted activities with other em¬ 
ployees for the purpose of collective bargaining and other 
mutual aid and protection. 

39. Said Complaint further alleges that the alleged un¬ 
fair labor practices as charged in said Complaint and as 
set forth in paragraphs 32 to 38 above occur in commerce 
among the several states. 

40. Said Complaint further alleges that the alleged un¬ 
fair labor practices set forth in said Complaint and as set 
forth in paragraphs 32 to 38 above, on the basis of expe¬ 
rience in the Vincennes plant and others in the same and 
other industries, burden and obstruct such commerce and 
the free flow thereof and have led and tend to lead to labor 
disputes burdening and obstructing such commerce and 
the free flow thereof. 

41. The charges contained in said Complaint, including 
those referred to in paragraphs 32 to 38 above, involve 
matters solely affecting the relations of the plaintiff and 
its employees in the manufacturing of shoes at its Vin¬ 
cennes plant. Said charges, even if true, do not, would not, 
and can not affect interstate or foreign commerce. 

42. Plaintiff owns and operates a manufacturing plant 
at Salem, Illinois (hereinafter sometimes referred 

11 to as the Salem plant), at which plant raw, partly 
finished and finished materials are manufactured 

into ladies shoes. 

43. Prior to October 31,1935, the Boot and Shoe Workers 
Union Local No. 655 filed a charge with said National La¬ 
bor Relations Board charging the plaintiff with certain 
unfair labor practices at said Salem plant. Pursuant to 
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said charge, the National Labor Relations Bbard on or 
about October 31, 1935, issued its complaint ^hereinafter 
sometimes called the Salem complaint) and pursuant to a 
notice of hearing conducted a hearing before Alphonse G. 
Eberle as Trial Examiner of the National Labc^r Relations 
Board at St. Louis, Missouri. (Said hearing isihereinafter 


sometimes referred to as the Salem hearing.) 


44. The Salem hearing commenced on November 13,1935, 


and continued thereafter until December 15, 1935, consum¬ 


ing a total of twenty-one hearing days. The transcript of 
the record of the Salem hearing consists of approximately 
3600 pages. [ 

45. The cost to the plaintiff of obtaining necessary copies 
of the stenographic transcript of the Salem Rearing was 
approximately $2,500, and plaintiff expended in legal ex¬ 
penses in and about said hearing in excess of $6,000. In 
addition, the plaintiff expended in incidental expenses in 
and about said Salem hearing large sums of money. 

46. In defending itself against the alleged unfair labor 
practice charges made against it in the Salem complaint 

as aforesaid, the plaintiff called as witnesses from 
12 the Salem plant a total of twenty-six em ployees, and 
in its effort to substantiate the charges and allega¬ 
tions contained in the Salem complaint twenty-):wo employ¬ 
ees at the Salem plant were called. While many of the 
witnesses were temporarily not working at the time of 
the said Salem hearing, said hearing having been held at 
inventory period when production was at low ebb, never¬ 
theless a total of approximately 1400 working hours, away 
from the Salem plant were spent by employees of the plain¬ 
tiff in attendance at the Salem hearing as witnesses for or 


against the plaintiff. 

47. A majority of the foremen and some of jthe workers 
from the Salem plant were required to be iij attendance 
during a large part of the lengthy hearing. Several offi¬ 
cials of the plaintiff were required to spend many days at 
said hearing under subpoena and at the behest of said 
Board. 

48. The plant superintendent at the Salenf plant was 
occupied for more than twenty-one full days ib the Salem 
hearing. 
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49. The efficiency of said Salem plant was materially 
impaired because of the aforesaid attendance of witnesses 
from said plant at said Salem hearing. 

50. Directly as a result of the Salem complaint issued 
by said Board and the hearing held thereon, as aforesaid, 
in connection with its operation of the Salem plant, the 
plaintiff has suffered and is now suffering great, incal¬ 
culable and unrecoverable damage and injury to its name, 
goodwill and reputation in the trade. 

51. The plaintiff has and now is experiencing a definite 
sales resistance to its products and a hostile and un- 

13 favorable attitude toward it as the result of the 
charges made in the Salem complaint and of the 
Salem hearing, held as aforesaid, and has suffered a sub¬ 
stantial loss in sales as a direct result thereof. 

52. Under the Act and by the rules and regulations of 
the Board, rules of evidence obtaining in courts of equity 
and law do not prevail, and hearsay evidence remote and 
unrelated, Statements and charges remote, unrelated, im¬ 
pertinent and scandalous were entertained and permitted 
at the Salem hearing. As a result thereof, statements un¬ 
fair and untrue and the subject of improper legal evidence, 
were made at said hearing concerning the conduct by the 
plaintiff of its business and given widespread and exten¬ 
sive circulation in the press. 

53. As a result of said publicity given at the Salem hear¬ 
ing, as aforesaid, the goodwill, name and reputation of the 
plaintiff has been seriously and adversely affected and the 
plaintiff has been and now is held up to public scorn as a 
violator of a law of the United States, thereby causing it 
to incur the illwill of the public and to be in disrepute with 
the public and its trade. 

54. At and prior to said Salem bearing agents and rep¬ 
resentatives of the Board interviewed many of the plain¬ 
tiff’s emplbyees and issued subpoenas requiring the atten¬ 
dance and testimony of the plaintiff’s officials and em¬ 
ployees. Confidential files, records, correspondence and 
information belonging to the plaintiff were subpoenaed by, 
examined by and disclosed to the public by said Board. On 
examination said officials were questioned on matters that 
were of a strictly confidential nature and which, as a matter 
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of fact, had no direct bearing on the issuejs involved 

14 at such hearing. 

55. As a result of the Salem hearing and the is¬ 
suance of the Salem complaint by the defendants which 
resulted therein, the acts of the defendants and! the conse¬ 
quences flowing therefrom as hereinbefore ajlleged, the 
plaintiff has and is now incurring great injury! and dam¬ 
age to its business, goodwill and reputation, all of which 
damage, with the exception of the cash outlays incident 
thereto, are unascertainable, incalculable and irreparable, 
and all of said injury, damage and expenses suffered and 
incurred by the plaintiff as a result of the Salbm hearing 
and the complaint looking thereto are unrecoverable. The 
Board has not entered an order as the result of said 
Salem hearing, and it may find and conclude an4 order that 
the plaintiff has not been guilty of any unfair (labor prac¬ 
tices as defined by said Act, yet, nevertheless, plaintiff has 
and will continue to suffer great and irreparable injury to 
its good name, reputation and business regardless of 
whether or not said decision is favorable or unfavorable to 
it, and it will never be able to recover the damage sustained 
in loss of money and business. 

56. At the hearing called, as aforesaid, to be ijeld on Feb¬ 
ruary 11,1936, (hereinafter sometimes called th£ Vincennes 
hearing) and which has been called to be held af Vincennes, 
Indiana, the defendants threaten by subpoen^ to compel 
the attendance of the officers, agents and employees of the 

plaintiff and the production of its privat^ books, rec- 

15 ords and documents and confidential file^, and to ex¬ 

amine and compel the public disclosure of their con¬ 
tents to the irreparable and unrecoverable injury and dam¬ 
age of the plaintiff. j 

57. It will be necessary for the plaintiff to retain counsel 
to conduct a defense at the Vincennes hearing ahd pay their 
expenses in and about the attendance at said hearing at 
great and unrecoverable expense to the plaintiff. 

58. The aforesaid Salem hearing, held, as aforesaid, dur¬ 
ing the months of November and December, cai|ne at a time 
when the production at the Salem plant was atl a low level. 
The production and plant capacity at the Vincennes plant 
is now and will be for the ensuing two months at a high 
level. The manufacturer of shoes at the Vincennes plant 
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is a continuous operation through many departments. In 
each department groups of employees are engaged in cer¬ 
tain fixed operations which are only small parts of the 
total operations necessary to complete the production of 
shoes. If there is an interruption in any department, such 
interruption results in cessation of work in all ensuing de¬ 
partments. If said Vincennes hearing is held as now 
scheduled or at any other time, employees of the plaintiff 
will be called from their work as witnesses either on behalf 
of the Labor Board or on behalf of the plaintiff. As a re¬ 
sult thereof, the departments in which those witnesses are 
employed will be undermanned and the work there will be 
seriously interfered with, and, accordingly, all other de¬ 
partments will be similarly interfered with and the 
16 work in them will be interrupted, and the production 
of the Vincennes plant will be seriously and mate¬ 
rially curtailed and reduced, to the irreparable damage to 
the plaintiff. 

59. In the business of manufacturing shoes the employ¬ 
ees engaged in the manufacture thereof are skilled, and to 
train unskilled workmen to be skilled shoe manufacturing 
workmen would cost the manufacturer from $300 to $500 
per workman, depending upon the adaptability of the re¬ 
spective Workmen, and such skilled employees cannot be 
replaced by other than similarly skilled persons. 

60. As a result of the Salem hearing, the peaceful and 
harmonious employee relationships theretofore existing be¬ 
tween the plaintiff and its employees at the Salem plant 
have been seriously disrupted and the efficiency and morale 
of its employees as a direct result of said hearing, have 
been and are now adversely affected. At said hearing ill- 
will and bad feeling toward plaintiff on the part of some 
of its employees was engendered, all to the irreparable and 
unrecoverable damage and injury to the plaintiff. 

61. Based on the experience derived by the plaintiff from 
the Salem hearing, the plaintiff alleges that if the Vincennes 
hearing is held, it will result in the disrupting of the har¬ 
monious and peaceful relationships and attitudes of the em¬ 
ployees of the plaintiff at the Vincennes plant and will dis¬ 
rupt, endanger and destroy to a great degree their morale 
and efficiency, to the irreparable and unrecoverable injury 
and damage of the plaintiff. 
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17 62. Because of the nature and charactej: of hear¬ 
ings under said Act, the type of testimony which 

may be introduced thereat, the extent to which iuch testi¬ 
mony amounts to nothing more than mere conjecture or 
guesses, the publicity that is given to such testimony, and 
the illwill, bad feeling and misunderstanding that jinevitably 
results between the employees themselves and between them 
and their employer, plaintiff alleges that it will be subjected 
to irreparable and unrecoverable injury and damage by 
reason of the Vincennes hearing, if held as scheduled or at 
any other time. 

63. The charging of the plaintiff with engaging in al¬ 
leged unfair labor practices and the holding of another 
hearing on a complaint issued by said Board will cause the 
plaintiff to be held up to further public scorn as an alleged 
violator of a law of the United States and mil cfause it to 
incur further the illwill of the public and to be in disrepute 
and will hold the plaintiff up to the scorn of its employees 
and the public as an employer engaged in unfair labor 
practices to the detriment and injury of those persons em¬ 
ployed by it, thereby causing the plaintiff to incur the illwill 
of such persons and the public and to be in disrepute there¬ 
with. Such public scorn of, illwill toward, and disrepute of 
the plaintiff by the public, and such scorn of, illwill toward, 
and disrepute of the plaintiff on the part of those! employed 

by it will continue and be magnified so lcfng as the 

18 Vincennes hearing shall be scheduled and shall con¬ 
tinue and so long as any proceedings connected there¬ 
with shall ensue and be continued. 

64. The conduct of the hearing will require [the atten¬ 
dance of many of the plaintiff’s trained and spilled em¬ 
ployees at said hearing, which will necessarily Reduce its 
output at this time and will cause the plaintiff to lose some 
of its customers because of its inability to fill current or¬ 
ders, all to the irreparable and unrecoverable injury and 
damage to the plaintiff. 

64 Yi. Substantially all of the shoes manufactured by 
plaintiff at the Vincennes plant are of an inexpensive type 
and approximately ninety per cent thereof are designed 
for and are sold to the laboring classes and other persons 
of moderate means. Said shoes are marketed and sold un¬ 
der the trade name, ‘ ‘ Brownbilt ”, and any publicity that 
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may lead the laboring classes generally to believe that 
plaintiff is unfair to labor will materially affect the sale 
of said shoes, all to the irreparable and unrecoverable in¬ 
jury and damage to the plaintiff. 

65. As the result of the holding of the aforesaid hearing 
scheduled to be held on February 11, 1936, if held on that 
date or at any other time even if no attempt were made by 
the defendants or any of them to cause the enforcement of 
any order or orders against the plaintiff by judicial pro¬ 
ceedings, the pendency, continuance and prosecution of said 
proceeding under said Complaint would, by destroying the 
possibility of harmonious relations between plaintiff and 
its employees and impairing and destroying the public good¬ 
will, substantially impair or destroy the business of plain¬ 
tiff and thereby confiscate its property; that as a result of 

the foregoing, the said attempted proceedings and 
19 the prosecution of said Complaint, with the inci¬ 
dents and consequences herein mentioned, constitute 
an unwarranted invasion of plaintiff’s rights, an unjusti¬ 
fiable interference with plaintiff’s business, and continued 
harassment of and interference with plaintiff in its con¬ 
tractual relations with local employees, with the result that 
thereby plaintiff is threatened with irreparable and ir¬ 
remediable loss, damage and injury. 

66. By Section 37 of Article II of Rules and Regulations 
—Series 1 of said Board, further hearings may be held in 
Washington, D. C., or at any other place in the United 
States. The holding of any such further hearings would 
put the plaintiff to further and added expense in order to 
protect its rights at any proceedings held in any place to 
which they should be transferred and subject it to further 
injury and damage to its goodwill and reputation, none of 
which expense and damage and injury would be recover¬ 
able. 

67. If the plaintiff shall not permit each member of the 
Board, and each of its agents and agencies, to take any ac¬ 
tion and to carry out any purposes, the taking* or carrying 
out of which require the plaintiff not to resist, prevent, im¬ 
pede or interfere with any member of said Board or any 
of its agents or agencies aforesaid in the performance of 
duties that the aforesaid Act purports to confer upon them, 
the plaintiff will be threatened with the imposition of a fine 
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in the maximum amount of $5,000, pursuant t.cf the provi¬ 
sions of Section 12 of the Act, and the officers and employees 
of the plaintiff will be threatened with the payment of such 
a fine or with imprisonment for as much as ohe year, or 
both, pursuant to the provisions of such Sectioh 12. Such 
fine and imprisonment constitute such a heavy and strin¬ 
gent penalty as to preclude the plaintiff from seeking 

20 to exercise its constitutional rights, unless the plain¬ 
tiff shall be granted relief by this Honorable Court; 

and by reason of such threatened fine and imprisonment the 
plaintiff cannot prevent the attendance of its pfficers and 
employees as witnesses at the Vincennes hearing, and such 
officers and employees will, under threat of fi[ne and im¬ 
prisonment, be compelled to give at such hearing confiden¬ 
tial information pertaining to the business of tihe plaintiff 
at the Vincennes plant which they have gained curing their 
employment by the plaintiff and which information the 
plaintiff is entitled to have preserved as confidential and 
the disclosure of which would result in damage tb the plain¬ 
tiff ; and such fine and imprisonment constitute siich a heavy 
and stringent penalty as to coerce the plaintiff j its officers 
and employees into permitting said Board, its [agents and 
agencies, to invade the constitutional rights of t]ie plaintiff, 
its officers and employees, without legal warrant. 

6S. One of the purposes and objectives of said Local No. 
649 in filing its aforesaid charges against this plaintiff with 
said Board is to force the plaintiff to recognise it as the 
exclusive representative for the purposes of collective bar¬ 
gaining of all of its employees at the Vincennbs plant in 
respect to rates of pay, wages, hours of employment or 
other conditions of employment. 

69. Under the terms of said Act, and as attempted to be 
enforced by said Board, its agents and agencies, and Local 
No. 649, the plaintiff will be prohibited from bargaining 
with its employees in respect to rates of ]iay, wages, 

21 hours of employment and other conditions of em¬ 
ployment, except as its employees shall be repre¬ 
sented by said Local No. 649, unless the plaintifff shall re¬ 
fuse to so bargain with said Local No. 649, in w^ich case it 
will be harassed by costly and extensive proceedings which 
will be, or will be caused to be, instituted as aforesaid by 
said Board or any of its agents or agencies, including the 
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defendants herein, pursuant to the provisions of said Sec¬ 
tion 10 of said Act, so that, to avoid said expenses it might 
be coerced against its wishes and desires into collective bar¬ 
gaining with said Local No. 649 as the exclusive represen¬ 
tative of all of its employees for the purpose of such bar¬ 
gaining. By being so coerced the jfiaintiff would be de¬ 
prived of its right freely to bargain and contract with its 
employees separately and individually, or in any other 
manner. 

70. The plaintiff is advised by counsel, believes and 
charges that said National Labor Relations Act is wholly 
illegal and void in that it violates the Constitution of the 
United States in the following, among other respects: 

(1) Said Act cannot be sustained under the Commerce 
Clause contained in Section Eight of Article I of the Con¬ 
stitution of the United States, since it seeks to regulate 
matters concerning the wholly intrastate business of the 
plaintiff, as herein set forth, a regulation which does not 
constitute the regulation of commerce among the several 
States or with foreign nations. 

22 (2) Said Act is violative of the Tenth Amend¬ 

ment to the Constitution of the United States, in that 
it constitutes an invasion by the Federal Government of 
fields of regulation reserved by that Amendment to the 
States or to the People, because said Act is in purpose, in 
essence and on its face an attempt to regulate matters not 
committed to the Federal Government bv the Constitution 
of the LTnited States, in that it attempts to regulate local 
industry, including the relations between employers, in¬ 
cluding the plaintiff, and their employees in respect to 
rates of pay, wages, hours of employment and other condi¬ 
tions of employment. 

(3) Said Act is violative of the Ninth Amendment to the 
Constitution of the United States, in that by said Act the 
Government of the United States through the Congress has 
presumed and purported to assume jurisdiction and con¬ 
trol of certain rights retained by the States or by the people 
and which, in so far as the business of the plaintiff at the 
Vincennes plant is concerned, can be exercised only by the 
State of Indiana, if at all. 

(4) Said Act is violative of the Fifth Amendment to the 
Constitution of the United States, in that 
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(а) it attempts to deprive the plaintiff without que proc¬ 
ess of law of the liberty guaranteed to it by that! Amend¬ 
ment; 

23 (b) it attempts to deprive the plaintiff,! without 
due process of law, of its property rights, including 

the right to deal freely and independently with its em¬ 
ployees or any of them or any group thereof in respect to 
rates of pay, wages, hours of employment and other condi¬ 
tions of employment; 

(c) it attempts to take the private property of t[he plain¬ 
tiff for a public use, without the payment of just| compen¬ 
sation ; 

(d) it is wholly unreasonable, arbitrary and capricious. 

(5) Said Act is violative of the Fourth Amendment to the 

Constitution of the United States, in that it permits and 
authorizes unreasonable searches and seizures pf papers 
and effects of employers, including the plaintiff^ and de¬ 
prives employers, including the plaintiff, of the right to be 
secure in their papers and effects. 

(б) Said Act is violative of the Third Article or the Con¬ 

stitution of the United States, in that it purporjs to vest 
judicial power of the United States in large pai*t in said 
Board and not in the courts as required by said Article, 
and said Act thereby purports to infringe uponj and vio¬ 
late, the constitutional authority of the courts of the United 
States. j 

(7) Said Act is violative of the Seventh Amendment to 
the Constitution of the United States, in th^t no trial 

24 by jury is permitted or required by said Ajct. 

The action taken and orders issued by szjid Board, 
its agents or agencies, including the defendants herein, their 
successors in office, assistants, employees, agents hnd repre¬ 
sentatives, and particularly the determination to hold the 
Vincennes hearing, the issuance of the Complaint and No¬ 
tice of Hearing dated January 24,1936, relative thereto, the 
holding or attempting to carry out any of the provisions 
of said Act in connection with, and following hpon, said 
hearing are, and will be, illegal and void in that they violate 
the constitutional rights of the plaintiff in the foregoing, as 
well as in all other, respects. 


71. The actions undertaken by the plaintiff in jthe trans¬ 
action of its business at the Vincennes plant anjl its rela- 
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tions with its employees with respect thereto at said plant 
do not constitute commerce among the several States or 
with foreign nations, nor do they directly affect such com¬ 
merce, nor do they burden or obstruct such commerce or 
the free flow thereof, nor have they led, nor do they tend 
to lead, to labor disputes burdening or obstructing such 
commerce or the free flow thereof; nor do such actions occur 
or such relations exist in the course or current of com¬ 
merce among the several States or with foreign nations, 
nor are they an integral part of the operations of instru¬ 
mentalities of such commerce. 

72. Said Act is illegal and void and unconstitutional as 
a whole for any and all of the reasons set forth in 

25 paragraph 70 above. 

73. All actions, complaints, notices and authority 
attempted and purported to be exercised by the defendants, 
their agents or representatives, under and by force of said 
Act are likewise void and unconstitutional for each and all 
of the reasons set forth in paragraphs 70 and 71 hereof. 

74. Under said Act or otherwise, the defendants are ut¬ 
terly without power or authority whatsoever to originate, 
maintain or prosecute any purported complaint or com¬ 
plaints, to issue any purported notice or notices, or to con¬ 
duct any hearing or hearings under said Act, and in seek¬ 
ing so to do are usurping authority in violation of the rights 
of the plaintiff. 

75. The plaintiff is advised by counsel, believes and al¬ 
leges that the procedure provided by said Act for the re¬ 
view of orders of the National Labor Relations Board by 
the courts of the United States, if it be a remedy at all, is 
not and is not intended as an exclusive statutory remedy 
and is not a timely, or a plain, or an adequate, or a com¬ 
plete remedy at law; and that the statutory provisions for 
review of the orders of said Board do not make any provi¬ 
sion for an independent judicial determination of all ques¬ 
tions, both of law and of fact, essential to the preservation 
of the constitutional rights of the plaintiff, nor is any pro¬ 
vision made for an independent judicial determination upon 
the facts, as well as upon the law, of the existence or non¬ 
existence of the fundamental or jurisdictional facts 

26 underlying the supposed authority of the Congress, 
the existence of which is a condition precedent to the 

operation of the statutory scheme. 
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76. The plaintiff is further advised by counsel, believes 
and alleges that the procedure provided in said A|ct for the 
review of orders of said Board does not afford the plain¬ 
tiff a timely, plain, adequate, or complete remeqy at law, 
and that, accordingly, it has no protection for its consti¬ 
tutional and property rights save by injunctive relief from 
this Honorable Court to which it is entitled; and, further¬ 
more, that inasmuch as said Act is wholly unconstitutional 
and invalid as hereinbefore alleged, the remedy purportedly 
afforded by said Act in law and in fact is not a remedy 
at all. 

77. The damages, which will accrue to, and be suffered 
by, the plaintiff by reason of its being deprived of rights 
as herein set forth, are irreparable and are not Wholly as¬ 
certainable in a pecuniary value, and plaintiff would be 
unable to prove the full or exact amount thereof in any 
court of law, and is without a timely, plain, adequate and 
complete remedy at law. 

78. Plaintiff is advised by counsel, believes and alleges 
that it is entitled to receive from this Court a declaratory 
judgment declaring its rights in the premises. 

Wherefore, plaintiff prays: 

(1) That this Honorable Court issue its writ in due form 
of law directed to the defendants, J. Warren M]adden, in¬ 
dividually and as Chairman and a member, and John M. 

Carmodv and Edwin S. Smith, individually and as 
27 members of said National Labor Relations Board, 
ordering them, and each of them, at a certjain day to 
appear before this Honorable Court and answer all and 
singular the matters and things herein set forth and com¬ 
plained of, but not under oath (answers under oath being 
expressly waived) and further to perform and abide by 
such orders, directions and decrees as to this Court shall 
seem meet, just and proper. 

(2) That a temporary restraining order be granted 
forthwith restraining and enjoining the defendants, J. War¬ 
ren Madden, John M. Carmodv and Edwin S. Smith, indi¬ 
vidual! v and as chairman and members of said National 
Labor Relations Board, as aforesaid, and each of\ them, and 
their agents, agencies, assistants, employees ind repre¬ 
sentatives, and each of them, and their successors in office, 
and each of them, and their agents, agencies, assistants, em- 
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ployees and representatives, and each of them, from hold¬ 
ing or causing to be held, at any time or times, a hearing 
for the purpose of determining whether or not the plaintiff 
has engaged in any so-called unfair labor practices at the 
Vincennes plant, under the National Labor Relations Act, 
and from having any proceedings or taking any action what¬ 
soever, at any time or times, with respect thereto. 

(3) That this Honorable Court issue its order against 
defendants, J. Warren Madden, John M. Carmody and Ed¬ 
win S. Smith, individuallv and as chairman and members 
of said National Labor Relations Board, as aforesaid, and 

each of them, to show cause, if any they have, at a 

28 convenient date to be fixed by this Honorable Court, 

why a preliminary injunction shall not be granted, 

restraining said defendants and each of them, and their 
agents, agencies, assistants, employees and representatives, 
and each of them, and their successors in office, and each of 
them, and their assistants, agents, agencies, employees and 
representatives, and each of them, during the pendency of 
this suit, from holding, or causing to be held, at any time 
or times, a hearing for the purpose of determining whether 
or not the plaintiff has engaged in any so-called unfair 
labor practices under said National Labor Relations Act 
at the Viiicennes plant, and from having any proceedings 
or taking any action whatsoever, at any time or times, with 
respect thereto. 

(4) That this Honorable Court grant and issue a prelim¬ 
inary injunction against the defendants, J. Warren Mad¬ 
den, John M. Carmody and Edwin S. Smith, individually 
and as chairman and members of said National Labor Rela¬ 
tions Board, as aforesaid, enjoining and restraining them, 
and each of them, and their agents, agencies, assistants, 
employees and representatives, and each of them, and their 
successors in office, and each of them, and their agents, 
agencies, assistants, employees and representatives, and 
each of them, 'pendente life, from holding or causing to be 
held, at any time or times, a hearing for the purpose of de¬ 
termining whether or not the plaintiff has engaged in any 

so-called unfair labor practices under the National 

29 Labor Relations Act at the Vincennes plant, and 

from having any proceedings or taking any action 

whatsoever at any time or times, with respect thereto. 
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(5) That upon a final hearing this Honorable Court grant 
and issue a permanent injunction against the defendants, 
J. Warren Madden, John M. Carmody and Edwin S. Smith, 
individually and as chairman and members of said National 
Labor Relations Board, as aforesaid, enjoining and re¬ 
straining them, and each of them, and their agents, agen¬ 
cies, assistants, employees and representatives, and each 
of them, and their successors in office, and each of them, 
and their agents, agencies, assistants, employees ^nd repre¬ 
sentatives, and each of them, permanently and perpetually, 
from holding or causing to be held at any time oj* times, a 
hearing for the purpose of determining whether br not the 
plaintiff has engaged in any so-called unfair labor prac¬ 
tices under said National Labor Relations Act at| the Vin¬ 
cennes plant, and from having any proceedings j^r taking 
any action whatesoever, at any time or times, wit|h respect 
thereto. 

(6) That upon final hearing this Honorable Court shall 
declare and order, adjudge and decree, that the National 
Labor Relations Act approved July 5, 1935, and defendants’ 
actions and proposed actions thereunder in relation to the 
plaintiff are unconstitutional, void and unenforceable. 

(7) That the plaintiff may have such other and 
30 further relief in the premises as this Court may deem 
just, meet and proper. 

BROWN SHOE COMPANY, INC. 
by (Signed) EUGENE R. McCARTHY, 

Vice-President. 

FREDERICK H. WOOD, 

(Signed) ETHAN A. H. SHEPLEY, 

RICHARD H. WILMER, 

DOUGLAS L. HATCH, 

Attorneys for plaintiff. 

State of Missouri, 

City of St. Louis , ss: 

Eugene R. McCarthy, being first duly sworn according 
to law, upon oath deposes and says: That he is Vice-Presi¬ 
dent of Brown Shoe Company, Inc., a corporation organ¬ 
ized and existing under and by virtue of the laws of the 
State of New York, plaintiff in the above entitled cause; 
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that he has been duly authorized by said Brown Shoe Com¬ 
pany, Inc., ! to make this affidavit for it and in its behalf; 
that he has read the foregoing and above amended bill of 
complaint and knows the contents thereof; and that the 
matters and things therein stated are true to the best of 
his knowledge and belief. 

(Signed) EUGENE R, McCARTHY. 

Subscribed and sworn to before me this 15th day of Feb¬ 
ruary, 1936. 

(Signed) MIRIAM H. DEIBEL, 

Notary Public. 


My commission expires July 25, 1937. 
(Seat.) 


[Public —No. 198 — 74th Congress] 

[S. 1958] 

AN ACT j 

To diminish the causes of labor disputes burdening or obstructing interstate and 
foreign commerce, to create a National Labor Relations Board, and for other 
purposes. j 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , 

FINDINGS AND POLICY 

Section 1. The denial by employers of the right of employees to 
organize and the refusal by employers to accept the procedure of 
collective bargaining lead to strikes and other forrjis of industrial 
strife or unrest, which have the intent or the necessary effect of 
burdening or obstructing commerce by (a) impairing the efficiency, 
safety, or operation of the instrumentalities of commerce; (b) occur¬ 
ring in the current of commerce; (c) materially affecting, restraining, 
or controlling the flow of raw materials or manufactured or processed 
goods from or into the channels of commerce, or the prices of such 
materials or goods in commerce; or (d) causing! diminution of 
employment and wages in such volume as substantially to impair or 
disrupt the market for goods flowing from or into the channels 
of commerce. 

The inequality of bargaining power between employees who do 
not possess full freedom of association or actual liberty of contract, 
and employers who are organized in the corporate ojr other forms oi 
ownership association substantially burdens and Effects the flow 
of commerce, and tends to aggravate recurrent business depressions, 
by depressing wage rates and the purchasing power | of wage earners 
in industry and by preventing the stabilization of (Competitive wage 
rates and working conditions within and between industries. 

Experience has proved that protection by law jof the right of 
employees to organize and bargain collectively Safeguards com¬ 
merce from injury, impairment, or interruption, apd promotes the 
flow of commerce by removing certain recognized Sources of indus¬ 
trial strife and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes arising out of differences 
as to wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employers Snd employees. 

It is hereby declared to be the policy of the United States to 
eliminate the causes of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate these obstructions 
when they have occurred by encouraging the practice and procedure 
of collective bargaining and by protecting the exercise by workers 
of full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of negotiating 
the terms and conditions of their employment or other mutual aid or 
protection. 


EXHIBIT A 
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DEFINITIONS 

Sec. 2. When used in this Act— 

(1) The term “ person ” includes one or more individuals, part¬ 
nerships, associations, corporations, legal representatives, trustees, 
trustees in bankruptcy, or receivers. 

(2) The term “employer” includes any person acting in the 
interest of an employer, directly or indirectly, but shall not include 
the United States, or any State or political subdivision thereof, or 
any person subject to the Railway Labor Act, as amended from time 
to time, or any labor organization (other than when acting as an 
employer), or anyone acting in the capacity of officer or agent of 
such labor organization. 

(3) The term “ employee ” shall include any employee, and shall 
not be limited to the employees of a particular employer, unless the 
Act explicitly states otherwise, and shall include any individual 
whose work has ceased as a consequence of, or in connection with, 
any current labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and substantially equiv¬ 
alent employment, but shall not include any individual employed 
as an agricultural laborer, or in the domestic service of any family 
or person at his home, or any individual employed by his parent 
or spouse. 

(4) The term “ representatives ” includes any individual or labor 
organization. 

(5) The term “ labor organization ” means any organization of 
,any kind, or any agency or employee representation committee or 

plan, in which employees participate and which exists for the pur¬ 
pose, in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours of employ¬ 
ment, or conditions of work. 

(6) The term “ commerce ” means trade, traffic, commerce, trans¬ 
portation, or communication among the several States, or between 
the District of Columbia or any Territory of the United States 
and any State or other Territory, or between any foreign country 
and any State, Territory, or the District of Columbia, or within 
the District of Columbia or any Territory, or between points in the 
same State but through any other State or any Territory or the 
District of Columbia or any foreign country. 

(7) The term “ affecting commerce ” means in commerce, or bur¬ 
dening or obstructing commerce or the free flow of commerce, or 
having led or tending to lead to a labor dispute burdening or 
obstructing commerce or the free flow of commerce. 

(8) The term “unfair labor practice” means any unfair labor 
practice listed in section 8. 

(9) The term “ labor dispute ” includes any controversy concerning 
terms, tenure or conditions of employment, or concerning the associ¬ 
ation or representation of persons in negotiating, fixing, maintain¬ 
ing, changing, or seeking to arrange terms or conditions of employ¬ 
ment, regardless of whether the disputants stand in the proximate 
relation of employer and employee. 

(10) The term “National Labor Relations Board” means the 
National Labor Relations Board created by section 3 of this Act. 

(11) The term “ old Board ” means the National Labor Relations 
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Board established by Executive Order Numbered 67G3 of the Presi¬ 
dent on June 29, 1934, pursuant to Public Resolution Numbered 44, 
approved June 19, 1934 (48 Stat. 1183), and reestablished and con¬ 
tinued by Executive Order Numbered 7074 of tfye President of 
June 15, 1935, pursuant to Title I of the National Industrial Recov¬ 
ery Act (48 Stat. 195) as amended and continued py Senate Joint 
Resolution 133 1 approved June 14, 1935. 

NATIONAL LABOR RELATIONS BOARD j 

Sec. 3. (a) There is hereby created a board, to lj>e known as the 
“ National Labor Relations Board ” (hereinafter referred to as 
the “Board”), which shall be composed of three members, who 
shall be appointed by the President, by and with the advice and 
consent of the Senate. One of the original members shall be 
appointed for a term of one year, one for a term of three years, and 
one for a term of five years, but their successors shhll be appointed 
for terms of five years each, except that any individual chosen to 
fill a vacancy shall be appointed only for the unkxpired term of 
the member whom he shall succeed. The President shall designate 
one member to serve as chairman of the Board. Any member of 
the Board may be removed by the President, upon notice and hear¬ 
ing, for neglect of duty or malfeasance in office, but for no other 
cause. 

(b) A vacancy in the Board shall not impair the right of the 
remaining members to exercise all the powers of j the Board, and 
two members of the Board shall, at all times, constitute a quorum. 
The Board shall have an official seal which shall be judicially noticed. 

(c) The Board shall at the close of each fiscal ye^r make a report 
in writing to Congress and to the President stating in detail the 
cases it has heard, the decisions it has rendered, the names, salaries, 
and duties of all employees and officers in the employ or under the 
supervision of the Board, and an account of all moneys it has 
disbursed. 

Sec. 4. (a) Each member of the Board shall receive a salary of 
$10,000 a year, shall be eligible for reappointment, and shall not 
engage in any other business, vocation, or employment. The Board 
shall appoint, without regard for the provisions of the civil-service 
laws but subject to the Classification Act of 1923, as amended, an 
executive secretary, and such attorneys, examiners, and regional 
directors, and shall appoint such other employee^ with regard to 
existing laws applicable to the employment and I compensation of 
officers and employees of the United States, as it may from time 
to time find necessary for the proper performance I of its duties and 
as may be from time to time appropriated for by Congress. The 
Board may establish or utilize such regional, local, or other agencies, 
and utilize such voluntary and uncompensated services, as may from 
time to time be needed. Attorneys appointed uhder this section 
may, at the direction of the Board, appear for ind represent the 
Board in any case in court. Nothing in this Act ihall be construed 
to authorize the Board to appoint individuals fdr the purpose of 
conciliation or mediation (or for statistical wqrk), where such, 
service may be obtained from the Department of Labor. 

(b) Upon the appointment of the three original members of the 
Board and the designation of its chairman, the old j Board shall cease 

1 So in original. 
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to exist. All employees of the old Board shall be transferred to 
and become employees of the Board with salaries under the Classi¬ 
fication Act of 1923, as amended, without acquiring by such transfer 
a permanent or civil service status. All records, papers, and prop¬ 
erty of the old Board shall become records, papers, and property 
of the Board, and all unexpended funds and appropriations for the 
use and maintenance of the old Board shall become funds and appro¬ 
priations available to be expended by the Board in the exercise of 
the powers, authority, and duties conferred on it by this Act. 

(c) All of the expenses of the Board, including all necessary 
traveling and subsistence expenses outside the District of Columbia 
incurred by the members or employees of the Board under its orders, 
shall be allowed and paid on the presentation of itemized vouchers 
therefor approved by the Board or by any individual it designates 
for that purpose. , • 

Sec. 5. The principal office of the Board shall be in the District 
of Columbia, but it may meet and exercise any or all of its powers 
at any other place. The Board may, by one or more of its members 
or by-such agents or agencies as it may designate, prosecute any 
inquiry necessary to its functions in any part of the United States. 
A member who participates in such an inquiry shall not be dis¬ 
qualified from subsequently participating in a decision of the Board 
in the same case. 

Sec. 6. (a) The Board shall have authority from time to time 
to make, amend, and rescind such rules and regulations as may'be 
necessary to carry out the provisions of this Act. Such rules and 
regulations shall be effective upon publication in the manner which 
the Board shall prescribe. 

RIGHTS OF EMPLOYEES 

Sec. 7. Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or other 
mutual aid or protection. 

Sec. 8. It shall be an unfair labor practice for an employer— 

(1) To interfere with, restrain, or coerce employees in the exer¬ 
cise of the rights guaranteed in section 7. 

(2) To dominate or interfere with the formation or adminis¬ 
tration of any labor organization or contribute financial or other 
support to it: Provided , That subject to rules and regulations made 
and published by the Board pursuant to section 6 (a), an employer 
shall not be prohibited from permitting employees to confer with 
him during working hours without loss of time or pay. 

(3) By discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization: Provided , That nothing 

■ in this Act, or in the National Industrial Recovery Act (U. S. C., 

. Supp. VII, title 15, secs. 701-712), as amended from time to time, 
or in any code or agreement approved or prescribed thereunder, or 
in any other statute of the United States, shall preclude an employer 
' from making an agreement with a labor organization (not estab¬ 
lished, maintained, or assisted by any action defined in this Act 
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as an unfair labor practice) to require as a condition of employ¬ 
ment membership therein, if such labor organization is the repre¬ 
sentative of the employees as provided in section 9 da), in the appro¬ 
priate collective bargaining unit covered by such agreement when 
made. 

(4) To discharge or otherwise discriminate against an employee 
because he has filed charges or given testimony under this Act. 

(5) To refuse to bargain collective^ with the representatives of 
his employees, subject to the provisions of SectioiJ 9 (a). 

REPRESENTATIVES AND ELECTIONS J 

Sec. 9. (a) Representatives designated cr selected for the pur¬ 
poses of collective bargaining by the majority of jthe employees in 
a unit appropriate for such purposes, shall be the exclusive repre¬ 
sentatives of all the employees in such unit for the purposes of 
collective bargaining in respect to rates cf pay,! wages, hours of 
employment, or other conditions of employment: Provided , That 
any individual employee or a group of employees shall have the 
right at any time to present grievances to their employer. 

(b) The Board shall decide in each case whether, in order to 
insure to employees the full benefit of their right! to self-organiza¬ 
tion and to collective bargaining, and otherwise!to effectuate the 
policies of this Act, the unit appropriate for the purposes of collec¬ 
tive bargaining shall be the employer unit, craft upit, plant unit, or 
subdivision thereof. 

(c) Whenever a question affecting commerce arises concerning 
the representation of employees, the Board may investigate such 
controversy and certify to the parties, in writing, the name or 
names of the representatives that have been designated or selected. 
In any such investigation, the Board shall provide for an appro¬ 
priate hearing upon due notice, either in conjunction with a proceed¬ 
ing under section 10 or otherwise, and may take a secret ballot of 
employees, or utilize any other suitable method to ascertin 1 such 
representatives. 

(d) Whenever an order of the Board made pursuant to section 
10 (c) is based in whole or in part upon facts dertified following 
an investigation pursuant to subsection (c) of I this section, and 
there is a petition for the enforcement or review ot such order, such 
certification and the record of such investigation! shall be included 
in the transcript of the entire record required to fc|e filed under sub¬ 
sections 10 (e) or 10 (f), and thereupon the dderce of the court 
enforcing, modifying, or setting aside in whole or) in part the order 
of the Beard shall be made and entered upon the pleadings, testi¬ 
mony, and proceedings set forth in such transcript). 

i 

PREVENTION CF UNFAIR LABOR PRACTICES 

Sec. 10. (a) The Board is empowered, as hereinafter provided, 
to prevent any person from engaging in any unfair labor practice 
(listed in section 8) affecting commerce. This power shall be 
exclusive, and shall not be affected by any other means of adjust¬ 
ment or prevention that has been or may be established by agree¬ 
ment, code, law, or otherwise. 

(b) Whenever it is charged that any person has engaged in or is 
engaging in any such unfair labor practice, th(e Board, or any; 

1 So In originaL 
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agent or agency designated by the Board for such purposes, shall 
have power to issue and cause to be served upon such person a com¬ 
plaint stating the charges in that respect, and containing a notice 
of hearing before the Board or a member thereof, or before a desig¬ 
nated agent or agency, at a place therein fixed, not less than five days 
after the serving of said complaint. Any such complaint may be 
amended by the member, agent, or agency conducting the hearing 
or the Board in its discretion at any time prior to the issuance of 
an order based thereon. The person so complained of shall have 
the right to file an answer to the original or amended complaint 
and to appear in person or otherwise and give testimony at the 
place and time fixed in the complaint. In the discretion of the 
member, agent or agency conducting the hearing or the Board, any 
other person may be allowed to intervene in the said proceeding 
and to present testimony. In any such proceeding the rules of 
evidence prevailing in courts of law or equity shall not be controlling. 

(c) The testimony taken by such member, agent or agency or 
the Board shall be reduced to writing and filed with the Board. 
Thereafter, in its discretion, the Board upon notice may take fur¬ 
ther testimony or hear argument. If upon all the testimony taken 
the Board shall be of the opinion that any person named in the 
complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall 
issue and cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor practice, 
and to take such affirmative action, including reinstatement of 
employees with or without back pay, as will effectuate the policies 
of this Act. Such order may further require such person to make 
reports from time to time showing the extent to which it has com¬ 
plied with the order. If upon all the testimony taken the Board 
shall be of the opinion that no person named in the complaint has 
engaged in or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue an order 
dismissing the said complaint. 

(d) Until a transcript of the record in a case shall have been 
filed in a court, as hereinafter provided, the Board may at any 
time, upon reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any finding or 
order made or issued by it. 

(e) The Board shall have power to petition any circuit court 
of appeals of the United States (including the Court of Appeals 
of the District of Columbia), or if all the circuit courts of appeals 
to which application may be made are in vacation, any district 
court of the United States (including the Supreme Court of the 
District of Columbia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the enforcement of 
such order and for appropriate temporary relief or restraining 
order, and shall certify and file in the court a transcript of the 
entire record in the proceeding, including the pleadings and testi¬ 
mony upon which such order was entered and the findings and 
order oi the Board. Upon such filing, the court shall cause notice 
thereof to be served upon such person, and thereupon shall have 
jurisdiction of the proceeding and of the question determined 
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therein, and shall have power to grant such temporary relief or 
restraining order as it deems just and proper, and to make and 
enter upon the pleadings, testimony, and proceedings set forth in 
such transcript a decree enforcing, modifying, apd enforcing as 
so modified, or setting aside in whole or in part t|ie order of the 
Board. No objection that has not been urged befor^ the Board, its 
member, agent or agency, shall be considered by tjie court, unless 
the failure or neglect to urge such objection shall be excused because 
of extraordinary circumstances. The findings of the Board as to 
the facts, if supported by evidence, shall be conclusive. If either 
party shall apply to the court for leave to adduce additional evi¬ 
dence and shall show to the satisfaction of the court that such addi¬ 
tional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the hearing before the 
Board, its member, agent, or agency, the court may order such 
additional evidence to be taken before the Board, itsjmember, agent, 
or agency, and to be made a part of the transcript. The Board may 
modify its findings as to the facts, or make new findings, by reason 
of additional evidence so taken and filed, and it shalf file such modi¬ 
fied or new findings, which, if supported by evidence, shall be con¬ 
clusive, and shall file its recommendations, if any, for the modifica¬ 
tion or setting aside of its original order. The jurisdiction of the 
court shall be exclusive and its judgment and decree shall be final, 
except that the same shall be subject to review by the appropriate 
circuit court of appeals if application was made to the district court 
as hereinabove provided, ana by the Supreme Court of the United 
States upon writ of certiorari or certification as provided in sections 
239 and 240 of the Judicial Code, as amended (U. S. C., title 28, 
secs. 346 and 347). 

(f) Any person aggrieved by a final order of the [Board granting 
or denying m whole or in part the relief sought may obtain a review 
of such order in any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides or transacts 
business, or in the Court of Appeals of the District <^f Columbia, by 
filing in such court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the Aggrieved party 
shall file in the court a transcript of the entire record! m the proceed¬ 
ing, certified by the Board, including the pleading! and testimony 
upon which the order complained of was entered afid the findings 
and order of the Board. Upon such filing, the coutt shall proceed 
in the same manner as in the case of an application by the Board 
under subsection (e), and shall have the same exclusive jurisdiction 
to grant to the Board such temporary relief or restrai 
deems just and proper, and in like manner to make an 
enforcing, modifying, and enforcing as so modified, 
in whole or in part the order of the Board; and the 
Board as to the facts, if supported by evidence, shall 
be conclusive. 

(g) The commencement of proceedings under subsection (e) or (f) 
of this section shall not, unless specifically ordered by the court, 
operate as a stay of the Board’s order. 
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(h) When granting appropriate temporary relief or a restraining 
order, or making and entering a decree enforcing, modifying, and 
enforcing as so modified or setting aside in whole or in part an order 
of the Board, as provided in this section, the jurisdiction of courts 
sitting in equity shall not be limited by the Act entitled u An Act to 
amend the Judicial Code and to define and limit the jurisdiction of 
courts sitting in equity, and for other purposes ”, approved March 
23, 1932 (U. S. C-, Supp. VII, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and 
if possible within ten days after they have been docketed. 

INVESTIGATORY POWERS 

Sec. 11. For the purpose of all hearings and investigations, which, 
in the opinion of the Board, are necessary and proper for the exercise 
of the powers vested in it by section 9 and section 10— 

(1) The Board, or its duly authorized agents or agencies, shall at 
all reasonable times have access to, for the purpose of examination, 
and the right to copy any evidence of any person being investigated 
or proceeded against that relates to any matter under investigation or 
in question. Any member of the Board shall have power to issue 
subpenas requiring the attendance and testimony of witnesses and 
the production of any evidence that relates to any matter under inves¬ 
tigation or in question, before the Board, its member, agent, or agency 
conducting the hearing or investigation. Any member of the Board, 
or any agent or agency designated by the Board for such purposes, 
may administer oaths and affirmations, examine witnesses, and receive 
evidence. Such attendance of witnesses and the production of such 
evidence may be required from any place in the United States or any 
Territory or possession thereof, at any designated place of hearing. 

(2) In case pf contumacy or refusal to obey a subpena issued to 
any person, any District Court of the United States or the United 
States courts of any Territory or possession, or the Supreme Court 
of the District of Columbia, within the jurisdiction of which the 
inquiry is carried on or within the jurisdiction of which said person 
guilty of contumacy or refusal to obey is found or resides or trans¬ 
acts business, upon application by the Board shall have jurisdiction 
to issue tp such person an order requiring such person to appear 
before the Beard, its member, agent, or agency, there to produce 
evidence if so ordered, or there to give testimony touching the matter 
under investigation or in question; and any failure to obey such 
order of the court may be punished by said court as a contempt 
thereof. 

(3) No person shall be excused from attending and testifying or 
from producing books, records, correspondence, documents, or other 
evidence in obedience to the subpena of the Board, on the ground 
that the testimony or evidence required of him may tend to incrim¬ 
inate him or subject him to a penalty or forfeiture; but no indi¬ 
vidual shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege against 
self-incrimination, to testify or produce evidence, except that such 
individual so testifying shall not be exempt from prosecution and 
punishment for perjury committed in so testifying. 
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(4) Complaints, orders, and other process and papers of the Board, 
its member, agent, or agency, may be served either personally or by 
registered mail or by telegraph or by leaving a copy thereof at the 
principal office or place of business of the person | required to be 
served. The verified return by the individual so serving the same 
setting forth the manner of such service shall be proof of the same, 
and the return post office receipt or telegraph receipt therefor when 
registered and mailed or telegraphed as aforesaid sl|all be proof of 
service of the same. Witnesses summoned before!the Board, its 
member, agent, or agency, shall be paid the same fees and mileage 
that are paid witnesses in the courts of the United States, and wit¬ 
nesses whose depositions are taken and the persons taking the same 
shall severally be entitled to the same fees as ari paid for like 
services in the courts of the United States. 

(5) All process of-any court to which application may be made 

under this Act may be served in the judicial distr ict wherein the 
defendant or other person required to be served resides or may be 
found. • :i . 

(6) The several departments and agencies of the Government, 
when directed by the President, shall furnish the Board, upon its 
request, all records, papers, and information in tjheir possession 
relating to any matter before the Board. 

Sec. 12. Any person who shall willfully resist, prevent, impede, 
or interfere with any member of the Board or any Of its agents or 
agencies in the performance of duties pursuant to this Act shall be 
punished by a fine of not more than $5,000 or by imprisonment for 
not more than one year, or both. 

LIMITATIONS 

Sec. 13 . Nothing in this Act shall be construed sc as to interfere 
with or impede or diminish in any way the right to strike. 

Sec. 14. Wherever the application of the provisions of section 
7 (a) of the National Industrial Recovery Act (U. S. C., Supp. VII, 
title 15, sec. 707 (a)), as amended from time to time, or of section 
77 B, paragraphs (1) and (m) of the Act approved June 7, 1934, 
entitled “An Act to amend an Act entitled ‘An Act to establish a 
uniform system of bankruptcy throughout the United Stales’ 
approved July 1, 1898, and Acts amendatory thereof and supple¬ 
mentary thereto” (48 Stat. 922, pars. (1) and (mh), as amended 
from time to time, or of Public Resolution Numbered 44, approved 
June 19, 1934 (48 Stat. 1183), conflicts with the application of the 
provisions of this Act, this Act shall prevail: Provided , That in 
any situation where the provisions of this Act capnot be validly 
enforced, the provisions of such other Acts shall remain in full 
force and effect. 

Sec. 15. If any provision of this Act, or the application of such 
provision to any person or circumstance, shall be held invalid, the 
remainder of this Act, or the application of such provision to per¬ 
sons or circumstances other than those as to which id is held invalid, 
shall not be affected thereby. ! ;j 

Sec. 16. This Act may be cited as the “ National Labor Relations 
Act.” ” 

Approved, July 5, 1935. 
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Exhibit B 

40 United States of America 
Before the National Labor Relations Boa,rd 

Eleventh Region 

Case No. XI-C-4. j 

In the Matter of: 

Brown Shoe Company, Inc., a corporation, 

and j 

Boot and Shoe Workers Union, Local No. 649. 

Complaint. 

It having been charged by the Boot and Shoe Workers 
Union, Local No. 649, Vincennes, Indiana, hereinafter called 
the union, that the Brown Shoe Company, Inc., Hereinafter 
called respondent, has engaged in and is now engaging in 
certain unfair labor practices affecting commence as set 
forth and defined in the National Labor Relations Act, ap¬ 
proved July 5, 1935, the National Labor Relations Board, 
by the Regional Director for the Eleventh RegioH, as agent 
of the National Labor Relations Board designated by Na¬ 
tional Labor Relations Board Rules and Regulations—Se¬ 
ries I (General Rules and Regulations) Article ijv, Section 
1, hereby issues this complaint and alleges the fallowing: 

1. Respondent is and has been since prior jto July 5, 
1935, a corporation organized under and existing by virtue 
of the laws of the State of New York, having its principal 

office and place of business at 1600 Washington Ave- 

41 nue, City of St. Louis, State of Missouri, hnd is now 
and at all times hereinafter mentioned h^s been en¬ 
gaged at its plant at Fairground and Sycamore, City of Vin¬ 
cennes, County of Knox, State of Indiana (Hereinafter 
called the Vincennes Plant), and at its plants af St. Louis, 
Missouri, Salem, Illinois, and at other cities or towns in the 
States of Missouri, Illinois, and Tennessee in the manufac¬ 
ture of parts of shoes and in the manufacture, sale and dis¬ 
tribution of shoes. 

2. Respondent in the course and conduct of its business, 
as aforesaid, causes and has continuously caused substan- 
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tially all the raw and semi-finished materials used in the 
manufacture of shoes and part of shoes, as aforesaid, to be 
purchased and transported in interstate commerce from 
and through states of the United States other than the 
States of Missouri, Illinois, and Tennessee to its various 
plants in the States of Missouri, Illinois, and Tennessee, at 
which plants said raw materials are manufactured into 
shoes and parts of shoes, and causes and has continuously 
caused substantially all the part of shoes used in the manu¬ 
facture of shoes at its Vincennes Plant to be transported in 
interstate commerce from its said Plants in the States of 
Missouri, Illinois, and Tennessee to its Vincennes Plant in 
the State of Indiana, and causes and has continuously 
caused substantially all the shoes manufactured by it at its 
Vincennes Plant to be sold and transported in interstate 
commerce to, into and through states of the United States 
other than the State of Indiana and to foreign na- 
42 tions from the Vincennes Plant in the State of In¬ 
diana, all of the aforesaid constituting a continuous 
flow of commerce among the several states and with foreign 
nations. 

3. On or about August 3, 1935, respondent, by its officers 
and agents, did threaten with physical violence any mem¬ 
bers of said Boot and Shoe Workers Union who should be 
at any time thereafter actively engaged in union activity. 

4. On of about September 17, 1935, respondent, by its 
officers and agents, did threaten to discharge Harvey Hen- 
drixson, employed by respondent at the Vincennes Plant 
and engaged in the production division, unless said Harvey 
Hendrixso'n should cease soliciting membership in said Boot 
and Shoe Workers Union, Local No. 649. 

5. On or about September 17, 1935, respondent, by its 
officers and agents, did advise substantially all its em¬ 
ployees engaged in the Vincennes Plant to withdraw from 
membership in the aforesaid Boot and Shoe Workers Union, 
Local No. 649, and did inform said employees that there¬ 
after there would exist no collective bargaining agency to 
represent said employees in the Vincennes Plant. 

6. By its> threats of discharge and of physical violence and 
bv its advice and information to members of said Boot and 
Shoe Workers Union, Local No. 649, and to others, all em¬ 
ployed by respondent at the Vincennes Plant and engaged 
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in the production division, as set forth in paragraphs 
43 3, 4, and 5, supra, respondent did interfere with, re¬ 

strain, and coerce and is interfering with, restraining 
and coercing its employees in the exercise of i;he rights, 
guaranteed in Section 7 of the National Labor Relations 
Act, and by all said acts, and each of them, did thereby en¬ 
gaged in and is thereby engaging in unfair labor practice 
within the meaning of Section 8, subsection (1) of said Act. 

7. Respondent, by its officers and agents, on or about 
October 1, 1933, did initiate the formation of a labor organ¬ 
ization known as the Vincennes Welfare Association of the 
Brown Shoe Company. At all times since July 5, 1935, re¬ 
spondent, by its officers and agents, has, and now does so¬ 
licit among its employees engaged at the Vincennes Plant 
membership in said Association and has and |now does 
contribute financial and other support to said Vincennes 
Welfare Association of the Brown Shoe Compani\ 


8. By its soliciting membership in and contributing finan¬ 
cial and other support to said Vincennes Welfare Associa¬ 
tion of the Brown Shoe Company, all as set out in para¬ 
graph 7, supra, respondent did interfere with, restrain and 
coerce and is interfering with, restraining and coercing its 
employees in the exercise of the rights guaranteed in Sec¬ 
tion 7 of the National Labor Relations Act, and by all said 
acts, and each of them, did thereby engage in and is there¬ 
by engaging in unfair labor practice within the meaning of 
Section 8, subsection (1) of said Act. 

9. By its soliciting of membership in said Vin- 
44 cennes Welfare Association of the Brown $lioe Com¬ 
pany, as set out in paragraph 7, supra, Respondent 
did dominate and interfere with and is dominating and in¬ 
terfering with the formation and administration a labor 
organization, and by all said acts, and each of them, did 
thereby engage in and is thereby engaging in unfair labor 
practice within the meaning of Section 8, subsection (2) 
of said Act. 

10. By contributing financial and other support to said 
Vincennes Welfare Association of the Brown ^hoe Com¬ 
pany, as set out in paragraph 7, supra, respondent did en¬ 
gage in and is engaging in an unfair labor practice within 
the meaning of Section 8, subsection (2) of said Ajct. 
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11. Respondent, by its officers and agents, when requested 
to do so, did refuse to promote to more remunerative work 
Albert Wininger and Dexter Crain, employed by respon¬ 
dent at the Vincennes Plant, both engaged in the production 
division, and refused to promote to more remunerative work 
said Albert Wininger and Dexter Crain, and each of them, 
and now does refuse to promote to more remunerative work 
said Albert Wininger and Dexter Crain, and each of them. 

12. Respohdent refused to promote to more remunerative 
work said Albert Wininger and Dexter Crain, and each of 
them, for the reason that said Albert Wininger and Dexter 
Crain, and bach of them, joined and assisted a labor organ¬ 
ization known as Boot and Shoe Workers Union, Local No. 

649, and engaged in concerted activities with other 
45 employees for the purpose of collective bargaining 
and other mutual aid and protection. 

13. By its refusal to promote to more remunerative work 
said Albert Wininger and Dexter Crain, and each of them, 
as set out in paragraphs 11 and 12, supra, respondent did 
interfere with, restrain and coerce and is interfering with, 
restraining and coercing its employees in the exercise of the 
rights guaranteed in Section 7 of the National Labor Re¬ 
lations Act, and by all said acts, and each of them, did 
thereby engage in and is engaging in unfair labor practice 
within the tneaning of Section 8, subsection (1) of said Act. 

14. By its refusal to promote to more remunerative work 
said Albert Wininger and Dexter Crain, and each of them, 
as set out in paragraphs 11 and 12, supra, respondent 
did discriminate and is discriminating in regard to hire 
and tenure of employment of said Albert Wininger and 
Dexter Crain, and each of them, and did thus discourage 
and is thub discouraging membership in the Boot and Shoe 
Workers Union, Local No. 649, and by all said acts, and 
each of them, did thereby engage in and is thereby engag¬ 
ing in unfair labor practice within the meaning of Section 
8, subsection (3) of said Act. 

15. The aforesaid unfair labor practices occur in com¬ 
merce among the several estates, and on the basis of ex¬ 
perience in the aforesaid plant and others in the same 
and other industries, burden and obstruct such commerce 
and the free flow thereof and have led and tend to lead to 
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labor disputes burdening and obstructing j such com- 

46 merce and the free flow thereof. 

16. The aforesaid acts of respondent enumer¬ 
ated in paragraphs 3 to 14, inclusive, constitute unfair 
labor practices affecting commerce, within the meaning of 
Section 8, subsections (1), (2), and (3), and Section 2, 
subsections (6) and (7), of said Act. 

WHEREFORE, the National Labor Relations Board 
on the 24th day of January, 1936, issues its complaint 
against the Brown Shoe Company, Inc., respondent herein. 

Notice of Hearing 

Please take notice that on the 11th day of j February, 
1936, at the Council Chambers, second floor, City Hall, 
4th and Main Sts., Vincennes, Indiana, at 10 o’clock in the 
forenoon, a hearing will be conducted before the National 
Labor Relations Board by a Trial Examiner to be desig¬ 
nated by it in accordance with its Rules and Regulations— 
Series 1, Article IV, and Article II, Section 22, on the 
allegations set forth in the Complaint attached hereto, at 
which time and place you will have the right to appear, in 
person or otherwise, and give testimony. 

You are further notified that you have the rjght to file 
with the Regional Director for the Eleventh Region, acting 
in this matter as the agent of the National Laboi] Relations 
Board, an answer to the complaint attached hereto, within 
five (5) days from the date of service of said jcomplaint. 

Enclosed herewith for your information is a copy 

47 of Rules and Regulations—Series 1, madi and pub¬ 
lished by the National Labor Relations Board pur¬ 
suant to authority granted in the National Labor Rela¬ 
tions Act. Your attention is particularly directed to Ar¬ 
ticle II of said Rules and Regulations. 

In witness whereof the National Labor Relations Board 
has caused this, its complaint and notice of hearing, to be 
signed by the Regional Director for the Eleventh Region 
on the 24th day of January, 1936. 

ROBERT H. COV^DRILL, 

Regional. 

Director, Eleventh Region, 
Indianapolis, Indiana. 
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48 National Labor Relations Board (408) 

Washington, D. C. 


Rules and Regulations—Series 1 


' General Rules and Regulations 

By virtue of the authority vested in it by the National 
Labor Relations Act, approved July 5, 1935, the National 
Labor Relations Board hereby makes the following rules 
and regulations which it finds necessary to carry out the 
provisions of said Act. Said rules and regulations shall 
become effective upon publication in the manner prescribed 
in Article VI thereof and shall be in force and effect until 
amended of rescinded by rules and regulations hereafter 
made and published by said Board. 

Signed at Washington, D. C., this 14th day of September 
1935. 

i 

(Signed) J. Warren Madden 
(Signed) John M. Carmody 
(Signed) Edwin S. Smith 

49 ARTICLE I. 

DEFINITIONS 

Section 1. The terms 44 person ”, “employer”, “em¬ 
ployee”, “representatives”, “labor organization”, “com¬ 
merce”, “affecting commerce”, and “unfair labor prac¬ 
tice”, as used herein, shall have the meanings set forth in 
Section 2 of the National Labor Relations Act, a copy of 
which Act is appended hereto. 

Section 2. The term “Act” as used herein shall mean 
the National Labor Relations Act, and the term “Board” 
shall mean the National Labor Relations Board. 

Section 3. The term “Region” as used herein shall mean 
that part of the United States or any Territory thereof fixed 
by the Board as a particular Region. 

Section 4. The term “Regional Director” as used here¬ 
in shall mean the agent designated by the Board as Regional 
Director for a particular Region. 

Section 5. The term “Trial Examiner” as used herein 
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shall mean the Board, its member, agent or agencjy conduct¬ 
ing hearing. 

Section 6. The term “State’’ as used herein shall in¬ 
clude all States, territories, and possessions of the United 
States and the District of Columbia. 

ARTICLE n. | 

PROCEDURE UNDER SECTION 10 OF THE ACT FOR 
THE PREVENTION OF UNFAIR LABOR PRAC¬ 
TICES 

Charge 


Section 1. A charge that any person has engaged in or 
is engaging in any unfair labor practice affecting commerce 
may be made by any person or labor organization. 1 No 
charge may be withdrawn except with the consent of the 
Regional Director with whom such charge was filed or of 
the Board. 


50 Section 2. Except as provided in Section 35 of 
this Article, such charge shall be filed wifh the Re¬ 
gional Director for the Region in which the alleged unfair 
practice has occurred or is occurring. 

Section 3. Such charge shall be in writing, the original 
being signed and sworn to before any notary public or any 
agent of the Board authorized to administer o^ths or ac¬ 
knowledgments. Three additional copies of shell charge 
shall be filed. A blank form for making a charge will be 
supplied by the Regional Director upon request. 

Section 4. Such charge shall contain the following: 

(a) The full name and address of the person or labor 
organization making the charge. 

(b) The full name and address of the person against 
whom the charge is made (hereinafter referred to as the 
“respondent”). 

(c) A clear and concise statement of the facts constitut¬ 


ing the alleged unfair labor practice affecting Commerce, 

1 “Person” is defined in the Act as including “one or mor^ individuals, 
partnerships, associations, corporations, legal representatives, trustees, trus¬ 
tees in bankruptcy, or receivers.” 

“Labor organization” is defined in the Act as meaning “any organiza¬ 
tion of any kind, or any agency or employee representation Committee or 
plan, in which employees participate and which exists for thi? purpose, in 
whole or in part, of dealing with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of employment, or conditions of work.” 
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particularly stating the names of the individuals involved 
and the time and place of occurrence. 

Complaint 

Section 5. After a charge has been filed, if it appears to 
the Regional Director that a proceeding in respect thereto 
should be instituted, he shall issue and cause to be served 
upon the respondent and the person or labor organization 
making the charge (hereinafter referred to as the 4 ‘parties 
to the proceeding”) a formal complaint in the name of the 
Board stating the charges and containing a notice of hear¬ 
ing before a Trial Examiner at a place therein fixed and at 
a time not less than five days after the serving of said com¬ 
plaint. 

Section 6. Upon his own motion or upon proper cause 
shown by any of the parties to the proceeding the Regional 
Director issuing the complaint may extend the date of such 
hearing. 

51 Section 7 . Any such complaint may be amended 
by the Trial Examiner or the Board in his or its dis¬ 
cretion at any time prior to the issuance of an order based 
thereon, upon such terms as may be deemed just. 

Section 8. If, after the charge has been filed, the Re¬ 
gional Director declines to issue and cause to be served a 
complaint, the person or labor organization making the 
charge may obtain a review of such action by filing a re¬ 
quest therefor with the Board in Washington, D. C., and 
filing a copy of such request with the Regional Director. 
The Regional Director shall thereupon transmit the charge 
to the Board together with a report stating briefly the rea¬ 
sons for declining to issue the complaint. 

Answer 

Section 9. The respondent shall have the right, within 
five days from the service of the complaint, to file an answer 
thereto. Such answer shall contain a short and simple 
statement of the facts which constitute the grounds of de¬ 
fense. Respondent shall specifically admit or deny or ex¬ 
plain each of the facts alleged in the complaint, unless re¬ 
spondent is without knowledge, in which case respondent 
shall so state, such statement operating as a denial. Any 
allegation in the complaint not specifically denied in the 
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answer, unless respondent shall state in the ajiswer that 
respondent is without knowledge, shall be deemed to be 
admitted to be true and may be so found by the jBoard. 

Section 10. Such answer shall be filed with the Regional 
Director issuing the complaint. Such answer fehall be in 
writing, the original being signed and sworn to by the 
respondent or by a duly authorized agent with appropriate 
power of attorney affixed, and shall contain the post office 
address of the respondent. The respondent shall file three 
additional copies of the Answer for the use of the Board. 
Immediately upon filing his answer the respondent shall 
serve a copy thereof upon each of the other parties to the 
proceeding, or file a copy for each such party with the Re¬ 
gional Director, who shall cause such copy to be served upon 
such party. 

Section 11. Upon his own motion or upon prbper cause 
shown by respondent the Regional Director issuing the 
complaint may by written order exten4 the time 
52 within which the answer shall be filed. 

Section 12. In any case where a complaint has been 
amended the respondent shall have an opportunity to amend 
his answer within such period as may be fixed by the Trial 
Examiner or the Board amending the complaint. 

Motions 

Section 13. All motions made previous to or subsequent 
to the hearing shall be filed in writing with the Regional 
Director issuing the complaint, and shall briefly state the 
order or relief applied for and the grounds forj such mo¬ 
tion. The moving party shall file an original jand three 
additional copies of all such motions for the use of the 
Board. Immediately upon the filing of such motion, the 
moving party shall serve a copy thereof upon ejxch of the 
other parties to the proceeding, or file a copy for each 
such party with the Regional Director, who shall ^ause such 
copy to be served upon such party. All motions made at 
the hearing (except motions to intervene, as provided in 
Section 18 of this Article) shall be stated orall|y and in¬ 
cluded in the stenographic report of the hearing-. 

Section 14. The Trial Examiner, as specified in the no¬ 
tice of hearing, shall rule upon all motions (except as pro¬ 
vided in Section 18 of this Article). Rulings oij motions, 
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and any orders in connection therewith, if announced at the 
hearing, shall be stated orally and included in the steno¬ 
graphic report of the hearing; in all other cases they shall 
be issued in writing and filed with the Regional Director, 
who shall cause a copy of the same to be served upon each 
of the parties to the proceeding. 

Section 15. All motions, rulings, and orders shall become 
part of the record in the proceeding and rulings and orders 
claimed to be substantially prejudicial shall be re- 
53 viewed by the Board, upon request made for such 
review, in conjunction with the Board’s consideration 
of the intermediate report provided for hereinafter in this 
Article. 

Section 10. If any motion in the nature of a motion to dis¬ 
miss the complaint is granted by the Trial Examiner, the 
party making the charge may obtain a review of such ac¬ 
tion by filing a request therefor with the Board in Wash¬ 
ington, D. C., and filing a copy of such request with the Re¬ 
gional Director. The Regional Director shall therewith 
transmit to the Board the charge, complaint, motion, ruling- 
on the motion, and all other relevant papers in the case. 

Section 17. No objection to rulings upon motions shall be 
deemed waived by the filing of an answer or by other par¬ 
ticipation in the proceedings before the Trial Examiner or 
the Board. 

Intervention 

Section 18. Any person or labor organization desiring to 
intervene in any proceeding shall file a motion in writing 
with the Regional Director issuing the complaint setting out 
the grounds upon which such person or organization claims 
to be interested. The orignal of such motion shall be signed 
and sworn to by the person or labor organization filing the 
motion, who shall file three additional copies of such mo¬ 
tion for th£ use of the Board. Immediately upon filing such 
motion, the moving party shall serve a copy thereof upon 
each of the parties to the proceeding, or file a copy for each 
party with the Regional Director, who shall cause such copy 
to be served upon such party. The Regional Director shall 
rule upon all such motions filed prior to the hearing, and the 
Trial Exaihiner shall rule upon all such motions filed at the 
hearing, iii the manner set forth in Section 14 of this Arti- 
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ele. The Regional Director or the Trial Examinefr, as the 
ease may be may by order permit intervention ih person 
or by counsel to such extent and upon such terras as he 
shall deem just. The Regional Director shall cause a copy 
of said ruling to be served upon each of the parties to the 
proceeding. 

i 

54 Witnesses and Subpoenas 

Section 19. Witnesses shall be examined orally un¬ 
der oath, except that for good and exceptional cause 
the Trial Examiner may permit their testimony to be taken 
by deposition under oath. Any such deposition shall be 
taken in accordance with the procedural requirements for 
the taking of depositions provided by the law of ^he State 
in which the hearing is pending. 

Section 20. Subpoenas requiring the attendance and tes¬ 
timony of witnesses and the production of any evidence, 
including books, records, correspondence, or documents, 
that relates to any matter under investigation or| in ques¬ 
tion, may be issued by any member of the Boart}. Appli¬ 
cation for the issuance of such subpoenas may be filed with 
the Regional Director by any party to the proceedings. 
Such applications shall be timely and shall specify the name 
of the witness and the nature of the facts to be proved by 
him, and must specify the documents, the production of 
which is desired, with such particularity as will enable them 
to be identified for purposes of production. 

Section 21. Witnesses summoned before the Trial Ex¬ 
aminer shall be fjaid the same fees and mileage that are 
paid witnesses in the courts of the United StatesL and wit¬ 
nesses whose depositions are taken and the persons taking 
the same shall severally be entitled to the same fees as are 
paid for like services in the courts of the United States. 
Witness fees and mileage shall be paid by thej party at 
whose instance the witnesses appear and the person taking 
the deposition shall be paid by the party at whose instance 
the deposition is taken. 

Hearing j 

Section 22. Hearings for the purpose of taking evidence 
upon a complaint shall be conducted by the Trial Exam¬ 
iner specified in the notice of hearing, or specially desig- 
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nated by the Board or by the Regional Director. Such hear¬ 
ings shall be public, unless otherwise ordered by the Trial 
Examiner. 

Section 23. It shall be the duty of the Trial Ex- 

55 aminer to inquire fully into the facts as to whether 
the respondent has engaged or is engaging in an un¬ 
fair labor practice affecting commerce as set forth in the 
complaint or amended complaint. Counsel for the Board, 
and the Trial Examiner, shall have power to call, examine 
and cross-examine witnesses and to introduce into the rec¬ 
ord documentarv or other evidence. 

* 

Section 24. Any party to the proceeding shall have the 
right to appear at such hearing in person, by counsel or 
otherwise, to call, examine, and cross-examine witnesses, 
and to introduce into the record documentary or other evi¬ 
dence. 

Section 25. In any such proceeding the rules of evidence 
prevailing in courts of law or equity shall not be controlling. 

Section 26. In any such proceeding stipulations of fact 
may be introduced in evidence with respect to any issue. 

Section 27. Objections with respect to the conduct of the 
hearing, including objections to the introduction of evi¬ 
dence, shall be stated orally, together with the grounds of 
such objection, and included in the stenographic report of 
the hearing. No such objection shall be deemed waived by 
further participation in the proceeding. 

Section 28. Any party to the proceeding shall be entitled 
to a reasonable period at the close of the hearing for oral 
argument, which shall not be included in the stenographic 
report of the hearing unless the Trial Examiner so directs. 
The parties shall be entitled to file briefs or written state¬ 
ments only wuth permission of the Trial Examiner. 

Section 29. In the discretion of the Trial Examiner 

56 the hearing may be continued from day to day, or 
adjourned to a later date or to a different place, by 

announcement thereof at the hearing by the Trial Exam¬ 
iner, or by other appropriate notice. 

Intermediate Report and Transmission of Case to the 

Board 

Section 30. After a hearing for the purpose of taking evi¬ 
dence upon a complaint the Trial Examiner shall prepare 
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an intermediate report, which he shall file with the Regional 
Director issuing the complaint, who will thereafter trans¬ 
mit said report to the Board in Washington, I}. C., and 
cause a copy thereof to be served upon each of tile parties 
to the proceeding. Such report shall contain (aj findings 
of fact, separately stated and numbered, and (]j>) recom¬ 
mendations as to what disposition of the case should be 
made, which may include, if it be found that respondent has 
engaged or is engaging in the alleged unfair labor prac¬ 
tice, a recommendation as to what affirmative action should 
be taken by respondent to bring about a condition in har¬ 
mony with the law. 

Section 31. Thereafter the Regional Director idsuing the 
complaint shall forward to the Board in Washington, D. C., 
the charge, complaint, amended complaint, notice: of hear¬ 
ing, answer, amended answer, motions, rulings, orders, the 
stenographic report of the hearing, stipulations, exhibits, 
documentary evidence, and depositions, all of which, to¬ 
gether with the intermediate report and exceptions, shall 
constitute the record in the case. 

57 Exceptions to the Record 

and 

Intermediate Report 

Section 32. If any party desires to take an exception to 
the intermediate report or to any other part of the record 
(including rulings upon all motions or objections) he shall 
within ten days from the date of service of said Report file 
with the Board at Washington, D. C., four copies if a state¬ 
ment in writing setting forth such exceptions. Immediately 
upon the filing of such statement of exceptions the party 
filing the same shall serve a copy thereof upon e^ch of the 
other parties to the proceeding, or file a copy for bach such 
party with the Board, which shall cause such copy to be 
served upon such party. Extension of the period within 
which to file such statement of exceptions may b^ granted 
only by the Board. 

Section 33. No matter not included in such statement of 
exceptions may thereafter be objected to before tjie Board, 
and failure to file a statement of exceptions shall operate 
as submission of the case to the Board on the record and 
the report. 
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Procedure Before the Board. 

Section 34. Upon expiration of the period for filing a 
statement of exceptions, as provided in Section 32 of this 
Article, the Board may decide the matter forthwith upon 
the record, or after the filing of briefs or oral argument, 
or may reopen the record and receive further evidence or 
require the taking of further evidence before a member of 
the Board or other agent or agency, or may make other 
disposition of the case. The Board shall notify the parties 
of the time and place for any such submission of briefs, oral 
argument or taking of further evidence. 

Section 35. Whenever the Board deems it necessarv in 
order to effectuate the purposes of the Act, it may permit a 
charge that any person has engaged in or is engaging in 
any unfair labor practice affecting commerce to be filed 
with it, in Washington, D. C., or may, at any stage of a 
proceeding instituted in any Region, direct that such pro¬ 
ceeding be transferred to and continued before it. 
58 The provisions of Sections 3 to 29, inclusive, of this 
Article shall, insofar as applicable, apply to proceed¬ 
ings before the Board pursuant to this Section, and the 
powers granted to Regional Directors in such provisions 
shall, for the purpose of this Section, be reserved to and 
exercised by the Board. 

Section 36. After a hearing for the purpose of taking evi¬ 
dence upon the complaint in any proceeding over which the 
Board has assumed jurisdiction in accordance with Section 
35 of this Article, the Board may 

(a) direct that the Trial Examiner prepare an interme¬ 
diate report, in which case the provisions of Sections 30 to 
34, inclusive, of this Article shall insofar as applicable gov¬ 
ern subsequent procedure, and the powers granted to Re¬ 
gional Directors in such provisions shall for the purpose 
of this Section be reserved to and exercised by the Board; 
or 

(b) decide the matter forthwith upon the record, or after 
the filing of briefs or oral argument; or 

(c) reopen the record and receive further evidence before 
the Board, or a member, agent or agency; or 

(d) make other disposition of the case. 

The Board shall notify the parties of the time and place of 
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any such submission of briefs, oral argument or taking of 
further evidence. 

Section 37. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it may, at any 
stage of a proceeding instituted in any Region, cfrder that 
such proceeding be transferred to and continued in any 
other Region, or may, at any stage of such proceeding, 
order that such proceeding be transferred to any other Re¬ 
gion for purposes of consolidation with a proceeding in such 
other Region. After the transfer of any proceeding pur¬ 
suant to this Section, the provisions of Section^ 3 to 34, 
inclusive, of this Article shall apply to such proceeding as 
if the charge had originally been filed in the Regioji to which 
the transfer is made. 

59 ARTICLE III. 

PROCEDURE UNDER SECTION 9(c) OF TjHE ACT 
FOR THE INVESTIGATION AND CERTIFICA¬ 
TION OF REPRESENTATIVES. 

Section 1 . A petition requesting the Board to investigate 
and certify under Section 9(c) of the Act the name or names 
of the representatives designated or selected fof the pur¬ 
pose of collective bargaining may be filed by any employee 
or any person or labor organization acting on his behalf 
(hereinafter referred to as the “petitioner”). jExcept as 
provided in Section 11 of this Article, such petition shall be 
filed with the Regional Director for the Regioh wherein 
the contemplated bargaining unit exists and sjiall be in 
writing, the original being signed and sworn to l^efore any 
notary public or any agent of the Board authorized to ad¬ 
minister oaths or acknowledgments. Three additional cop¬ 
ies of the petition shall be filed. A blank formj for filing 
such a petition will be supplied by the Regional Director 
upon request. 

Section 2. Such petition shall contain the following: 

(a) The name and address of the petitioner. 

(b) The name and address of the employer or employers 
involved, the general nature of their businesses, and the 
approximate number of their employees. 

(c) A description of the bargaining unit claijmed to be 
appropriate, the approximate number of employebs therein, 
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the number and classifications of employees which the repre¬ 
sentatives on whose behalf the petition is filed claim to 
represent, the names of any other known individuals or 
labor organizations who claim to represent any of the em¬ 
ployees in the alleged bargaining unit. 

(d) A brief statement setting forth the nature of the 
question or controversy affecting commerce that has arisen 
concerning representation. 

(e) Any other relevant facts. 

Section 3. If it appears to the Board that an investigation 
shohld be instituted it shall so direct and (except as 
60 provided in Section 11 of this Article) shall au¬ 
thorize the Regional Director to undertake such in¬ 
vestigation. The Regional Director shall thereupon proceed 
with such investigation and in connection therewith shall 
prepare and cause to be served upon the petitioner, upon 
the employer or employers involved and upon any known in¬ 
dividuals or labor organizations purporting to act as repre¬ 
sentatives for collective bargaining of any employees di¬ 
rectly affected by such investigation (all of whom are here¬ 
inafter referred to as the “parties to the proceeding”), a 
notice of a hearing upon the question of representation be¬ 
fore a Trial Examiner at a time and place therein fixed. A 
copy of the petition shall be served with such notice of hear¬ 
ing. The Regional Director shall give public notice of such 
hearing in such manner as he may deem appropriate. 

Section 4. All matters relating to motions, interventions, 
witnesses and subpoenas shall be governed by the provi¬ 
sions of Sections 13 to 21 inclusive of Article II above. 

Section 5. The hearing upon the question of representa¬ 
tion shall be conducted by the Trial Examiner specified in 
the notice of hearing, or specially designated by the Board 
or by the Regional Director, and shall be open to the public 
unless otherwise ordered by the Trial Examiner. It shall 
be the duty of the Trial Examiner to inquire fully into the 
question of representation. Counsel for the Board, and 
the Trial Examiner, shall have power to call, examine and 
cross-examine witnesses and to introduce into the record 
documentary and other evidence. 

Section 6. The introduction of evidence at the hearing 
and the rights of the parties to the proceedings shall be 
governed by Sections 24, 25, 26, 27 and 28 of Article II 
above. 
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Section 7. Upon the close of the hearing the Regional Di¬ 
rector shall forward to the Board in Washington, D. C., the 
petition, notice of hearing, motions, rulings, orders, the 
stenographic report of the hearing, stipulations] exhibits, 
documentary evidence, and depositions, all of wflich shall 
constitute the record in the proceeding. 

Section 8. The Board shall thereupon proceed, either 
forthwith upon the record, or after oral argument or the 
submission of briefs, or after further hearing, ^s it may 
determine, to certify to the parties to the proceeding the 
name or names of the representatives that have bteen desig¬ 
nated or selected, or to direct a secret ballot df the em¬ 
ployees in order to complete the investigation, ojr to make 
other disposition of the matter. j 

Section 9. Where the Board determines that a 
61 secret ballot should be taken it shall direct ^uch ballot 
to be conducted by a designated agent or I agency in 
accordance with such terms as it may specify, tlpon con¬ 
clusion of such ballot the agent or agency conducting the 
ballot shall prepare an intermediate report containing a 
tally of the ballots, its findings and its recommendations, 
which it shall cause to be served upon the parties to the 
proceeding. Within five days thereafter the parties to the 
proceeding may file with the Regional Director any objec¬ 
tion to the ballot or the report. If it appears to the Re¬ 
gional Director that any such objection raises a Substantial 
and material issue with respect to the conduct ofj the ballot 
he shall issue and cause to be served upon the parties a 
notice of hearing on said objections before a Tijial Exam¬ 
iner. Said Trial Examiner shall consider such objections 
raised to said ballot and shall prepare and file with the Re¬ 
gional Director a report containing findings and Recommen¬ 
dations with respect thereto. Thereafter the Regional Di¬ 
rector shall forward to the Board in Washington, D. C., the 
report of the agency conducting the ballot, the objections 
filed thereto, the notice of hearing, motions, rulinlgs, orders, 
the stenographic report of the hearing, stipulations, ex¬ 
hibits, documentary evidence, and depositions, a}l of which, 
together with the record previously made, shall! constitute 
the record in the case. The Board shall thereupbn proceed 
as set forth in Section 8 of this Article. If nb objection 
raising a substantial and material issue with respect to the 
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conduct of the ballot is filed to the report of the agency 
conducting the ballot the Regional Director shall forward 
directly to the Board in Washington, D. C., said report, 
which, together with the record previously made, shall con¬ 
stitute the record in the case. The Board shall thereupon 
proceed as set forth in Section 8 of this Article. 

Section 10. Any hearing under Section 9(c) of the Act 
with respect to the certification of representatives may be 
held in conjunction with a proceeding on a complaint of an 
unfair labor practice under Section 10 of the Act. 

Section 11. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it may 

(a) permit a petition requesting an investigation and 
certification to be filed with it, and may upon filing of such 
petition proceed to conduct an investigation under Section 
9(c) of the Act or direct any member, Regional Director or 
other agent or agency to conduct such an investigation; or 

(b) upon its own motion conduct or direct any mein- 
62 bet, Regional Director or other agent or agency to 
conduct such an investigation; or 

(c) at any stage of a proceeding under Section 9(c) of 
the Act instituted in any Region, direct that such proceed¬ 
ing be transferred to and continued before it. 

The provisions of this Article shall, insofar as appli¬ 
cable, apply to proceedings conducted pursuant to this 
Section, and the powers granted to Regional Directors in 
such provisions shall for the purpose of this Section be re¬ 
served to and exercised by the Board or by the member, 
Regional Director, or other agent or agency directed to 
conduct the investigation. 

Section 12. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it may, at 
any stage of an investigation being conducted in any Re¬ 
gion, direct that such proceeding be transferred to and 
continued in any other Region, or may, at any stage of such 
proceeding, order that such proceeding be transferred to 
any other Region for purposes of consolidation with a pro¬ 
ceeding being conducted in such other Region. After the 
transfer of any proceeding pursuant to this Section, the 
provisions of this Article shall apply to such proceeding as 
if the Board had originally directed that the investigation 
be conducted in the Region to which the transfer is made. 


I 
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ARTICLE IV. 

DESIGNATION OF REGIONAL DIRECTOR^, EXAM¬ 
INERS AND ATTORNEYS AS AGENTS OF THE 
BOARD. 

Section 1. All Regional Directors now or hereafter in the 
employ of the Board are herewith designated by j the Board 
as its agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of employ¬ 
ees) and conduct hearings in connection with such investi¬ 
gations, in accordance with Section 9(c) of the Act. 

(c) To issue and cause to be served complaints, to 
63 amend complaints, and to conduct hearing^ upon such 
complaints, in accordance with Section 10(b) of the 

Act. 

(d) To have access to and the right to copy evidence, to 
administer oaths and affirmations, to examine j witnesses, 
and to receive evidence, in accordance with Section 11(1) 
of the Act. 

Section 2. All Examiners now or hereafter in the employ 
of the Board are herewith designated by the Board as its 
agents: 

(a) To prosecute any inquiry necessary to th$ functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of employ¬ 
ees), in accordance with Section 9(c) of the Act^ 

(c) To have access to and the right to copy evidence, and 
to administer oaths and affirmations, in accordance with 
Section 11(1) of the Act. 

Section 3. All Attorneys now or hereafter in the employ 
of the Board are herewith designated by the Board as its 
agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of Employees) 
and conduct hearings in connection with such investigation, 
in accordance with Section 9(c) of the Act. 
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(c) To amend complaints issued under Section 10(b) of 
the Act and to conduct hearings upon such complaints, in 
accordance with said Section. 

(d) To have access to and the right to copy evidence, to 
administer oaths and affirmations, to examine witnesses, 
and to receive evidence, in accordance with Section 11(1) 
of the Act. 

Section 4. The foregoing designations shall not be 
64 construed to limit the power of the Board to make 
such special designation of agents as may in its dis¬ 
cretion be riecessary or proper to effectuate the purposes of 
the Act. 

ARTICLE V. 

SERVICE OF PAPERS. 

Section 1. Complaints, orders, and other process and 
papers of the Board, its member, agent or agency, may be 
served either personally or by registered mail or by tele¬ 
graph or by leaving a copy thereof at the principal office or 
place of biisiness of the person required to be served. The 
verified return by the individual so serving the same setting 
forth the manner of such service shall be proof of the same, 
and the return post office receipt or telegraph receipt there¬ 
for when registered and mailed or telegraphed as aforesaid 
shall be proof of service of the same. 

Section 2. Service of papers by a party on other parties 
shall be made by registered mail or in any manner provided 
for the service of papers in a civil action by the law of the 
State in wdiich the hearing is pending. When service is 
made by registered mail, the return post-office receipt shall 
be proof of service. When service is made in any manner 
provided by such law, proof of service shall be made in ac¬ 
cordance with such law. 

ARTICLE VI. 

PUBLICATION AND EFFECTIVE DATE. 

Section 1. These rules and regulations shall become ef¬ 
fective upon the signing of the original by the members of 
the Board and the filing of said original with the Secretary 
of the Board, and upon making copies thereof available to 
the press and placing copies in each Regional Office and in 
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the office of the Board at Washington, D. C., for 
spection. 

ARTICLE VII. 


public in- 


CONSTRUCTION OF RULES. 

Section 1. These rules and regulations shall bb liberally 
construed to effectuate the purposes and provisions of the 
Act. 

ARTICLE VIII. 

AMENDMENTS. 

Section 1. Any rule or regulation may be a4y time be 
amended or rescinded by the Board. 

65 NATIONAL LABOR RELATIONS BOARD (469) 

Washington, D. C. j 

Rule and Regulation authorizing Secretary of the Board 

to sign certain documents J 

By virtue of the authority vested in it by the National 
Labor Relations Act, approved July 5, 1935, the National 
Labor Relations Board does hereby authorize the Secretary 
of the Board, at the direction of the Board in eacp instance, 
to sign on behalf of the Board in accordance with the pro¬ 
visions of Section 35, Article II of its Rules and Regula¬ 
tions—Series 1 (signed the 14th day of September, 1935) 
permissions that a charge may be field with the Board, or¬ 
ders directing proceeding to be transferred tb and con¬ 
tinued before the Board, and to sign and issue bomplaints 
under Section 10(b) of the National Labor Relations Act 
in cases in which the Board shall have authorized the is¬ 
suance of a complaint, and to sign on behalf of the Board 
and at its direction in each instance, such orders as may be 
necessary to be made under Section 9(a), 9(b), 9(c) and 
9(d) of the National Labor Relations Act. This Rule 
and Regulation shall be effective upon its publication in 
the following manner, namely, by the signing oft the orig¬ 
inal by the members of the Board and the fili|ng of said 
original with the Secretary of the Board, at who^e office the 
original shall be available for public inspection land where 
copies of it shall be available to the public. 
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Signed at Washington, D. C., this 16th day of October, 
1935. 


(Signed) J. WARREN MADDEN, 

Chairman. 


(Signed) EDWIN S. SMITH, 

Member. 

(Signed) JNO. M. CARMODY, 

Member. 


Exhibit C 


66 NATIONAL LABOR RELATIONS BOARD (470) 

Washington, D. C. 


Rule and Regulation authorizing the Secretary of the Board 
to certify copies of papers and documents. 


By virtue of the authority vested in it by the National 
Labor Relations Act, approved July 5, 1935, the National 
Labor Relations Board hereby authorizes the Secretary to 
certify copies of all papers and documents which are a part 
of any of the files or records of the Board as may be neces¬ 
sary or desirable from time to time. This Rule and Regu¬ 
lation shall be effective upon its publication in the following 
manner, namely by the signing of the original by the mem¬ 
bers of the Board and the filing of said original with the 
Secretary of the Board, at whose office the original shall 
be available for public inspection and where copies of it 
shall be available to the public. 

Signed at Washington, D. C., this 16th day of October, 
1935. 


(Signed) J. WARREN MADDEN, 

Chairman. 


(Signed) EDWIN S. SMITH, 

Member. 


(Signed) JNO. M. CARMODY, 

Member. 
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67 Affidavits in Support of Temporary Restraining 
Order and Application for Preliminary Injunction . 

Filed February 10, 1936. j 

68 Affidavit. j 

Filed February 10, 1936. ! 

District of Columbia, ss : 

Ethan A. E. Shepley, of the County of St. Louis, State 
of Missouri, being duly sworn, on oath deposes and says: 

1. He is, and was at all times hereinafter mentioned, at¬ 
torney for Brown Shoe Company, Inc., a New York Corpo¬ 
ration, whose principal business office is in the City of St. 
Louis, State of Missouri. 

2. On October 31, 1935, the National Labor Relations 
Board, acting through its regional director in the City of 
St. Louis, Missouri, issued a complaint against s|id Brown 

Shoe Company, Inc., alleging that said company had 

69 violated, and was then violating, the provisions of 
the National Labor Relations Act in connection with 

its relations with the employees at its Salem, Illinois, plant. 

3. The hearing of the said complaint was sot for No¬ 
vember 13,1935, before Alphonse G. Eberle, Trial Examiner, 
at the New Post Office Building in the City of St. Louis, 
Missouri. Said hearing commenced on said 13th day of 
November, 1935, and continued almost without interruption 
until the 15th day of December, 1935, at which time it was 
adjourned until January 2, 1936. On the last-mentioned 
date the hearing was concluded. 

4. As attorney for said Brown Shoe Company, Inc., he 
commenced on November 1, 1935, to investigate tljie matters 
involved in said complaint and to prepare for said hearing, 
and up to December 15,1935, devoted his efforts Exclusively 
to said investigation and preparation and the trial of said 
case. During all of said period he worked on s^id matter 
not only during the usual and customary working hours, 
but also at nights and on Sundays. That from December 
15,1935, up to and through January 2, 1936, he devoted the 
greater part of his time to a study and analysis of the tran¬ 
script of the testimony of the more than 83 witnesses that 
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appeared at said hearing so as to be able to prepare a 
suitable memorandum or brief to be filed with the 

70 National Labor Relations Board at the conclusion 
of the hearing. Upon the conclusion of the hearing 

on January 2, 1936, he devoted himself for a period of 5 
days to the preparation of a brief which was subsequently 
filed with said Trial Examiner. 

5. After the first day or two of the hearing and when it 
became apparent that the Board would consume a long 
period of time in presenting its testimony on the merits of 
the case, he requested that counsel for the Board be re¬ 
quired at the outset to establish the jurisdiction of the 
Board over the subject matter in question, stating as his 
reason that this aspect of the case would require but a very 
short period of time and might very well show a lack of 
jurisdiction and thereby eliminate the tremendous waste of 
time that would occur. The Trial Examiner ruled that it 
was not within his power or discretion to compel the Board 
to adopt such procedure. 

6. As the ordinary rules of evidence were dispensed with 
under the terms of said National Labor Relations Act, the 
witnesses in many, if not most, instances were permitted to 
indulge in hearsay testimony, to state their beliefs, guesses 
and conclusions and in general to give testimony that would 
under no circumstances be admissible under the rules of evi¬ 
dence generally recognized throughout the courts of this 

country. A tremendous mass of hearsay testimony 

71 was admitted on the assurance that it would later be 
shown that the persons quoted were authorized to 

represent and speak for the company. In spite of such as¬ 
surances there were few, if any, instances in which any such 
evidence of authority was produced. Representatives of 
the press were present during the hearing and because of 
their unfamiliarity with the rules of evidence they treated 
such beliefs, guesses, conclusions and hearsay testimony as 
established facts in the preparation of their articles. As a 
result the newspaper accounts in most instances created 
misleading and false impressions of what had actually been 
established. 

7. Officers of the company were subpoenaed by the Board 
and were obliged to give information on confidential mat- 
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ters relating to the company’s business, most of which had 
no bearing on the issues involved in the controversy. 

ETHAN A. H. SHIPLEY. 

Sworn to and subscribed before me this 10th ddy of Feb- 
ruary, 1936. j 

KENNETH C. ROBERTSON, 

Notary Fubli |c, D . C. 

My commission expires: 

72 Filed Feb. 10, 1936. 

St. Louis, Missouri. 

State of Missouri, 

City of St. Louis , ss: 

Before me, a Notary Public in and for the abov^ City and 
State, this 7th day of February 1936, personally j appeared 
Tom Cummings, who on his oath states: 

That, he is a salesman traveling in the City of St. Louis 
for Brown Shoe Company, Inc., and that his sales for the 
past several months have been seriously impaired, said 
impairment in sales resulting from the notoriety Brown 
Shoe Company, Inc., obtained through the press from the 
National Labor Board’s action against the Company’s plant 
at Salem, Illinois; Merchants refuse to place orders with 
the Company or greatly reduce the size of their usual orders 
and have stated to this affiant that Union men congregate 
before their display windows and remark the Brbwn Shoe 
Company, Inc., is unfair to labor—we will not buy their 
product, etc. 

Affiant further states his merchants refuse to plajce orders 
with him for the above reason and his sales and! commis¬ 
sions have been lessened thereby. 

(s) TOM CUMMINGS. 

Subscribed and sworn to before me this 7th day of Feb¬ 
ruary 1936. My commission expires July 22nd, 1936. 

(s) L. H. LINDSEt, 

(Seal) Notary public. 

73 


Filed Feb. 10,1936. 
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City of St. Louis, 

State of Missouri , ss: 

Before me, a Notary Public in and for the above city and 
state, this seventh day of February, 1936, personally ap¬ 
peared the Affiant, who on his oath states: 

In calling on a customer at Christopher, Illinois, he in¬ 
formed me that there had been some Union men come into 
his store and told him that the National Labor Board had 
filed complaint against Brown Shoe Company and Central 
Shoe Company and that, therefore, these companies were 
being boycotted. Also, told him not to buy from them. 
On this trip this customer bought no new styles, and filled 
in only a very few sizes. 


(s) J. W. HODGES, 

Affiant. 

Subscribed and sworn to before me this seventh day of 
February, 1936. 

(s) L. H. LINDSEY, 

Notary Public. 


My commission expires July 22, 1936. 

(Seal) 

74 Filed Feb. 10, 1936. 

City of St. Louis, 

State of Missouri, ss: 

Before me, a Notary Public in and for the above city and 
state, this seventh day of February, 1936, personally ap¬ 
peared the Affiant, who on his oath states: 

The publicity of the St. Louis Labor Board hearing car¬ 
ried in St. Louis, Missouri, and Decatur, Illinois, papers, 
in late November and December created an unfavorable 
impression throughout most of my territory, which em¬ 
braces eighteen counties in Central Illinois. In several in¬ 
stances, prospective buyers upon coming into the stores 
warned the dealer not to show them any of the products 
made by Brown Shoe Company as they were unfair to their 
labor. 

(s) WM. Y. HOWE, 

Affiant. 
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I 

| 

Subscribed and sworn to before me this seventjh day of 
February, 1936. 

(s) L. H. LINDSAY, 

Notary Public . 

My commission expires July 22, 1936. 

(Seal) 


75 Filed Feb. 10, 1936. 

St. Louis, Missouri. 

State of Missouri, 

City of St. Louis , ss: 

Before me, a Notary Public in and for the above City 
and State, this 7th day of February 1936, personally ap¬ 
peared Harry F. Clark, who on his oath states tl(at he is a 
salesman for Brown Shoe Company, Inc., selling their 
products in the City and County of St. Louis; 

Affiant further states that when calling on merchants, the 
merchant would state to him that customers complained 
that Brown Shoe Company, Inc., was being prosecuted by 
the National Labor Board and therefore ther4 must be 
something wrong with Brown Shoe Company, Inc., and 
until it was straightened out they did not want to) buy their 
product. The customers of the merchant influenced, the 
buying by the merchant from the Company and after the 
publication every morning in the paper of the previous 
day’s hearing, almost every merchant called on demanded 
a full explanation as to what effect it had on Brown Shoe 
Company, Inc., and again influenced his buying of shoes. 

Affiant further states the Labor Board hearing caused a 
loss to him in sales and commissions. 

(s) HARRY F. CLaJrK, 

Affiant. 

Subscribed and sworn to before me this 7th dkv of Feb- 
ruary 1936. My commission expires July 22nd, |936. 

(s) L. H. LINDS ( EY, 

Notarfy Public . 


(Seal) 
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76 Filed Feb. 10, 1936. 

State of Missouri, 

City of St. Louis , ss: 

Before me, a Notary Public in and for the above City and 
State, this 7th day of February 1936, personally appeared 
Fred K. Moncur, who on his oath states that he is an assis¬ 
tant sales manager for Brown Shoe Company, Inc. 

He further states that on or about December 4th, 1935, he 
received the following letter from R. M. Thomason who is 
one of the salesmen of Brown Shoe Company, Inc., traveling- 
in West Virginia: 

“Dear Mr. Moncur: 

I am enclosing a clipping from The National Labor paper 
published in Washington. 

This was brought to me by one of the B & 0 engineers 
and says there has been a series of them about our Co. which 
were very similar to this one. 

He says the feeling among the men are very strong 
against useing any of our shoes. 

I have told him that there was two sides to the question 
and would write you to get the Co. ’s side. 

We hoped to get our shoes on a large no. of these men, 
also their families. The W. M. R. R. men are circulating 
the same propaganda. Please let me hear from you and 
greatly oblige as our competitor are useing this for all its 
worth. 

Hopeing to see you soon and with best wishes, I am 

Very truly yours, 

R. M. THOMASON.” 

(s) FRED K. MONCUR, 

Subscribed and sworn to before me this 7th day of Feb¬ 
ruary, 1936. My commission expires July 22nd, 1936. 

(s) L. H. LINDSEY, 

(Seal) Notary Public. 

77 Rule to Show Cause 

Filed Feb. 10,1936. 

Upon consideration of the verified Bill of Complaint of 
Brown Shoe Company, Inc., and the affidavits of Ethan A. 
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H. Sheplev, Tom Cummings, J. W. Hodges, William V. 
Rowe, Harry F. Clark and Fred K. Moncur in support of 
temporary restraining order and application for prelimi¬ 
nary injunction, filed herein on the 10th day of (February, 
1936, it is by the Court on this 10th day of February, 1936, 
ORDERED that J. Warren Madden, John M. Carmody 
and Edwin S. Smith, individually and as chairman and 
members of the National Labor Relations Board, and each 
of them, appear in this Court on the 14th day of February, 
1936, at the hour of 10 o ’clock a. m., or as soon there- 

78 after as counsel may be heard, and show cause, if 
any they have, why a preliminary injunction shall 

not be granted, restraining said defendants, and each of 
them, and their agents, agencies, assistants, employees and 
representatives, and each of them, and their successors in 
office, and each of them, and their assistants, agents, agen¬ 
cies, employees and representatives, and each of them, dur¬ 
ing the pendency of this suit, from holding, or causing to 
be held, at any time or times, a hearing for the purpose of 
determining whether or not plaintiff has engaged in any 
so-called unfair labor practices under the National Labor 
Relations Act at its Vincennes plant, and from having any 
proceedings or taking any action whatsoever, atj any time 
or times, with respect thereto; provided a copy of this order 
and of the Bill of Complaint and of the affidavits herein¬ 
before referred to, filed herein, be served forthwith on each 
of said defendants. 

JESSE C. ADKINS, 

Justice. 

79 Order Continuing to Show Cause j 

Filed Feb. 14, 1936. 

This cause came on to be heard on the Rule to Show Cause 
heretofore issued on February 10, 1936, and thereupon, 
upon consideration thereof, it is 
ORDERED that said Rule to Show Cause be continued 
to Thursday February 20, 1936, at 10 o’clock a.m. 

JESSE C. ADKINS, 

Justice. 
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No objection: 

RICHARD H. WILMER, 

DOUGLAS L. HATCH, 

Attorneys for Plaintiff. 

CHARLES FAHY, 

Attorney for Defendants. 

80 Notice of Motion to Dismiss. 

Filed February 17,1936. 

To: Frederick H. Wood 

15 Broad St., New York, N. Y. 

Richard H. Wilmer 

Transportation Bldg., Washington, D. C. 

Douglas L. Hatch 

Transportation Bldg., Washington, D. C. 

Ethan A. H. Shepley 
Security Bldg., St. Louis, Mo. 

Please take notice that on the 20th day of February, 1936, 
at 10 o’clock in the forenoon of said day, or as soon there¬ 
after as counsel can be heard, a motion will be made to dis¬ 
miss the Amended Bill of Complaint herein, copy of which 
motion, with the grounds therefor, is hereto attached. 

\ CHARLES FAHY, 

General Counsel, appearing solely 
for defendants , J. Warren Madden, 
John M. Carmody, and Edwin S. 
Smith. 

Service admitted this 17th day of February, 1936. 

FREDERICK H. WOOD, 

RICHARD H. WILMER, 

DOUGLAS L. HATCH, 

Attorneys for Plaintiff. 

81 Motion to Dismiss 

Filed February 17, 1936. 

Now come the defendants, J. Warren Madden, John M. 
Carmody, and Edwin S. Smith individually and as members 
of the National Labor Relations Board and move that the 
Amended Bill of Complaint, hereinafter referred to as the 
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“Bill of Complaint”, in the above entitled cause be dis¬ 
missed and the Order to show cause entered herein be 
vacated for the reason that said Bill of Complaiit fails to 
state a cause of action entitling the plaintiff to the relief 
prayed for or to any relief in equity against the said defen¬ 
dants. The particular grounds for this motion are: 

1. There are no allegations in the Bill of Complaint suf¬ 
ficient to show that the plaintiff is threatened With or in 
danger of suffering any great, irreparable, or immediate 
injury cognizable in equity by reason of any ihatter set 
forth in the Bill of Complaint. 

2. That the allegations of adverse publicity an(l expense 
as set forth in the Bill of Complaint are not allegations of 
irreparable damages which are cognizable in equity. 

3. It appears upon the face of the Bill of Complaint that 
the plaintiff has a plain, adequate and complete remedy un¬ 
der the provisions of the National Labor Relations Act with 

respect to any rights growing out of the rhatters al- 
82 leged in the Bill of Complaint. 

4. It appears on the face of the Bill of Complaint 
that plaintiff has failed to resort to any of its renjedies and 
has failed to exhaust its administrative remedies j which af¬ 
ford a plain, adequate and complete remedy with tespect to 
&ny rights of the plaintiff involved in this case. 

5. It appears on the face of the Bill of Complaint that the 
issuance of any order by the said defendants as! members 
of the National Labor Relations Board is not imminent and 
is solely a matter for future determination, for tjhe reason 
that the same mav not issue until after a full heading is had 
pursuant to Section 10(b) and (c) of the National Labor 
Relations Act and Article II of the Rules and Regulations 
of the Board, either before the Board or before a Trial 
Examiner or other agent or agency appointed for that 
purpose by the Board, in which full opportunity is given 
to the plaintiff to be heard, to present its evidence, to ex¬ 
amine and cross-examine witnesses, and to present all its 
contentions, and that if the issues of the Board’s Complaint 
are determined favorably to the plaintiff or should the is- 
isue either of the applicability of the Act to thi plaintiff 
or the jurisdiction of the Board over the plaintiff be de¬ 
cided favorably to the plaintiff the said proceedings must 
and will be dismissed as to the said plaintiff. 
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6. It appears on the face of the Bill of Complaint that if 
the Trial Examiner or agent or agency conducting the hear¬ 
ing should, after a full hearing find adversely to the plain¬ 
tiff, that the same involves no compulsion or enforceable 
obligation upon the plaintiff until (a) the filing of the inter¬ 
mediate report by said Trial Examiner or other agent or 
agency with recommendations with respect to all material 
matters concerning the case including the question of ap¬ 
plicability of the National Labor Relations Act to the plain¬ 
tiff, the jurisdiction of the Board over the plaintiff as w^ell 

as the question as to wrhether the charges or any of 
83 the charges of unfair practices as defined in Section 

8 of the Act are sustained by the evidence; (b) a 
final decision is subsequently rendered by the Board upon 
the record and an order issued thereon by the National 
Labor Relations Board, said order not being enforceable 
against plaintiff until (c) application to a Circuit Court 
of Appeals of the United States is made under the provi¬ 
sions of Section 10 of the National Labor Relations Act; 
(d) said Court reviews the case, and either remands the 
proceeding to the Board for the taking of additional evi¬ 
dence or sustains the order or some part of it and issues its 
own order; (e) said order of the Circuit Court of Appeals 
is violated by the plaintiff; (f) said plaintiff is cited for con¬ 
tempt of court, and (g) said plaintiff is found by the said 
Court to be guilty of contempt of court. 

7. It appears on the face of the Bill of Complaint that 
the proceedings hereinabove described provide a full, com¬ 
plete and adequate remedy at law, and that the said pro¬ 
ceeding before the Circuit Court of Appeals is a proceeding 
at law in which plaintiff has the right to a review of the 
entire proceeding before the Board, including a ruling and 
determination of constitutional and jurisdictional questions. 

8. It appears on the face of the Bill of Complaint that al¬ 
though the members of the National Labor Relations Board 
Imay issue subpoenas for the attendance of witnesses or for 
the production of relevant books and papers, there is no 
power in the Board or its members to compel the produc¬ 
tion thereof or to compel obedience to said subpoena or any 
of its subpoenas, nor is any fine or penalty of any kind 
incurred for failure to obey any subpoena of the Board or 
its members; that obedience to said subpoena or subpoenas 
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can be enforced only by the appropriate United slates Dis¬ 
trict Court under Section 11(2) of the National Labor Rela¬ 
tions Act by the issuance of an order requiring t(he atten¬ 
dance of the witnesses or the production of the books, rec¬ 
ords and papers as the case may be, and thereafter any 
proceedings based upon non-compliance with said order 
of the United States District Court are h^ld before 
84 the United States District Court, same beifig a pro¬ 
ceeding in a duly constituted court of law, upon 
proper citation with full opportunity to plaintiff or any 
party cited for disobedience of said order, to be heard; that 
the issuance of said order is solely within the power of the 
United States District Court and the provisions thereof are 
solelv within the discretion of the United States District 

V 

Court and not within the discretion of the Board; that any 


contempt proceedings based upon non-compliance |wdth said 
order are proceedings for contempt of court in | disobedi¬ 
ence of the order of the court and not for contempt of the 
National Labor Relations Board in disobedience of the 
subpoena or subpoenas of the Board as no penalty whatso¬ 
ever attaches for disobedience of the subpoena or subpoenas 
of the Board. 

9. Said Bill of Complaint fails to show that sqid defen¬ 
dants, members of the National Labor Relations Board, or 
any of them have threatened or have claimed td threaten 
or have immediately threatened to apply to the appropriate 
district court of the United States for an order enforcing 
compliance with said subpoena heretofore issued by the 
Board pursuant to Section 11(2) of the Act. 

10. Said Bill of Complaint fails to allege thatj any sub¬ 

poenas have been issued to compel the attendance of plain¬ 
tiff or its employees or other witnesses, or the production 
of any of plaintiff’s books, papers, records or oijher docu¬ 
ments, or that any proceeding has been begun or! is imme¬ 
diately threatened to be begun against plaintiff in the ap¬ 
propriate district court of the United States pursuant to 
Section 11(2) of the Act. ] 

11. It appears on the face of the Bill of Complaint that it 
is beyond the power of the said defendants, members of the 
National Labor Relations Board or any of their agents un¬ 
der the National Labor Relations Act to attempt to prose¬ 
cute or to prosecute the plaintiff in any respect involving 
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any fine or forfeiture or penalty, and there is accordingly 
no occasion whatever to enjoin the defendants from doing 
any matter or thing in that respect, all such prosecutions 
which might he made under the National Labor Relations 
Act being a matter solely within the power and discretion 

of the Attornev General of the United States and his 

* 

85 assistants and the several United States attorneys, 

no one of whom is or has been made a party to this 

action. 

12. Said Bill of Complaint fails to allege that said defen¬ 
dants, members of the National Labor Relations Board or 
any of their agents have claimed, exercised or threatened to 
exercise any power or authority to prosecute the plaintiff 
criminally under Section 12 of the said Act or that said de¬ 
fendants or any of their agents have recommended or re¬ 
quested or threatened to recommend or request that the ap¬ 
propriate criminal enforcement authorities of the United 
States institute a prosecution under Section 12 or that said 
enforcement authorities have threatened to institute any 
such prosecution; and said Bill of Complaint fails further 
to allege wherein opportunity to plaintiff to defend in any 
such prosecution, if any were brought or threatened, would 
not afford a plain, adequate and complete remedy for the 
review and redress of any matter of law and fact raised in 
said Complaint in connection with the alleged fear of prose¬ 
cution under said Section 12 of the Act. 

13. Said Bill of Complaint fails to show that said defen¬ 
dants threatened or have claimed to threaten or have imme¬ 
diately threatened to make and issue any final or other 
order of the National Labor Relations Board under Section 
10 of the said Act, requiring plaintiff to cease and desist 
from any unfair labor practice defined in Section 8 thereof, 
or to take any affirmative action, including reinstatement of 
employees with or without back pay, to effectuate the poli¬ 
cies of said Act; and it appears on the face of the Bill of 
Complaint that said defendants may not issue such orders 
to plaintiff to cease and desist and to take appropriate af¬ 
firmative action until after a full hearing, as heretofore 
outlined, and that said final orders are enforceable only 
when affirmed and enforced by court order in appropriate 
proceedings, in the Circuit Court of Appeals under Section 
10 of the Act, the affirmance or modification thereof being 
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within the power of the Circuit Court of Appeals, and the 
proceedings for the enforcement thereof being for the en¬ 
forcement of the order of the Circuit Court of Appeals and 
not of the order of the National Labor Relations 

86 Board and that in said proceeding before the Circuit 
Court of Appeals, plaintiff: has a right not only to a 

review of the order of the Board upon the entire record but 
to a ruling upon and the determination of thej constitu¬ 
tionality of the National Labor Relations Act, the applica¬ 
bility of the said Act to the plaintiff and the jurisdiction of 
the Board over the plaintiff. 

14. The National Labor Relations Act is valid and con¬ 
stitutional as an appropriate exercise of the right of Con¬ 
gress to regulate commerce among the several states, and 
as a necessary and proper law to carry such powejr into exe¬ 
cution, the provisions thereof fully satisfying the require¬ 
ments of due process under the Constitution of the United 
State, and establishing an administrative machinery of a 
familiar and judicially approved pattern consistent with 
all the provisions of the Constitution of the United States; 
and the purpose of the proceedings instituted against the 
plaintiff under said Act is the determination, in accordance 
with the provisions of said Act, of the question whether or 
not any unfair labor practices affecting commerce, as al¬ 
leged in the complaint issued under said Act against the 
plaintiff, have been engaged in by the plaintiff, the only pro¬ 
visions of law for the determination of said question being 
the provisions of the National Labor Relations A^t and the 
method thereby prescribed being exclusive. 

15. Said Bill of Complaint fails to present a c^se or con¬ 
troversy for the determination of this Honorable Court 
within the meaning of Article III, Sections 1 and 2 of the 
United States Constitution. 

16. Large public interests are concerned herein and the 
issuance of an injunction will seriously embarrass the ac¬ 
complishment of important governmental ends and will 
interference w r ith an agency of the government iti the per¬ 
formance of its duties. 

Defendants J. Warren Madden, John M. Carmodv and 
Edwin S. Smith individually and as members of the Na¬ 
tional Labor Relations Board according^ respect- 

87 fully move this Honorable Court that as td them the 
Amended Bill of Complaint be dismissed^, and the 
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order to show cause vacated and for such other and further 
relief as may he just and proper. 

CHARLES FAHY, 
Attorney appearing for defendants , 
J. Warren Madden , John M. Car- 
mo dy and Edwin S. Smith , indi¬ 
vidually and as members of the Na- 
1 tional Labor Relations Board. 

88 Affidavits of Eugene R. McCarthy , T. F. James , 
Eugene R. McCarthy , Samuel Snbow, F. H. Richards , 

Preston W. James and W. R. Jett in Support of Tem¬ 
porary Restraining Order and Application for Prelim¬ 
inary Injunction. 

Filed Feb. 20, 1936. 

89 Affidavit 

State of Missouri 

City of St. Louis , ss: 

Eugene R. McCarthy, of the County of St. Louis, Mis¬ 
souri, being duly sworn, on oath deposes and says: 

1. He is, and has been for a period of twenty (20) years, 
Vice-President of Brown Shoe Company, Inc., a New York 
corporation, with principal business offices in the City of 
St. Louis, Missouri. 

2. Ethan A. H. Shepley, one of the persons who has made 
an affidavit for use in connection with the above styled 
case, is attorney for said Brown Shoe Company, Inc., and 
as such represented said company at the hearing on the 
complaint issued by the National Labor Relations Board, 
charging certain unfair labor practices at the company’s 
plant located in Salem, Illinois. 

3. Tom Cummings, J. W. Hodges, "William V. 

90 Rowe, Harry F. Clark, Samuel Subow, F. W. Rick¬ 
ards, Preston W. James and W. R. Jett, who have 

also made affidavits for use in the above styled case, are 
all members of the sales force of said Brown Shoe Com¬ 
pany, Inc. 

4. T. F. James and Fred E. Moncur, w’ho have also 
made affidavits for use in the above styled case, are Gen- 
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eral Sales Manager and Assistant Sales Manager, respec¬ 
tively, of said Brown Shoe Company, Inc. 

(Signed) EUGENE R. McC^RTHY 

Subscribed and sworn to before me this 15th day of 
February, 1936. 

My commission expires July 25, 1937. 

(Seal) (Signed) MIRIAM H. DEIBEL 

Notary Public 

91 Affidavit 

City of St. Louis, ! 

State of Missouri , ss : 

T. F. James, of the City of St. Louis, State of Missouri, 
being duly sworn on oath, deposes and says: 

1. He is a Vice President of Brown Shoe Company, Inc., 
a New York Corporation, whose principal business office 
is in the City of St. Louis, State of Missouri, has been con¬ 
nected with said Company for a period of thirty five years, 
and during the past twenty years has been its General 
Sales Manager, and is thoroughly familiar with the de¬ 
velopment of the business and sales of said Company. 

2. A vast majority of all of the shoes manufactured by 
said Company are sold to retailers throughout the United 
States, and while the Company in some instances luses sell¬ 
ing branches under names such as “ Central Sjioe Com¬ 
pany’ 7 and 4 ‘Blue Ribbon Shoemakers,” in ever^ instance 
the customer knows and realizes that they are thej products 
of Brown Shoe Company, Inc. Approximately jfifty per¬ 
cent of all of the shoes manufactured and sold byjthe Com¬ 
pany are sold under a trade name bearing |the name 

92 of the Company, such as “Buster Brown, ”|“Brown- 
bilt” and “Brown”, and to this extent at least the 

consuming public is familiar with the fact that the shoes 
in question are made by said Company. In addition, these 
shoes are extensively advertised under their Respective 
trade names as products of said Company. During recent 
years the Company has followed a merchandising plan 
under which retailers are encouraged to feature the name 
“Brown” in connection with the stores operated by them. 

3. By reason of the foregoing facts any publicity that 
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would create ill-will toward Brown Shoe Company would 
necessarily affect the sale of its products both by the Com¬ 
pany to its retailers and by its retailers to the public. 

4. The publicity incident to the recent Salem, Illinois, 
hearing has already established this fact as evidenced by 
various arid sundry communications received by the Com¬ 
pany from its salesmen and customers throughout the vari¬ 
ous parts of the country. That said publicity was not con¬ 
fined to this immediate territory is clearly established by 
the fact that on November 29th, 1935, (during the Salem, 
Illinois, Hearing), the Company received a letter from 
Martin’s Toggery, Inc.., a customer in Florence, Alabama, 
making inquiry as to the Salem controversy, which letter 
contained the following excerpts: 

“I make note that labor and local papers in this city are 
playing up the trouble that you seem to be having with 
some labor organizations, or the labor department in Wash¬ 
ington” ***** 

“I understand that your place in St. Louis is in good 
standing with the union element, and, if this is true, kindly 
let us have a letter that we may use as a medium of coun¬ 
teracting this publicity.” 

“I make note that our Brown-Bilt Shoe sales have 
dropped off tremendously in the last ten days, which is 
regrettable, in view of the fact that we were making quite 
a headway in playing up your line of shoes.” 

“I trust you will communicate with us in this matter, and 
give us any information that we may use to save the sales 
on your line of merchandise.” 

The foregoing is one of many similar communica- 
93 tions recieved by the Company from its customers 
since the commencement of the Salem, Illinois, hear¬ 
ing. 

5. During the semi-annual salesmen’s convention of 
Brown Shoe Company, Inc. held here in St. Louis during 
the latter part of December, 1935, many questions were 
asked by said salesmen concerning the Salem controversy, 
and many of said salesmen said that said hearing had 
caused a feeling of uneasiness on the part of customers 
in their respective territories, and in many instances they 
were unable to secure the usual and customary orders from 
such customers because of such feeling of uneasiness. 



J. W. MADDEN, J. M. CARMODY AND E. S. SMITH. 71 

6. During the period of thirty five years that he has been 
connected with Brown Shoe Company, Inc. the jCompany 
has devoted much time and effort and gone to Very sub¬ 
stantial expense to create and build up good-will| through¬ 
out the various parts of the country. Said procesi has been 
a slow and gradual process, and he is satisfied f!rom com¬ 
munications received and observations made that said 
good-will has been substantially damaged by the publicity 
incident to the Salem, Illinois, hearing. 

T. F. JAMES 

Subscribed and sworn to before me this 12llh day of 


February, 1936. 

My commission expires: 

July 22, 1936. 

(Seal) 

94 Affidavit 

State of Missouri, 

City of St. Louis, ss: 


L. K. LINDSEY 
Notary public 


l 


Eugene R. McCarthy, of the County of St. Ljouis, Mis¬ 
souri, being duly sworn, on oath deposes and saVs: 

1. He is, and has been for a period of twenty (20) years, 
Vice-President of Brown Shoe Company, Inc., a New York 
corporation, with principal business offices in the City of 
St. Louis, Missouri. 

2. While said company is engaged in the manufacture 
and sale of shoes of various types and descriptions, sub¬ 
stantially all of the shoes manufactured by it at its plant 
located in Vincennes, Indiana, are of the cheaper variety, 
and are designed for and ultimately reach this laboring 
classes and other persons of very moderate means. 

3. Said shoes are marketed and sold under the 
95 trade name “ Brownbilt 9 \ and any publicity that 
would lead the laboring classes generally to believe 
that Brown Shoe Company, Inc., is unfair to tabor, will 
materially affect the sale of said shoes. 

4. During and since the recent hearing on tjhe alleged 
unfair labor practices of said company, at its Salem, Illi¬ 
nois, plant, said company has received many cjimmunica- 
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tions from its salesmen and customers throughout the coun¬ 
try, showing that a definite and substantial sales resistance 
has been created by reason of said hearing and the pub¬ 
licity given thereto. 

5. As a result of said Salem, Illinois, hearing, and the 
publicity incident thereto, said company has sustained a 
substantial loss of sales that would otherwise have been 
made, the precise amount and extent of which loss of sales 
cannot be aceuratelv ascertained or determined. 

m/ 

6. Substantially all of the shoes manufactured by said 
company are sold to retailers throughout the various parts 
of the United States, and the salesmen of said company 
are now, and will be for the next five of six weeks, engaged 
in soliciting orders throughout the country for the spring 
business. The sales effort of said company for the spring- 
business is now, and will be during said period, at its peak, 
and said company’s Vincennes, Indiana, plant is now, and 
will be during said period, operating at peak production. 

7. Ethan A. H. Sheplev, one of the persons who has 
made an affidavit for use in connection with the above 
styled case, is attorney for said Brown Shoe Company, Inc., 
and as such represented said company at the hearing on the 
complaint issued by the National Labor Relations Board 
charging certain unfair labor practices at the company’s 
plant located in Salem, Illinois. 

8. Tom Cummings, J. W. Hodges, William V. 
96 Rowe, Harry F. Clark, Samuel Subow, F. W. Rick¬ 
ards, Preston W. James and W. R. Jett, who have 
also made affidavits for use in the above styled case, are 
all members of the sales force of said Brown Shoe Com¬ 
pany, Inc. 

9. T. F. James and Fred E. Moncur, who have also made 
affidavits for use in the above styled case, are General 
Sales Manager and Assistant Sales Manager, respectively, 
of said Brown Shoe Company, Inc. 

EUGENE R. McCarthy 

Subscribed and sworn to before me this 15th day of 
February, 1936. 

My commission expires July 25, 1937. 

(Notarial seal) MIRIAM H. DEIBEL 

Notary Public. 
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97 423 Hotel Henry 

Pittsburgh, Pa. 

February 7, 1936 

Mr. T. F. James, Vice President, 

Brown Shoe Company, 

St. Louis, Mo. 

Dear Mr. James: 

In the last six or seven weeks I have encountered a con¬ 
dition which has discouraged me considerably, and I 
thought you should know about it. Several ^ustomers 
talked about the articles they had read in the papers which 
stated our company had been unfair to labor in Salem, Ill. 
They hesitated about placing their regular sprijig orders 
with me, said they would wait until I made my next call. 
This is very unusual, and it doesn’t seem right that we 
should get such unfair publicity. 

Yours very truly, 

(Signed) SAMUEL S[UBOW 
Pittsburgh Representative 

State of Pennsylvania, 

County of Allegheny , ss: 

On this 8th. day of February, 1936, personally (appeared 
before me one Samuel Subow, who being duly bworn by 
me, a Notary Public for above County and Statd, deposes 
and makes the above statement, which he declares to be 
the present existing conditions, giving you this information 
which he trusts on investigation will result in better con¬ 
ditions and a resume of continued good busines^. 

SAMUEL SUBOW 

Sworn to and subscribed before me this 8th day of 
February, 1936. j 

NELLIE P. H^LTS 
Notary Public 

Notarial NELLIE P. HILTS, Notary Public . 

My commission expires March 7, 1937. 


i 
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COPY 

98 BROWN SHOE COMPANY 

ST LOUIS 

BROWNS BUSTER BROWN 

Tread Straight Shoes Tread Straight Shoes 

for Men—for Women for Boys—for Girls 

F. H. Rickards 
1460 W. Macon St. 

Decatnr, Ill. 

Phone: 2.5577 

F. H. Rickards, being duly sworn deposes and says, that 
the propaganda carried on by various Newspapers play¬ 
ing up and enlarging on the charges made by the National 
Labor Board that the Brown Shoe Company was discrim¬ 
inating against labor unions, had and does work a great 
injury to business and is directly responsible in several in¬ 
stances for customers failing to place orders for the usual 
amount of merchandise. The efforts made by one group of 
agitators was largely responsible for the loss of a great 
portion of the business of a valuable account at Mattoon, 
Illinois. A Mechanic at Villa Grove, Illinois, refused to 
buy products of Brown Shoe Company, giving his reason 
that they were charged with being unfair to labor. Our 
Customers reaction to this was, he bought only womens 
shoes at that time. The unjustifyable blanket indictment 
of unfairness is doing far more harm than it could ever 
hope to do good. 

Dated at Decatur, Illinois, February 7, 1936. 

F. W. RICKARDS 

State of Illinois, 

County of Macon , ss: 


Subscribed and sworn to before me this 7th day of 
February 1936. 

G. C. SPIRES 

(Notarial seal) Notary Public. 

i 

My Commission Expires Jan. 18, 1938 


99 To Whom It May Concern: 

I the undersigned P. W. James, sales representative of 
Brown Shoe Co., do hereby state that for the past sixty 
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days or more, the booking of Spring as well as immediate 
delivery orders, has been greatly retarded by reajson of a 
strong feeling on the part of my customers against Brown 
Shoe Company due to differences reported with Organized 
labor. 

It seems that some papers have been circulated! through 
Kentucky in which it has been charged that Brojwn Shoe 
Company has discriminated against Labor Unions and 
acted in violation of the Wagner Labor Act. This influence 
has tended to prevent the booking of my customers usual 
orders at this time of year and has been detrimental to the 
standing generally of Brown Shoe Company as a Business 
institution. A number of my accounts have refused to 
place their orders for Spring needs as' they usually do 
while others have booked a small immediate o -der and 


postponed considering their Spring needs until |my next 
trip through that section. 

PRESTON W. JAMES 


February $th, 1936. 

Subscribed and sworn to before me this date. 

c. c. mIllee 


(Notarial seal) 


Notary Public , Jefferson County, Ky. 


ountv, 

V J 

My Commission expires Jan. 2, 1938 

BROWN SHOE COMPANY 
ST LOUIS 
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BROWN bilt 
Tread Straight Shoes 
for Men—for Women 

W. R. Jett 

Pickford Apt. No. 2 


BUSTEE BEOWN 
Tread Straight Shoes 
for Boys—[for Girls 


Harrisburg, Ill. 
Phone: 789 W 

Mv dear Mr. James, 


Feb. 8 — jl936 


My business is off forty-nine percent in dozens this year 
for the first four weeks—as compared with last year. 

Most of this loss is caused directly or indirectly by news 
items appearing in certain newspapers charging Brown 
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Shoe Company with discriminating against Union Labor 
and violating the Wagner Labor Act. 

Customers who have read so much of this in most cases 
are delaying most of their purchases from Brown Shoe 
Company until later on in the season—if at all. 

W. R. JETT 


Subscribed and sworn to before me this 8th day of Feb. 
1936. 


B. W. RUDE 

(Notarial seal) 

Filed Feb. 20, 1936 


.101 Acknowledgment of Service 

Receipt is hereby acknowledged this 19th day of Febru¬ 
ary, 1936, of the following affidavits: Eugene R. McCarthy, 
T. F. James, Eugene R. McCarthy, Samuel Subow, F. H. 
Rickards, Preston W. James and W. R. Jett. 

CHARLES FAHY 
Attorney for Defendants. 

102 Filed Feb. 20, 1936. 

District of Columbia, ss : 

Ethan A. H. Shepley, being first duly sworn according 
to law, upon oath deposes and says: 

That he is one of the counsel for the Brown Shoe Com¬ 
pany, Inc., and his offices are located at 319 North Fourth 
Street, in the City of St. Louis, State of Missouri; that on 
February 14, 1936, he received in the mails from the Na¬ 
tional Labor Relations Board in Washington, D. C., the 
attached copy of the intermediate report of Alphonse G. 
Eberle, Trial Examiner, before the National Labor Rela¬ 
tions Board, Fourteenth Region, in the matter of Brown 
Shoe Company, Inc., a New York corporation, and Boot 
and Shoe Workers’ Union, Local No. 655, Case No. XIV- 
C-2. 

ETHAN A. H. SHEPLEY. 


Subscribed and sworn to before me this 20th day 
February, 1936. 


KENNETH C. ROBERTSON, 
Notary Public , D. C. 


of 
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103 UNITED STATES OF AMERICA | 

Before the National Labor Relations Boa|d 
Fourteenth Region 

Case No. XIV-C-2. j 

In the Matter of 

Brown Shoe Company, Inc., a New York Corporation 

and 

Boot and Shoe Workers’ Union, Local No. 655. 

Intermediate Report 

Upon charge duly made, and acting pursuant to authority 
granted in Section 10 (b) of the National Labor Relations 
Act, approved July 5, 1935, Harold T. Garvey, agent of the 
National Labor Relations Board designated by National 
Labor Relations Board Rules and Regulations, Series 1, 
Article IV, Section 1, issued its complaint date<| October 

30, 1935 against Brown Shoe Company, Inc., a New York 
corporation, respondent herein. The complaint and notice 
of hearing were duly served upon respondent oiji October 

31, 1935, in accordance with said Rules and Regulations, 
Series 1, Article V, Section 1. 

The complaint alleged: 

(a) That the respondent, a New York corporation, with 
its principal place of business in the City of $t. Louis, 
State of Missouri, is engaged in the manufacture and sale 
of shoes throughout the United States and foreign coun¬ 
tries, and that it operates a shoe factory in thq town of 
Salem, County of Marion, State of Illinois ; 

(b) That in the operation of said shoe factory at 

104 Salem, Illinois, respondent causes the mateHals used 
by it in the manufacture of shoes at said factory to 

be purchased outside of the State of Illinois, and trans¬ 
ported in interstate commerce through various states of the 
United States into the State of Illinois to its factory in said 
town of Salem; and that the shoes manufactured ^it respon¬ 
dent’s factory in Salem, Illinois are transported! in inter¬ 
state commerce from said Salem factory in the Siate of Il¬ 
linois, to the State of Missouri where they are warehoused 
and then shipped and transported throughout tlie United 
States. 
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(c) That respondent in the latter part of September 1935, 
laid off, and since then has refused to reinstate, four of its 
employees in the Salem, Illinois factory, to-wit:—Reba 
Powell, Dorothy Harvey, Fonda Wheat and Muriel Van- 
atta, because said employees were members of and active in 
Local 655 of the Boot and Shoe Workers’ Union. At the 
hearing counsel for the National Labor Relations Board 
dismissed the complaint in so far as it involved Fonda 
W r heat. 

(d) That respondent induced a committee of citizens of 
Salem, Illinois, to coerce and intimidate respondent’s em¬ 
ployees at its Salem factory by warnings, threats and vio¬ 
lence, and thereby restrain and discourage said employees 
from joining or assisting Local 655 of the Boot and Shoe 
Workers’ Union. 

(e) Th&t respondent has discouraged membership in said 
Local 655, Boot and Shoe Workers’ Union by threatening 
to close the Salem factory unless the employees ceased 
their union activities, and by threatening discharge of or 
discrimination against employees active in said union. 

(f) That the aforesaid conduct of the respondent con¬ 
stitutes unfair labor practices within the meaning of Ar¬ 
ticle VIII, Subdivisions (1) and (3) of the National 

105 Labor Relations Act; and 

(g) That such unfair labor practices occur in inter¬ 
state commerce and have led to and tend to lead to labor 
disputes burdening and obstructing such interstate com¬ 
merce and the free flow thereof. 

Thereafter respondent filed at one and the same time 
(1) a motion to dismiss the complaint on the ground that 
the National Labor Relations Act is unconstitutional; (2) a 
motion to strike paragraphs 3, 11, 12 and 13 from the com¬ 
plaint; and (3) its answer to the complaint, in which an¬ 
swer it admits: 

That it is a New York corporation with principal place 
of business in St. Louis, Missouri; that it is engaged in 
manufacturing shoes and selling them throughout the 
United States and foreign countries; that it operates a 
factory at Salem, Illinois; that some of the materials used 
in the manufacture of shoes at the Salem factory are 
shipped to Salem, Illinois, from outside the State of Illi¬ 
nois, and that some of the shoes manufactured at the Salem 
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factory are shipped from Salem, Illinois, to St. L<jmis, Mis¬ 
souri, where they are warehoused; that it laid joff Reba 
Powell, Dorothy Harvey, Fonda Wheat and Muriel Van- 
atta at the times mentioned in the complaint. Allj other al¬ 
legations in the complaint are denied. 

Respondent’s Motion to Dismiss and Motion po Strike 
were overruled by the Trial Examiner, acting asj agent of 
the National Labor Relations Board. 

Pursuant to the notice of hearing, the undersigned, as 
agent of the National Labor Relations Board designated by 
said Rules and Regulations, Series 1, Article I'Vf, Section 
3, and Article II, Section 22, conducted 4 hearing 
106 beginning November 13, 1935, and ending! January 
2, 1936, at the City of St. Louis, Missouri.} The re¬ 
spondent, appearing by Ethan A. Sliepley, attoijney, par¬ 
ticipated in the hearing. Full opportunity to be heard, to 
cross-examine witnesses and to produce evidence bearing 
upon the issues was afforded to all parties. At thie close of 
the hearing, all parties waived their right to makj3 oral ar¬ 
gument, though given an opportunity to do so b^ the un¬ 
dersigned Trial Examiner. Written briefs wercp filed by 
counsel for respondent on January 9, 1936, and tyy counsel 
for the National Labor Relations Board and the 
Shoe Workers’ Union, Local 655, on January 13, 

Upon the record as thus made, the stenographic report 
of the hearing and all the evidence, including qral testi 
mony, documentary and other evidence offered an(J received 
at the hearing, the undersigned makes, in additi 
above, the following specific findings of fact: 

1. The respondent is a corporation organized 
2, 1913, under the laws of New York, but has its 
office and place of business in the City of St. Louis, Mis¬ 
souri. It is engaged in the manufacture and production of 
men’s, women’s and children’s shoes, and sells them 
throughout the United States and some foreign {countries. 

2. The respondent is, and ever since 1925 has been op¬ 
erating a shoe factory in the Town of Salem, County of 
Marion, State of Illinois, and in operating said factory it 
employs from 600 to 900 shoe workers. That among said 
shoe workers employed at said factory were Reba Powell, 
Dorothy Harvey and Muriel Vanatta, and that quring the 


Boot and 
1936. 


Ion to the 

January 

principal 
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period from September 24, 1935 to September 27, 

107 1935, said employees, Reba Powell, Dorothy Harvey 
and Muriel Vanatta were laid off by respondent and 

up to the time of the hearing had not been reinstated in 
their emplbyment by respondent. The evidence is insuf¬ 
ficient to sustain the charge that there has been a refusal 
by respondent to reinstate these employees. Nor does the 
evidence warrant a finding that these lay-offs were discrim¬ 
inatory because of union affiliations or activities. 

The evidence clearly shows that the shoe manufacturing 
business is a seasonable one; that generally in the spring 
and fall of the vear there is a considerable reduction in 
schedule, necessitating a substantial lay-off of employees. 
All witnesses agreed that the reduction in schedule and 
consequent lay-off of 194 employees at the Salem Factory 
in the latter part of September 1935, was nothing unusual. 
The only question is whether the particular lay-offs of Reba 
Powell, Dorothy Harvey and Muriel Vanatta were discrim¬ 
inatory because of their union affiliations and activities. 

In September 1933, Local 655, Boot and Shoe Workers ’ 
Union, was organized among the workers in the salem fac- 

torv. It started with about 66 members and reached its 
* 

peak during the last half of 1934 and early part of 1935, 
having a membership of from 750 to 850 out of a total of 
900 employees in said factory. Many of these members, 
however, were rather inactive, being what the union execu¬ 
tives termed 4 ‘card members”. During the summer of 1935 
the membership in local #655 fell off to about 600, and up 
to October 14, 1935 it still remained about 600 ac- 

108 cording to the testimony of Edwin Denny, president 
of the Local. On Saturday Evening October 12,1935, 

the Executive Board of Local #655 voted to call a strike 
of the employees at the factory to begin on Monday morn¬ 
ing October 14, 1935. The employees generally did not 
know of this proposed strike until their arrival at the fac¬ 
tory on October 14, 1935, and at least two-thirds of the 
union members refused to strike, but continued to work. 
Presumably the officers of Local #655 no longer consider 
these employees who refused to go out on strike as mem¬ 
bers of the union. 

Throughout the hearing great emphasis was placed upon 
the fact that respondent hired one A. A. Ahner as its “in¬ 
dustrial relations counselor ’ ’. Ahner was head of a detec- 
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tive agency which was operated by him largely a strike¬ 
breaking organization of the worst type. Whilk respon¬ 
dent denies that it knew of Ahner’s reputation as a strike 
breaker, and denies that it employed him for any such 
jmrpose, the undersigned agent of the National Labor Re¬ 
lations Board acting as Trial Examiner, finds th^t respon¬ 
dent knew of Ahner’s reputation at the time it ijiired him 
in June or July, 1934, and that its purpose in hiring him 
was to handle labor disputes and problems that were then 
arising between respondent and its employees during the 
operation of Section 7A of the N.R.A. 

But Ahner appeared at the Salem factory only once. That 
was early in the summer of 1934 when he addressed the 
employees in the factory and told them that under Section 
7A of the N.R.A. they were free to join a union or not 
join; that the Brown Shoe Co. in settling a strike in May, 
1934, at seven of its plants, including the Saleih factory, 
did not recognize the union, and that their jobs would not 
depend on membership in the Unions. At that time 
109 none of the employees at the Salem factory nor the 
members of Local #655 knew of Ahner’s reputation 
as a strike breaker, and the undisputed fact rerrtains that 
his speech did not intimidate or restrain the employees 
from joining Local #655 because in fact thereafter the 
membership increased rapidly until during the winter of 
1934-35 it included approximately 90% of the wforkers in 
the Salem factory. Within a short time after Ahner ad¬ 
dressed the employees in the Salem factory, Morijis Norris, 
business agent of the Boot and Shoe Workers’j Union at 
Salem, Illinois, learned of Ahner’s reputation an<^ told Mr. 
Ekins, general superintendent of respondent, that he ob¬ 
jected to taking up labor disputes with Ahner. Mr. Ekins 
agreed that labor disputes arising at the Saleiln factory 
would be handled by himself and Mr. Finks, the superin¬ 
tendent of the Salem factory. In fact, all labor grievances 
and disputes arising in the Salem factory were handled by 
Mr. Ekins and Mr. Finks. The witnesses produced by the 
Labor Board to substantiate the charges made id the Com¬ 
plaint, almost without exception stated that they had ; never 
been intimidated, coerced or restrained in any manner by 
Mr. Finks, Mr. Ekins, or any other officials of respondent. 
They stated that they did not think their jobs weiie insecure 
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because of their union membership. Practically all of their 
grievances were settled satisfactorily through the plant 
superintendent, Mr. Finks, who, the evidence clearly shows, 
was very fair in his dealings with the employees and the 
officials of Local #655. Mr. Ekins likewise was considered 
very fair by the Union officials. No complaint is made that 
these men ever refused to meet with the union representa¬ 
tives to discuss labor matter. At one time two union 

110 workers fought in the factory and were discharged 
by Mr. Finks. This was in accordance with a rule 

prevailing in the factory and which was well known. When 
the representatives of Local #655 interceded particularly 
on behalf of one of the discharged men, Mr. Ekins went 
over Mr. Fink’s head and ordered both men reinstated be¬ 
cause they were union workers and he did not want anyone 
to think lie was making an example of union men. If any¬ 
thing this conduct on the part of Mr. Ekins was an en¬ 
couragement to union membership, as it showed that an 
important rule of the company might be set aside upon the 
plea of union officials. The union officials and the men in¬ 
volved did not contend that these discharges were im¬ 
proper. On another occasion when the union representa¬ 
tives protested because of the domineering attitude of one 
of the fbremen, Mr. Ekins and Mr. Finks promptly re¬ 
moved the foreman from the Salem plant and had him 
transferred elsewhere. 

During the summer of 1934 Mr. Finks and Mr. Ekins 
agreed with the officials of Local #655 to put the “senior¬ 
ity” rule into effect. Under this rule whenever any lay¬ 
offs were made on account of reduction in schedule such 
lay-offs were to be made on a strict seniority basis. The 
worker with the longest service record would be the last 
one to be laid off, and the first one to be taken back when 
production picked up. This agreement, however, did not 
specify any particular period of time during which it was 
to remain in effect. The agreement operated in favor of 
non-union as well as union workers, and gave no preference 
because of union membership. For a little more than a 
year the seniority rule was observed by Mr. Finks in all 
lay-offs, and no complaint is made that the rule was 

111 violated. However, when the time came for making 
a substantial reduction in schedule in the latter part 
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of September 1935, with consequent lay-offs, |lr. Finks 
advised the union officials that the strict seniority rule 
would no longer be observed, but that the lay-off^ would be 
on an efficiency basis, though where workers on a particular 
operation were of about the same efficiency senio rity would 
be followed. Actually in the majority of cases Ijhe senior¬ 
ity rule was followed in making the September [ 1935, lay¬ 
offs. Of 194 workers laid off charges were filed with the 
Labor Board in regard to only five workers. One of these, 
Elmer Onheiser, testified that Mr. Norris, business agent 
of the union, filed the charges after Onheiser had told him 
he had no complaint to make. Whether the coipplaint on 
behalf of Fonda Wheat is of the same type cannot be stated 
—as she failed to appear at the hearing, and cbunsel for 
the Board dismissed as to her with the .statement that “she 
has shown no co-operation in this case.” 

The formal charge upon which complaint in tjiis case is 
based was filed with the Regional Director of the National 
Labor Relations Board at St. Louis, Missouri, cin October 
7, 1935. Shortly thereafter the Regional Director took the 
matter up with respondent, and respondent’s counsel there¬ 
upon had the Superintendent of the Salem plant|prepare a 
list of all employees who were laid off at Salem during the 
September, 1935 reduction in schedule, and also had the 
foremen at the plant indicate after each name wnether the 
employee was union or non-union. Admittedly the foremen 
had no accurate knowledge as to whether manv oiS the work- 
ers were union or not. In this regard their notations, were 
largelv guesswork. However, the results |of this in- 

O •/ O 7 

112 vestigation showed 194 workers laid off, of whom 73 
were thought to be union, 81 non-union ^.nd 40 un¬ 
known whether union or not. These results wei^e given to 
the Regional Director in a letter addressed to him bv re- 
spondent’s counsel on October 18, 1935. While a; the hear¬ 
ing considerable stress w*as laid on the fact that the fore¬ 
men in making their tabulation were simply guessing, still 
not one effort was made to disprove the substantial correct¬ 
ness of their tabulation, although the union records were 
available to the Board, and the officers of Local ib655 could 
readily have shown the true facts if the tabulation was in¬ 
correct. 

A. Now as to the lay-off of Reba Powell. According to 
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her own testimony she had worked in the Salem plant for 
about 554 years as a 44 kid puller” in the wood heel depart¬ 
ment. There w’ere 13 operators in her department, 4 of 
whom were laid off September 24, 1935. Of the four laid 
off two were union members and two non-union. Her com¬ 
plaint is that some with less seniority than she had were 
retained, and also that some less efficient than she were 
retained. Of the nine operators retained, Lorraine Curry, 
Lillian Fillbrook and Margaret Wilson were members of 
Local #655, Lillian Fillbrook being a very active union 
worker. Two others, Wilma Cressy and Evelyn Thomp¬ 
son, had been members of the union at one time but Mrs. 
Powell did not know if they still belonged. The other four 
operators who were retained were non-union, three of them, 
however, Anita Stephenson, Hazel Kell and Dahlia Dus- 
chene, being in that department from eight to nine years. 
Likewise Wilma Cressy and Evelyn Thompson, whose 
union membership was in doubt, admittedly had seniority 
over Reba Powell. What seniority Mrs. Powell had 
113 over Lorraine Curry does not appear in the testi¬ 
mony. Margaret Wilson apparently is claimed to 
have less Seniority solely because she had at one time been 
discharged, and then subsequently was reinstated at the re¬ 
quest of the union. Reba PowelPs seniority over Pearl 
Spencer is based upon the assertion that Miss Spencer had 
been transferred to the wood heel department about one 
week after Reba Powell went to work, though previously 
Miss Spencer had been working in another department. As 
to efficiency Reba Powell claimed she was a better operator 
than Pearl Spencer, Evelyn Thompson and Dahlia Dus- 
chene. Ira Prahl, the union executive in the wood heel de¬ 
partment, testified that he had no occasion to examine Mrs. 
PowelPs work but thought she 'was a good operator. The 
testimony of her forelady, Mrs. Woodfall, was that Reba 
Powell was a very poor operator; that Evelyn Thompson, 
who also did celluloid pulling, was the least efficient kid 
puller but was very good at celluloid pulling, and for that 
reason was retained over Reba Powell who could only do 
kid pulliiig. Under these facts it would be unfair to hold 
that the lay-off of Reba Powell was discriminatory; and 
the complaint as to her should be dismissed. 
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Regarding the lay-off of Dorothy Harvey , the testimony 
shows the following: Miss Harvey went to work at the 
Salem plant some time in 1931, when she was bifit sixteen 
years old. She continued to work at the plant hntil July, 
1933 when she voluntarily quit because of sm^ll wages. 
This was when respondent was spreading the work and 
cutting hours in order to keep a greater number employed. 
About three months later Miss Harvey went bacf to work 
at the suggestion of her foreladv who told her tljie NR.A. 

code prices would soon go into effect and dnable her 
114 to earn more. Miss Harvey worked in tlje Fitting 
department on a job known as French Cementing. 
She worked on this job until the summer of 1934,[when she 
was laid off because of slack work. At the tirrke of this 
lay-off her foreman told her that he did not think they 
would ever again need as many operators on French ce¬ 
menting as they had been using. Miss Harvey stated that 
she had no basis for complaint about this lay-off. There¬ 
after a new job was started in the fitting department called 
cementing heel stays, which was a hand or table job. The 
French cementing was a machine job. When Mrs. Broda, 
the union executive in the fitting room, approached the fore¬ 
man regarding Miss Harvey’s financial plight, he sent for 
Miss Harvey and put her to work on the new job of cement¬ 
ing heel stays, with the understanding that she would help 
out on French cementing from time to time, if needed. Un¬ 
fortunately Miss Harvey is a very delicate youn^ girl and 
was compelled to take off from about July 15, 1935 to Au¬ 
gust 15, 1935, because of illness; and her physiciaja advised 
her not to go back to a machine job. There is a dispute as 
to whether the physician’s advice was made known to the 
foreman. Miss Harvey returned to the job of qeinenting 
heel stays, but about a week later was requested to help 
out on French cementing, the machine job. She did this 
for two weeks and then went back to cementing heel stays. 
Two weeks later, September 25th, 1935, she was laid off 
during the regular seasonal lay-off period, and had not been 
returned to work at the time she testified in this hearing. 

Miss Harvey now claims that her regular job whs French 
cementing and that her seniority should be determined from 
that standpoint, even though there was no opening for her 
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on French cementing. She admits that if job senior- 

115 itv, hs distinguished from department seniority, con¬ 
trolled, her lay-off was proper. Respondent’s evi¬ 
dence, which was partly borne out on cross-examination of 
Mrs. Broda, was to the effect that department seniority 
could not be applied in the fitting department, because in 
this department there were some sixteen different opera¬ 
tions or jobs, many of which required special skill, and that 
the operators on one job frequently were not qualified to 
work on another job in the same department. Of the seven 
girls on the cementing heel stays job, three were laid off on 
September 25, 1935, including Miss Harvey. Only two of 
the girls on this job were active union members, Miss Har¬ 
vey and Mrs, Efiie Johnson. Mrs. Johnson was not laid off. 
Miss Harvey claims she had seniority over two girls who 
were retained on the job, Marceline Sloan and Ruth Per¬ 
kins. Admittedly these two girls had greater job seniority 
but less department seniority than Miss Harvey. Counsel 
for the Board stressed the fact that the foreman tempo¬ 
rarily had Miss Harvey help out on the machine job of 
French cementing after her physician had advised against 
her going back to a machine job. At the same time he in¬ 
sists that French cementing is her regular job and her 
seniority should be governed by it. Apparently the ma¬ 
chine job was a rather easy operation and Miss Harvey 
did not object to helping out there when requested to do so 
by the foreman. 

This evidence is unsufficient to justify a finding that Miss 
Harvey’s lay-off in September 25, 1935 was discriminatory, 
and the complaint as to her should be dismissed. 

In regard to Muriel Vanalta, the testimony shows that 
she worked on what was designated as the 4 ‘flat- 

116 folding” job in the fitting department ever since she 
started to work at the Salem plant in June, 1931. 

About sixteen girls were employed on this job and six of 
them including Muriel Vanatta were laid off on or about 
September 27, 1935. Of the six laid off five were union 
members and one was non-union. Of the ten retained six 
were union and four were non-union. Miss Vanatta testi¬ 
fied that she and the other union workers who were laid off 
were all active members of the union, whereas the union 
workers retained on the job were inactive members. How¬ 
ever, when Mr. Finks requested Mrs. Broda, the union exe- 
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cutive in the fitting* room, to send down three flit folders 
to confer with him over piece prices which were jieing dis¬ 
puted by the girls, Mrs. Broda selected for this conference 
Muriel Vanatta, Martha Ferguson and Altris (Ferguson, 
indicating that the union executive considered tljie Fergu¬ 
son girls as representative union members. The!Ferguson 
girls are two of those retained on the job. Respondent ad¬ 
mits that in laying off the flat folding girls seniority was 
completely ignored. 

It appears that shortly before August 15, 1935], the girls 
on the flat folding job complained that they were! unable to 
make the minimum N.R.A. code wage of 30c perj hour, be¬ 
cause of low piece prices. They complained very strongly 
to Mr. Finks and he promised to look into it and fake it up 
with the piece price man in St. Louis. A few ({lays later 
the girls issued an ultimatum that unless an adjustment was 
made immediately on the piece prices they would refuse to 
work. Mr. Finks then guaranteed them a minimum of 
37*4c per hour pending an investigation of the piece prices. 
This satisfied the girls at the time and they went back to 
work. Mr. Finks then had a check mad^ on piece 
117 prices and found they were in line with prices at 
other factories. He suspected some of the girls had 
purposely slowed up in their work. When time for the reg¬ 
ular fall lay-off arrived, he told the foreman of the fitting 
room to go over the production records of all of the flat 
folders for the previous three weeks, and in making his lay¬ 
offs to take those with the poorest records. Ill checking 
over those records it was found that Muriel Vanaita, an ad¬ 
mittedly efficient operator, had one of the poorest produc¬ 
tion records. WTiile counsel for the Board seriously ques¬ 
tioned the sincerity of Mr. Finks and the foreman in mak¬ 
ing these lay-offs on this basis, the fact remains that no 
effort was made to show that Miss Vanatta and the others 
in her group who were laid off did not have the lowest pro¬ 
duction records during the period in question. Miss Van¬ 
atta was present throughout the hearing but ws\s not put 
back on the stand to rebut this testimony. If she was as 
efficient an operator as she claimed and as Mr. jFinks ad¬ 
mitted, then her low production record for the three weeks 
period needed explanation on her part. Since the lay-off 
the girls remaining on this job have been put back on the 
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old piece prices, and according to the record they are 
averaging thirty-nine (39c) cents per hour. Under these 
circumstances I find that the lay-off of Muriel Vanatta on 
September 27, 1935 was not discriminatory because of her 
union activities, and the complaint as to her should be dis¬ 
missed. 

There is no evidence that respondent has refused to re¬ 
instate Reba Powell, Dorothy Harvey or Muriel Vanatta. 
Their places have not been filled by other workers. While 
production has picked up to some extent, so that many who 
were laid off in September, 1935 have since been re- 
118 turned to work, it has not yet reached a point where 
all workers can be taken care of. 

B. We next come to the charge in the complaint that re¬ 
spondent induced a committee of citizens of the town of 
Salem, Illinois, to coerce and intimidate respondent’s em¬ 
ployees by warnings, threats and violence, and through such 
means restrained and discouraged said employees from 
joining or assisting Local #655. 

There is positive testimony to the effect that since Au¬ 
gust 15, 1935, several citizens urged officials and members 
of Local 655 to cease their union activities and give up their 
charter if they wanted the factory to continue operating at 
Salem; that they told these officers and members of Local 
655 that Morris Norris, business agent, was a detriment to 
the union; that the union should get rid of Norris; that 
the Brown Shoe Company would close its plant and per¬ 
haps remove it from Salem if the workers did not cease 
their labor disputes; and that if Local 655 became inactive 
the factory would operate at full capacity. There is fur¬ 
ther testimony that on the morning of October 14, 1935, a 
considerable number of the union workers went out on 
strike and were engaged in peaceful picketing of respon¬ 
dent’s factory; and that this peaceful picket line was 
forcibly "broken up by the police authorities of the town of 
Salem by order of the mayor of Salem—all in total disre¬ 
gard of their constitutional rights. And finally there is also 
evidence that a few of the business men of Salem were in¬ 
terested in the preparation and distribution of a document 
certifying to the criminal record of Morris Norris, the 
union business agent. 
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119 All of this testimony was admitted by |;he Trial 
Examiner under a ruling, made early in £he hear¬ 


ing, that it would all be disregarded and strickeh out un- 
less it was subsequently shown that the Brown Spoe Com¬ 


pany had in some way instigated or authorized jthis con¬ 
duct on the part of some of the citizens of Salem. 

Following is the evidence relied upon by the Board to 
connect the Brown Shoe Company with these adts of the 
citizens. 

In 1925 a group of citizens urged the Brown Shoe Com¬ 
pany to locate a factory in Salem, and offered certain in¬ 
ducements to get the company to do so. The Shoe Company 
accepted the proposition of these citizens, and entered into 
a contract (Board’s Exhibit No. 16) with them, under the 
terms of which the citizens conveyed to the company a suit¬ 
able factory site, with sewer, water, switching £nd light 


connections furnished, and also turned over to Ithe com¬ 
pany a fund of $100,000.00 to be applied towards [the erec¬ 
tion and equipment of a shoe factory in Salemj Illinois. 


Subsequently $25,000.00 more was paid to the company 
by the citizens for an addition to the factory. All classes 
of citizens subscribed to these funds. 

The town of Salem was to waive all municipal taxes, 
license and water fees. The Shoe Company in turn agreed 
to erect and equip the factory according to certain speci¬ 
fications; keep it insured; pay out in wages over!a period 
of ten years not less than $1,250,000.00, and t<^ operate 
the factory continuously during said ten-year period. If 
the Shoe Company abandoned the plant without having 
lived up to its agreement, the property was to b^ deeded 
back to a committee of citizens. The factory was 
120 erected and has been in operation since 1[925. By 
1933 the company had paid out in wages njore than 
the required $1,250,000.00 and it now holds an indefeasible 
title to the property. Actually the Shoe Compan^ has in¬ 
vested about $450,000.00, including the donation of $125,- 


000.00, in the Salem factory. 

The Brown Shoe Company has erected shoe factories 
in several other small communities under similar agree¬ 
ments with groups of citizens. But this is quite a!common 
practice in this section of the country, and is not limited 
to the shoe industry. Other manufacturing industries have 
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done the same thing. The smaller communities are con¬ 
tinually making attractive offers to induce manufacturers 
to locate there. The evidence in this case showed that such 
requests come in to the respondent every month. Should 
we now blame the Brown Shoe Company for having en¬ 
tered into such a contract ten years ago? Whether such a 
situation may ultimately prove to be an economic force 
that may be used against labor is another question. But 
the government is scarcely in a position to make it the 
basis of a complaint at a time when some of its own agen¬ 
cies are striving to induce the smaller manufacturers to 
locate in small towns that are suffering because of idle and 
abandoned plants. 

Salem is a town of about 4,400 inhabitants, and its only 
manufacturing plant is the Brown Shoe Factory, which 
employs as many as 900 people. The importance of that 
factory to the community is quite evident. For the fiscal 
year ending October 31, 1935, it had a pay roll of $500,- 
000.00. The preceding year its pay roll amounted to $400,- 
000.00. The continued operation of that plant naturally 
meant much to every citizen, particularly at this 
121 time when the problems of unemployment and relief 
are so acute. Quite naturally the merchants and 
others in Salem became alarmed over the possibility of the 
shoe factory closing down or slowing up its production 
because of labor disputes, or business conditions. And if 
some of them took an interest in the situation, the respon¬ 
dent cannot be held responsible, unless it in some way 
authorized their conduct. Subdivision (2) of Section 2 of 
the Act states that “The term ‘employer’ includes any per¬ 
son acting in the interest of an employer, directly or indi¬ 
rectly.” This definition is extremely broad, but in the 
opinion of the Examiner is not intended to include acts 
done by outsiders who do certain things to serve their own 
or, what they may deem, the community’s interest, even 
though their conduct may appear to be favoring the cause 
of the employer. Otherwise we may have the ridiculous 
situation of a manufacturer in a large city being held re¬ 
sponsible for the acts and statements of any one of a 
million citizens in the community over whom he has ab¬ 
solutely no control. 
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Prior to August, 1935, the conduct of the citizens of 
Salem apparently was not in the least objectionable to 
the union, except that during a peaceful strike in May, 1934 
some of the merchants refused to place union sympathy 
cards in their shop windows, and as a result their places 
of business were picketed. 

Earlier that summer the Brown Shoe Compahy plants 
at Charleston and Sullivan, Illinois, had been closed down 
due to strikes and labor disputes, and rumors soon were 
afloat that the Salem workers might go out on a sympathy 
strike. Who started the rumor does not appearj but that 
there was some foundation for it is quitb evident 
122 from the fact that on August 15, 1935, Local 655 took 
a vote on the question of striking in sympathy with 
the Sullivan local. Mr. McCarthy, vice-president of the 
Brown Shoe Company, was in Salem early in August, 1935, 
and Mayor McMackin and some of the business njien spoke 
to him concerning the outlook at the Salem faciory. Ac¬ 
cording to Mayor McMackin’s testimony, Mr. McCarthy 
told them that the company 4 ‘ wanted to work the factory 
at Salem, that they were making the Air Step shoe there 
which was a very popular shoe, and they wanted to know 
that they could have peaceful operation of the factory, 
otherwise it might be necessaiy to do something else about 
the Air Step shoe, that they couldn’t afford to u[iake con¬ 
tracts and sales and then have something happen there 
which would interfere with the output of the shoe and their 
sales.” 

A few days later the Mayor and a group of Sa[lem busi¬ 
ness men, including Frank Bethel, held a meeting at the 
Country Club for the purpose of discussing the I situation 
at the shoe factory and what might be done by them to 
avoid the rumored strike. Counsel for the Board! attempt¬ 
ed to show that this was a decidedly anti-union meeting, 
but was not successful. Business agent Norris! testified 
Frank Bethel was keeping him posted on happenings at 
business men’s meetings, and no evidence of ajnti-union 
statements was produced. At this meeting a committee was 
appointed to call on the officers of Local 655 wiijh a view 
to getting at the facts and finding out if the uniofi workers 
really were intending to go out on strike. Mayor ^(TcMackin 
and John Davidson were on this committee. This com- 
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mittee talked to Ed Denny, president of Local 655, and 
other officers of the Local, but the evidence does not show 
what was said at that conference, except that the 

123 committee under date of August 8,1935, sent a letter 
(Respondent’s Exhibit it 15 to Vice-president Mc¬ 
Carthy of the Brown Shoe Company, advising that they 
had met with the officials of Local 655, and that “We find 
these gentlemen are very proud of the type and quality of 
merchandise they are making and seem to be anxious to 
continue to manufacture this same product. They ex¬ 
pressed interest in the City of Salem and realized that a 
shut-down would greatly injure the entire community as 
well as themselves. They also expressed their friendliness 
to the officials of the Brown Shoe Company and stated that 
if your company dealt fairly and impartially during the 
meeting on August 12th there would be no trouble at the 
Salem plant. We hope that during this meeting you will 
give consideration to any worhty cause which they may 
present to you and we trust that a satisfactory agreement 
can be made, both to the local workers and the company, 
whereby the Salem Plant may continue to operate. ’ ’ 

The minutes of a regular meeting of Local 655 held Aug¬ 
ust 15, 1935 contain the following (see Respondent’s Ex¬ 
hibit #8F): 

“A letter was read by Ed. Denny from a committee of 
merchants in Salem to Mr. J. C. McCarthy, Vice-President 
of Brown Shoe Co., stating that the Union officials had met 
with them and discussed the situation relative to the Salem 
Plant. They ask Brown Shoe Company to deal fair with 
the Committee meeting them on August 12th; that no 
trouble would arise if they would do so. A motion was 
made and seconded that the action taken by this committee 
be O.K.’d. Motion carried.” Up to this time the group of 
merchants apparently had not been organized for the pur¬ 
pose of fighting the union. On the contrary, their attitude 
was rather friendly and helpful. Mr. Norris, however, 
later upbraided Denny for meeting with the business men’s 
committee. 

124 When the reduction in operation and laying-off of 
\yorkers at the factory began in the latter part of Sep¬ 
tember, 1935, Mayor McMackin and John Davidson called 
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on President Bush, Mr. McCarthy and Mr. Eki^s at the 
Brown Shoe Co. office in St. Louis to talk over th4 produc¬ 
tion prospects at the Salem plant. Mr. Bush assured them 
that the company liked the class of work turned out at the 
Salem factory, that they were anxious to keep the factory 
operating, and that if they had peaceful conditions they 
would like to work the factory at full capacity. I This al¬ 
leged statement by Mr. Bush in the examiner ’s| opinion, 
cannot reasonably be construed as suggesting to the com¬ 
mittee of citizens that they take steps to interfere with 
the activities of Local #655 or do anything to ifitimidate 
the members thereof. 

On the morning of October 14, 1935, some 17p to 200 
members of Local #655 went out on strike. ijfo notice 
of such proposed action was given to the company or even 
to the rank and file of Local #655. A picket line was 
formed before 7:00 A.M., and the factory superintendent 
promptly notified the St. Louis office of the Brown Shoe 
Co. At about 9:30 that morning Mr. Bush telephoned 
Mayor McMackin from St. Louis and said, “If we are 
going to operate that factory we must have it where we 
can operate it peacefully; we will not operate it where there 
is danger of people being hurt or people being filled; it 
is not our policy to operate it then.” Shortly thereafter 
a mass meeting of citizens was held at the Cityj Hall in 
Salem and Mayor McMackin told the meeting of Mr. 
Bush’s phone call. Shortly thereafter the Mayor gave 
orders to the police commissioner to have the picket line 
at the factory broken up by 11:30 that morning. Even 
though the constitutional rights of those on the picket 
line may have been violated, I find that such action was the 
result of steps taken by the Mayor and police officers in 
their official capacity, and not as agents in any sen^e of the 
Brown Shoe Company. 

125 In the latter part of October 1935, some two weeks 
after the strike of October 14th, Mayor McMackin, 
John Davidson and B. E. Martin of Salem, Illinois, went 
to St. Louis to see Mr. Bush. The meeting was arranged 
at the request of Mayor McMackin. Mr. Bush wa^ leaving 
for another meeting and referred the committed to Mr. 
McCarthy, the company’s vice-president. The purpose of 
the meeting was to find out what the prospects #ere re- 


94 BROWN SHOE COMPANY, INC., VS. 

garding increased production at the Salem Plant, and Mr. 
McCarthy told the committee that he thought the output 
at the plant would soon get up to normal. Counsel for 
the Board thinks it is significant that this meeting was held 
after respondent had notice of a charge filed against it by 
Local if655. I fail to see where that should be considered 
seriously. In the first place, the Mayor of Salem requested 
the meeting; in the second place the Mayor and other citi¬ 
zens had a right to, and quite naturally would be interested 
in the amount of work to be given at the Salem factory; 
and in the third place the statement by Mr. McCarthy was 
in line with what the testimony showed should be the pros¬ 
pects for the late fall and winter of each year. This was 
the time of the year when the plant normally would be in 
its greatest production period. 

Continual reference was made to the fact that Mayor 
McMaekin had been an officer in the National Guard. One 
witness was put on the stand solely for the purpose of 
testifying to that fact, though it could readily have been 
shown by asking the Mayor himself when he was on the 
witness stand. No prejudicial inferences should • be 
drawn from such fact alone. The National Guard is a re¬ 
spected branch of military service; is supported by public 
funds, and at times serves a most useful purpose. While 
this testimony in my opinion is wholly immaterial, 
126 it is an example of some of the suspicious infer¬ 
ences attempted to be drawn from some of the facts 
in the case. 

After a careful review of the transcript, I find no evidence 
showing any connection between the Brown Shoe Company 
and the conduct of the various members of the alleged Citi¬ 
zens ’ Committee; and under my ruling made at the hearing, 
all evidence of intimidating statements made to officers or 
members of Local # 665 by members of such alleged Citi¬ 
zens’ Committee should be stricken from the record and 
disregarded. The complaint, in so far as it involves this 
Citizens’ Committee, should be dismissed. 

C. Acts of intimidation by officials or agents of the re¬ 
spondent. 

Chief complaint is made regarding one statement alleged 
to have been made by A. A. Aimer. During the summer of 
1935 and prior thereto, the Boot and Shoe Workers’ Locals 
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existing at respondent’s plants at Vincennes, Indiana, 
Moberly, Missouri, and at five Illinois towns, including 
Salem, organized a Joint Council for the purpose^ of deal¬ 
ing with respondent. This Joint Council had recojnmended 
to the Locals that a committee of delegates from each local 
be appointed to take up with respondent the question of a 
general contract to apply to working conditions at each 
plant represented in the Joint Council. The Salem Local 
#655 voted in favor of four propositions to be Submitted 
and appointed “Dutch” Hilgeford as its representative. 
Business agent Morris Norris apparently also represented 
Local 655. A meeting with the representatives of the 
various locals and the representatives of respondent was 
arranged for July 22, 1935 at the Missouri Athletic Ass’n. 
in St. Louis. Mr. Kauts, Mr. Ekins and Mr. Ahner repre¬ 
sented the respondent. The Union was represented 
127 by a Mr. McMorrow from National Union head¬ 
quarters, Clarence Gullion, business agent from 
Moberly, Mo., Mr. McGouigal, organizer from Moberly, 
Earl Davidson, business agent from Mattoon, Illinois, 
Harvey Hendrickson, representative from Vincennes, 
Indiana, Morris Norris, business agent, and “Dutch” 
Hilgeford, representative from Salem, Illinois, Tyrrel 
Lawyer, representative from Sullivan, Illinois, aijid several 
others representing other locals. At this meeting Mr. 
Ahner explained that Mr. Bush was out of town, [that noth¬ 
ing could be agreed to without Mr. Bush giviiig his ap¬ 
proval, and that upon his return Mr. Bush woujd be glad 
to arrange a meeting with the Union representatives at 
which he would be present. Mr. McMorrow stated that un¬ 
der those circumstances there was no need of dischssing the 
terms of any proposed agreement until Mr. Bush could 
be present. The meeting lasted but a short time and some 
very informal discussion followed between Mr. Ahner and 
some of the Union representatives. Norris, Guqion, Hen¬ 
drickson, Davidson and McGouigal each testified that they 
overheard Ahner tell McMorrow: “You know I have been 
hired by the Brown Shoe Company to break up your 
union.” Abner, Kaut, Ekins and Tyrrel Lawyer denied 
any such statement was made. I place little credence in 
Ahner’s or Lawyer’s testimony. Lawyer was president of 
the Sullivan Illinois Local, and after his Local had sur- 
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rendered and burned its charter, he was given a position 
as shoe salesman by respondent. This fact casts consider¬ 
able suspicion on his testimony. However, I likewise was 
not impressed by some of the Board’s witnesses, particu¬ 
larly Gullion of Moberly, Missouri, whose record as a 
bootlegger and gambling-house operator and whose de¬ 
meanor on the stand made his testimony very doubtful 
in the examiner’s opinion. Nor was I impressed with 
Norris as a witness. 

Under these circumstances we must consider other 
factors to determine the probability of whether such 
12S statement was actually made. From the standpoint 
of interest there is little to choose between respon¬ 
dent’s officers and employees on the one side and the union 
business agents and organizers on the other. Furthermore, 
Mr. McMorrow, to whom the statement is alleged to have 
been made, was not called as a witness; neither was 
“Dutch” Hilgeford, the direct representative of Local 
#655. Practically this same group met at the Missouri Ath¬ 
letic Ass’n again on August 12, 1935, at which meeting Mr. 
Bush was present. Not a word was said to Mr. Bush about 
Ahner’s statement. On July 27, 1935 the Joint Shoe Coun- 
cil had a special meeting, and Clarence Gullion, president 
of the Joint Shoe Council, according to the official minutes 
of said meeting (Respondent’s Exhibit No. 7-D), “gave 
a report on the meeting at St. Louis, Monday, July 22, with 
the officials of the Company. Mr. Ahner stated that Mr. 
Bush was on his vacation. Our letter had been turned over 
to Vice-President McCarthy. No one was present with 
the authority to speak for the Company. Only Mr. Bush 
could do this. Mr. Ahner stated that the meeting was held 
because the Company wanted to comply with the terms of 
the Wagner Bill. The meeting was a failure so far as col¬ 
lective bargaining was concerned.” These same minutes 
state that Mr. McMorrow was called on to express his 
opinion; but not one word did McMorrow say about Ahner 
saying he was hired to break up the union. Nor is there 
one bit of evidence that any of these union representatives 
ever reported back to their Locals that Ahner made such 
a statement, or that they ever told a single union member 
thereof. It is almost inconceivable that a group of union 
business agents and organizers, who were anxious to get 
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Aimer out of the way, would have remained com- 

129 pletely silent if such a damaging statement had ac¬ 
tually been made. I am forced to the conclusion that 

Ahner did not make the statement attributed to him. 

Edwin Denny, president of Local # 655, testified that 
Mr. Howe, assistant superintendent of the Salem factory, 
on several occasions since August 15, 1935, called his at¬ 
tention to the fact that no samples were being made for the 
Salem factory. Howe also mentioned that they w^ere ex¬ 
perimenting on the Salem shoe at Charleston wil;h a possi¬ 
bility that it might be transferred. However, on cross- 
examination Denny admitted that he knew samples for the 
Salem factory would not be made until November, but that 
the workers and even some of the foremen were getting 
uneasy about it, and so he went to Mr. Howe fof informa¬ 
tion. It seems quite apparent that Howe did not make these 
statements to Denny in any way as a threat or that Denny 
considered them as such at the time. 

Denny also testified that on September 12tjh or 13th 
Howe gave him a copy of the Decatur Herald and called 
his attention to an article therein stating that the Local at 
Charleston, Illinois, had surrendered its charteif, and that 
due to labor troubles at Salem the machinery in the Salem 
plant would probably be moved to Charleston and the 
Salem plant shut down. Howe admits giving Denny this 
paper but stated that it was at Denny’s request. Denny 
had often spoken to Howe about the Charleston factory, 
and one Sunday afternoon during the summer of 1935 
stopped at Howe’s home and chatted wuth hii|u. During 
this conversation he told Howe that the Salem! Local No. 
655 was going to 4 1 stand on their own”, and j pull away 
from the joint council. When Howe read the article in the 
Decatur Herald on September 12, 1935, he asked Denny if 
he had seen it. Denny said he had not !and asked 

130 Howe to bring the paper to him, which Howe did 
the next morning. On cross-examination an attempt 

was made to show that Howe had strong anti-union ten¬ 
dencies. Prior to about March, 1935, he was employed by 
the Johansen Shoe Co. of St. Louis, and several times the 
question was put to him if it wasn’t true that M[r. Holmes, 
business agent for the Boot & Shoe Workers \ Union in 
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St. Louis, Mo., had the Johansen Co. discharge Howe be¬ 
cause of his unfriendlv attitude towards union workers. 

•/ 

Howe denied this emphatically. But the point is that Mr. 
Holmes sat in the courtroom through much of the hearing, 
and no attempt was made to put him on the stand to sub¬ 
stantiate the insinuations implied in this cross-examina¬ 
tion. After the Decatur Herald publication of September 
12, 1935, Mr. Denny and a committee called on Mr. Ekins. 
the .general superintendent, concerning the facts published 
therein. Denny admits that Ekins positively denied the 
truth of the article, and assured them that he was just as 
anxious to have the Salem plant operating as the workers 
were, and that he hoped they would not have such labor 
troubles as might necessitate the closing of the plant. 
Whether the handling of the September 12th Decatur 
Herald to Denny should be deemed an act of intimidation 
depends entirely on the particular circumstances. In view 
of the fact that Denny was apparently on friendly terms 
with Howe and talked over matters with him from time to 
time, I do not believe this act should be treated as one of 
intimidation. 

Denny next testified that during the latter part of Sep¬ 
tember, 1935, the plant superintendent, Mr. Finks, asked 
Denny to keep down labor troubles; that he didn’t want 
the same thing happening at Salem that happened 
131 at Charleston and Sullivan. Denny admitted that 
at the time Finks made this statement he was plead¬ 
ing strongly for industrial peace. Finks is the man that 
every witness for the Board, who was a worker in the 
Salem plant, said was fair in his treatment of the workers 
and never discriminated against any of them—their griev¬ 
ances always being adjusted satisfactorily by him. I do 
not consider this statement by Finks an act of intimidation, 
nor do I think Denny, at the time it was made, considered 
it as such. 

Great stress was laid throughout the hearing on the fact 
that the superintendent notified the workers and union 
officials at the time of the September, 1935 lay-offs that 
the strict seniority rule would no longer apply. It was 
argued that this was aimed deliberately against the union. 
The evidence, however, shows that the seniority rule did not 
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give the union worker any advantage over the non-union 
worker; that the seniority agreement was for no definite 
period, so that the Company was legally free toj abrogate 
it; and that no attempt had been made by the union of¬ 
ficers to get Mr. Finks to reinstate the rule. Furthermore,, 
president Denny himself testified that he was not worried 
about the seniority matter as he felt that could be: adjusted 
satisfactorily. In view of these facts, taking b wa Y the 
seniority rule is not an act of intimidation. 

The only other alleged act of intimidation on the part of 
Mr. Fink is found in the testimony of Henry Smith, chair¬ 
man of the executive board of Local #655. Smith said 
that Finks told him some time in October, 1935 “Smitty, 
what the hell do you care, it will all be over in tjvo weeks, 
anyhow.” Smith said he thought this meant j‘that the 
plant would close down and there would b<f no more 
132 union.” It might just as well have meant that the 
workers would soon be put back and the plant again 
operating under normal production. Smith was very con¬ 
fusing in his testimony, and his repetition of what some 
one else said is not very reliable. I do not consider this 
an act of intimidation. 

Mrs. Broda, the union executive in the fitting room, tes¬ 
tified that on October 7, 1935, Ed Courtney, her foreman, 
told her that “we got orders this morning to clean every¬ 
thing out, the plant would be closed down indefinitely.” 
He also is alleged to have said: “I think they ard going to 
do you folks exactly as they have those in i;he other 
plants.” And when asked by Mrs. Broda what objection 
the company has to unions, he said: “They have l^ever had 
them in their plants and they don’t intend to.” Mr. Court¬ 
ney flatly denied making such statements. Mrs. Broda, on 
cross-examination, admitted that she had never known of 
any instance wdiere an employee at the Salem plant had 
been abused, threatened or in any way intimidated by Mr. 
Finks, Mr. Ekins, Mr. Howe, or any one else in Authority. 
If Courtney told Mrs. Broda that the company never had 
unions in their plants and don’t intend to, she knew this 
v'as not true, as there were then and still are unjions in a 
number of the company’s plants. 

The only other intimidating act by an admitted agent of 
respondent is the statement alleged to have been! made on 
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October 9, 1935, to Arlie Parker, a union worker, by Harold 
Baker, an assistant foreman in the cutting room, namely: 
— 44 Since jr ou fellows didn’t vote to send charter back last 
night we probably won’t have any work for a damn long 
time.” Parker admitted that except for this statement, 
no one connected with Brown Shoe Company ever 

133 threatened or coerced or intimidated him in any 
way. He was never laid off since joining the union 

until October 12, 1935; and he made no complaint that this 
lay-off was irregular or discriminatory. Furthermore, 
Parker made several positive statements on direct exam¬ 
ination which he qualified considerably on cross-examina¬ 
tion, and there is some grave doubt in my mind as to his 
credibility. 

During the course of the hearing the Board called some 
eighteen union workers to the witness stand to prove al¬ 
leged intimidating acts on the part of respondent’s officials 
and agents at the Salem plant; and the above is the sum 
total of their complaints. The only act remaining unex¬ 
plained and uncontradicted is the above alleged statement 
by assistant foreman Baker to Arlie Parker, and I submit 
the charges against respondent are too serious to sustain 
them on the doubtful testimonv of this one witness. 

The greatest controversy at the hearing was over con¬ 
duct by bne Kay Sollis, an alleged assistant foreman, and 
Dennis Luety, a “trial runner” who on one or two occa¬ 
sions acted as temporary foreman. Luety is supposed to 
have told Chester Brown, a union worker and officer, that 
the best thing the workers could do would be to give up 
the charter. But there is no evidence that Luety was act¬ 
ing as foreman when this supposed statement was made. 

Kay Sollis was referred to as an assistant foreman by 
several of the witnesses for the Board. His foreman, Mr. 
Gruenkemeyer, and Mr. Finks testified that Sollis was an 
44 instructor” who performed various kinds of work in the 
department, and when necessary showed workers how pat¬ 
terns should be cut. Much fun was made of the term in¬ 
structor bv counsel for the Board, but Mr. Finks 

134 stated that this was an ordinary designation used 
as long as he was at the Salem plant. It was not a 

term coined for special use at this hearing. Jerry Jackson, 
a union worker in the cutting room, said he considered 
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Sollis an assistant foreman, but admitted Sollis r.ever gave 
him any orders. While the workers generally were on 
friendly terms with the foremen and others in authority 
at the plant, there was not that fraternizing between them 
and the workers that is usually found among the workers 
themselves. It was quite apparent from the testimony that 
Sollis associated with the workers as a fellow-worker rather 
than as one in a position of authority over them. He was 
strongly anti-union, as were quite a number of other work¬ 
ers ; and he and Conrad Garner, admittedly a me|re worker, 
were the leaders of the anti-union faction amongj the work¬ 
ers at the Salem plant. 

Lester Williams, a union member, was the onjy witness 
to testify that Sollis made an intimidating remark. He 
testified that in a grocery store on the evening of October 
8 , 1935, Sollis said to him: 44 If they get rid of that Union 
charter down there they will have plenty of wo^k.” Also 
on the evening of October 12, 1935, Sollis asked him to sign 
a petition to get rid of the trouble makers at thej plant amd 
by trouble makers said he had reference to Morjris Norris, 
the business agent of the Union. 

On the morning of October 12, 1935, Sollis aijid Conrad 
Garner went downtown and called on several business men 
regarding a petition they wanted to have drafted and cir¬ 
culated among the workers. They wound up at a lawyer’s 
office who framed the wording of the petition for them. 

Copies of this petition were mimeographed by the 
135 stenographer in Mr. B. E. Martin’s office and the 
workers, both union and non-union, were asked to 
sign them. A total of about 400 signatures were obtained. 
The petitions were offered in evidence and a^e marked 
Respondent’s Exhibit it 4a, b, etc. Some of Jthe signa¬ 
tures were obtained on Saturday, October 12, j 1935, but 
most of them after the strike on October 14th. Many union 
workers joined in signing the petitions. The getting up of 
these petitions was stupid, but it clearly was ^he act of 
workers who were unable to exercise ordinary judgment. 
With formal charges filed against it at the time before the 

C/ o 

Labor Board it is inconceivable that the respondent would 
be so foolish as to participate in any movement |:hat might 
be construed as taking an antagonistic stand algainst the 
union officials. Similarly in regard to the crowd of work- 
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ers, union and non-union, who held a meeting on the side¬ 
walk in front of the factory early Friday evening, October 
11 , 1935. These workers were well satisfied with their 
working conditions at the plant, but felt that Morris Norris 
was trying to stir up trouble and cause friction in the plant 
between employer and employees. If this continued they 
were afraid it would soon lead to a serious situation result¬ 
ing in a possible shutdown of the plant. At their meeting 
they appointed a committee of four, consisting of two union 
and two non-union workers, to call on Norris with a view 
to talking the situation over with him and inducing him 
to desist from his activities. The committee went to Norris’ 
home that evening, and Arthur Seibman, a union worker, 
acted as spokesman for the committee. He knocked at the 
door and when Norris opened it, told him that they were 
a committee representing workers at the plant and that 
they wanted to talk things over with him. Norris 
136 said he was expecting them, that he had consulted 
the State’s Attorney regarding his rights, and that 
if they had anything to say they would have to do their 
talking from out on the street. The committee promptly 
left his porch and went down to the sidewalk. In the mean¬ 
time the crowd of workers who had appointed the com¬ 
mittee, came along (about 175 in number) and gathered in 
the street near the Norris home. Norris testified that 
Seibman said, “We have come to ask you to leave town.” 
Seibman and the other members of the committee denied 
this, and though several of the union executives of Local 
#655 were present at Norris’ home during this occur¬ 
rence, not one of them substantiated Norris’ testimony re¬ 
garding Seibman’s statement. It was deplorable that this 
crowd should follow the committee down to the Norris 
home, but there is no evidence of the crowd threatening 
any violence. Aside from the fact that Ray Sollis attended 
the meeting and joined the crowd, there is not one bit of 
testimony connecting respondent with this action on the 
part of union and non-union workers. Just before seven 
o’clock the next morning a small group of non-union work¬ 
ers debated whether they should work with the men who 
were at Norris’ home the previous evening, but within a 
few minutes they went in to their regular work. There was 
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no evidence whatsoever that the respondent had anything 
to do with this conduct. There is one other matter that 
should be mentioned. George Strong at one time had been 
employed in the Salem factory. Later he operated a candy 
wagon through the factory, selling candy and soda to the 
workers. On cross-examination Mr. Ekins adjmitted he 
paid Strong for giving information concerning matters 
he noticed at the factory. Ekins said this had nothing to 
do with union affairs, but that the information 

137 had to do with foremen and other officihls at the 
plant. However, when pressed for an explanation 

he stated: “I had to have some information. Mr. Ahner 
was entirely out of the Salem factory.” Since jUmer was 
employed to handle labor problems, it would seem that 
Strong’s business was to give information regarding labor 
situations in the Salem plant. Mr. Finks did not know of 
Mr. Ekin’s arrangement with Strong. The employing of 
a spy is most reprehensible. However, in this | particular 
instance, there is no evidence that Strong was rdade use of 
to intimidate any union workers. None of the union mem¬ 
bers who testified for the Board even mentioned Strong’s 
name. Furthermore, Mr. Finks testified that Strpng ceased 
operating the candy wagon in the Salem factoiiy over six 
months ago, which would be several months priior to July 
5, 1935. Strong now is an employee in the leather depart¬ 
ment of the Brown Shoe Co. in St. Louis, Mo. Whatever 
improper use may have been made of Strong in the Salem 
factory occurred prior to the effective date of the National 
Labor Relations Act. 

The foregoing is a review’ of all of the facts relating to 
acts of intimidation which it is contended constitute unfair 
labor practices within the meaning of Subdivision (1) of 
Section 8 of the National Labor Relations Act. After 
careful consideration of the evidence I find that] the Board 
has failed to substantiate the allegations of ujifair labor 
practices set out in the Complaint, and the | complaint 
should therefore be dismissed. 

Local #655 of the Boot and Shoe Workers’ Union 
was organized at the Salem factory in September, 1933. 
After a slow beginning its membership picked up 

138 considerably, and during the latter part <)f 1934 and 
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early part of 1935 it had grown to such an extent 
that over ninety (90%) per cent of the 900 workers at the 
Salem plant had become members of the Local. Then 
during the summer of 1935 the membership started to drop 
off. Working conditions had been satisfactory over a long 
period. There was no dispute over wages or hours. Under 
these circumstances some of the so-called card members 
were reluctant to continue paying dues. In fact even dur¬ 
ing its peak, the Local seemed to carry many members 
who were in arrears on their dues. Late in July, 1935, a 
strike occurred at respondent’s plant in Sullivan, Illinois, 
and rumors were soon atioat that business agent Norris 
wanted Local #655 to go out on strike in sympathy with 
the Sullivan Local. The workers and officers of Local 
#655 generally were opposed to such action, being well sat¬ 
isfied with working conditions at the Salem plant. A meet-, 
ing of Local #655 was called for August 15, 1935. Notice 
of this meeting was given by painting a large sign on the 
sidewalk in front of the factory. The sign invited all mem¬ 
bers holding 1935 cards to attend, and contained nothing 
as to the purpose of the meeting except the words “Strike 
vote”. Many members holding 1935 membership cards, 
but who were not paid up within the eight weeks limit 
allowed by the union rules, went to the meeting. After they 
arrived there, the meeting voted to exclude them. This 
caused considerable ill feeling, so that many of them re¬ 
fused to pay up their back dues. Ed Denny, Dutch Hilge- 
ford and others strongly opposed going out on a sympathy 

strike. Dennv admitted he and Norris differed on this 
%■ 

question. Norris did not attend the meeting but sent 
139 a note which was read, saying he was called out of 

town and could not attend, “but you boys know how 
I feel about this.” It was generally understood that Norris 
wanted Local #655 to go out on strike. A strike vote 
was then taken and 250 voted against and only 6 in favor 
of striking. 

From this time on a feeling of dissatisfaction with Nor¬ 
ris grew 1 among the members of Local #655. They be¬ 
came disgusted with his attitude in favor of strikes, and 
resented his attempt to dominate the Local. As a result 
quite a few active members dropped out of the union. 
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Norris was openly criticixed by many union members, and 
the citizens of Salem, which is a town of strong ufiion sym¬ 
pathy—over one-half of its families having unibn affilia¬ 
tions—were generally of the opinion that Norris was try¬ 
ing to stir up trouble and unrest at the factory. Norris 
thereafter seemed to become embittered, and there was a 
well grounded feeling that he was responsible for the many 
petty grievances and bickerings that suddenly flared up in 
the factory. 

On one occasion the lasters were objecting to the attitude 
of their foreman, and Norris talked to Mr. Fink^ about it. 
Finks assured Norris that he would remove thb foreman 
within a week, but requested him not to tell the workers 
until the foreman was removed. Blue Crane Was Chair¬ 
man of the Executive Board of the Union and the union 
representative of the lasters asked that Crane take up this 
grievance with Mr. Finks. Crane agreed to take it up the 
next morning. Under an agreement with the company, all 
grievances were to be taken up first by the union repre¬ 
sentative in the department with the department foreman. 
If the matter could not be adjusted then it was j to be re¬ 
ported to the union executive Board, and the Board then 
would present the matter to Mr. Finks at iis regular 
140 meeting with him on Friday afternoons. If the de¬ 
partment representative preferred he coulcf have the 
Chairman of the Board act for him in taking up fhe griev¬ 
ance. Norris, the business agent, had no authority to take 
up these grievances without authority from the Executive 
Board. Now on the day Crane agreed to tal^e up the 
lasters ’ grievance with Mr. Finks, the local had 2 , meeting, 
and after the meeting Norris asked the lasters ;o remain 
as he wanted to talk with them alone. What Norris said 
to these lasters does not appear, but the evidence did show 
that after their talk with Norris the lasters appeared the 
next morning at Finks’ office with Norris and flatly re¬ 
fused to work. Finks, without any help from Norris, 
induced the lasters to return to work about one hour later. 
Crane so resented this unwarranted and secret interfer¬ 
ence on the part of Norris, that he decided to have nothing 
further to do with the Local as long as Norris remained 
active. When Finks told president Denny what!had hap- 
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pened, he too became resentful and told Finks that he 
regretted this very much and that Norris had no right to 
act as he did. Norris was present during the entire 
hearing and did not take the stand in rebuttal to contra¬ 
dict Crane’s or Finks’ testimony in this regard, nor the 
testimony of other withnesses to the effect that he was 
constantly urging strikes, nor Onhiser’s testimony that 
Norris filed charges with the Labor Board against re¬ 
spondent in his name after he had told Norris that he had 
no complaint to make. 

After the seniority rule was discontinued by respondent, 
a special meeting of Local #655 was held on the evening 
of October 8, 1935, for the sole purpose of discussing what 
should be done regarding the seniority rule. So far 
141 no attempt had been made by the officers of the 
union to adjust this matter with Mr. Finks or any 
other official of the company. Some 300 members attended 
the meeting and they voted 4 4 to back up the executive com¬ 
mittee on the question of seniority.’ 7 Not one word was 
said about a strike, except Denny admitted some member 
at the time inquired if this was a strike vote and he was 
told it was a vote on seniority. 

On Saturday evening, October 12, 1935, a majority of 
the executive committee of Local #655 met at Norris’ 
home and voted to call a strike for Monday morning, Oc¬ 
tober 14, 1935. A majority of the Executive Committee 
took this action by themselves without the membership 
having a chance to express themselves on so important a 
matter to them as a strike. When Monday morning ar¬ 
rived and the workers came to the factory they were sur¬ 
prised to learn for the first time that a strike was called. 
And it is not surprising that most of the union members 
were incensed at this arbitrary action and refused to 
strike, ilr. Finks testified that at least 85% of the em¬ 
ployees went in to work that morning, and quite a few of 
those who stayed out in the morning returned to work that 
afternoon or a day or so later. No new help was hired to 
take the place of the strikers, though some who had pre¬ 
viously been laid off were called back. Actually the factory 
has continued its regular operation, and its production 
has not been affected by the strike. 
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While the Board’s witnesses insisted that the vote to 
back up the Executive Committee on seniority warranted 
the Committee in calling the strike, the rank and file of 
the Local did not so consider it; and Ed Denny during his 
rebuttal testimony admitted that he was not! worried 
142 much about seniority as he felt that could be ad¬ 
justed without much difficulty. The disintegration 
of Local #655 is attributable chiefly to dissension in its 
own ranks over the activities of Morris Norris, aid to the 
ill-advised strike called arbitrarily by the Executive Com¬ 
mittee. Up to the time of the strike on October 14, 1935, 
the Local according to its president still had 600 ipembers, 
about the same number it had on August 15, 1£}35. The 
majority of these members refused to strike, and are work¬ 
ing. Quite naturally they have lost interest in the organi¬ 
zation whose leaders failed to take them or their wishes 
into consideration. 

Since I have found in favor of the respondent on all 
charges contained in the complaint, there is no nded to go 
into the facts dealing with the jurisdictional question of 
interstate commerce. 

Respectfully submitted, 

ALPHONSE G. EBEELE, 

Trial Examiner. 


143 Return 

Filed February 20, 1936. I 

Now come the defendants J. Warren Madden, |john M. 
Carmody and Edwin S. Smith, individually and hs Mem¬ 
bers of the National Labor Relations Board, and tor their 
return to the rule to show cause issued herein and ordering 
defendants to show cause why a preliminary injunction 
should not be granted as prayed for in the Amended Bill of 
Complaint herein, state as follows: 

1. Defendants admit each and every allegation set forth 
in paragraph 1 of the Amended Bill of Complaint, 

2. Defendants admit each and every allegation set forth 
in paragraph 2 of the Amended Bill of Complaint. 

3. Defendants admit each and every allegation (set forth 
in paragraph 3 of the Amended Bill of Complaint. 
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4. Defendants deny each and every allegation set forth 
in paragraph 4 of the Amended Bill of Complaint except 
that they admit that the application for injunction is made 
to prevent the administration of said Act of Congress, ap¬ 
proved July 5, 1935. 

5. Defendants deny each and every allegation set forth 
in paragraph 5 of the Amended Bill of Complaint. 

6. For lack of knowledge defendants denv each and 
144 eVery allegation set forth in paragraph 6 of the 
Amended Bill of Complaint. 

7. Defendants admit each and every allegation set forth 
in paragraph 7 of the Amended Bill of Complaint. 

8. Defendants deny each and every allegation set forth 
in paragraph 8 of the Amended Bill of Complaint except 
that they admit that Section 8(5) of the National Labor 
Relation^ Act provides that it shall be an unfair labor prac¬ 
tice for an employer to refuse to bargain collectively with 
the representatives of his employees subject to the provi¬ 
sions of Section 9(a), and that Section 9(a) of said Act 
provides as set forth in paragraph 7 of the Amended Bill 
of Complaint, and except that defendants admit that the 
National Labor Relations Board under Section 10 of said 
Act has the power to issue a complaint against any person 
when a charge has been filed with said Board that such 
person has engaged in or is engaging in an unfair labor 
practice affecting commerce. 

9. Defendants deny each and every allegation set forth 
in paragraph 9 of the Amended Bill of Complaint except 
that they admit that Section 8(5) of said Act provides that 
it shall be an unfair labor practice for an employer to re¬ 
fuse to bargain collectively with representatives of his em¬ 
ployees subject to the provisions of Section 9(a), and de¬ 
fendants aver that before said Board can order a person to 
cease and desist from committing any unfair labor prac¬ 
tice it must be shown that such unfair labor practice affects 
commerce. 

10. Defendants deny each and every allegation set forth 
in paragraph 10 of the Amended Bill of Complaint except 
that they admit that Section 8(1) of the said Act provides 
that it shall be an unfair labor practice for an employer to 
interfere with, restrain or coerce employees in the exercise 
of the rights granted in Section 7 of .the National Labor Re- 
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lations Act, which Section 7 is set forth in paragraph 7 of 
the Amended Bill of Complaint, and defendants aver that 
before said Board can order a person to cease and desist 
from committing any unfair labor practice it must be shown 
that such unfair labor practice affects commerce.l 

11. Defendants deny each and every allegation j set forth 
in paragraph 11 of the Amended Bill of Complaint except 
that they admit that Section 8(2) of said Act provides that 
it shall be an unfair labor practice for an employer to 
dominate or interfere with the formation or administration 

of any labor organization or contribute financial or 
145 other support to it, and defendants aver that before 
said Board can order a person to cease and desist 
from committing any unfair labor practice it mustjbe shown 
that such unfair labor practice affects commerce. 

12. Defendants deny each and every allegation set forth 
in paragraph 12 of the Amended Bill of Complaint except 
that they admit that Section S(3) of said Act provides that 
it shall be an unfair labor practice for an employer to en¬ 
courage or discourage membership in a labor organization 
by discrimination in regard to hire or tenure of employ¬ 
ment or any term or condition of employment, ajnd defen¬ 
dants aver that before said Board can order a person to 
cease and desist from committing any unfair lzjbor prac¬ 
tice it must be shown that such unfair labor practice affects 
commerce. 

13. Defendants admit each and every allegatioil set forth 
in paragraph 13 of the Amended Bill of Complaint and 
aver on information and belief that plaintiff at ijfcs Vincen¬ 
nes, Indiana plant and at plants operated by it at St. 
Louis, Missouri, Salem, Illinois, and in other cities and 
towns in Missouri, Illinois, and Tennessee, is engdged in the 
manufacture, sale and distribution of its products. 

14. Defendants admit each and every allegation set forth 
in paragraph 14 of the Amended Bill of Complaint and 
aver upon information and belief that plaintiff at its Vin¬ 
cennes plant is engaged in the manufacture, salb and dis¬ 
tribution of shoes and of parts of shoes. 

15. For lack of knowledge defendants deny j each and 
every allegation set forth in paragraph 15 of the Amended 
Bill of Complaint except that on information and pelief they 
admit that some of the materials used in the production of 
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shoes and shoe parts originate outside the State of Indiana, 
and on information and belief aver that substantially all of 
the materials used in the Vincennes plant in the production 
of shoes and shoe parts originate outside the State of In¬ 
diana. 

16. For lack of knowledge defendants deny each and every 
allegation set forth in paragraph 16 of the Amended Bill of 
Complaint. 

17. For lack of knowledge defendants deny each and every 
allegation set forth in paragraph 17 of the Amended Bill 
of Complaint. 

18. For lack of knowledge defendants deny each and every 
allegation set forth in paragraph 18 of the Amended Bill 
of Complaint. 

19. For lack of knowledge defendants deny each and 
146 every allegation set forth in paragraph 19 of the 
Amended Bill of Complaint. 

20. For lack of knowledge defendants deny each and every 
allegation set forth in paragraph 20 of the Amended Bill 
of Complaint. 

21. For lack of knowledge defendants deny each and every 
allegation set forth in paragraph 21 of the Amended Bill 
of Complaint. 

22. For lack of knowledge defendants deny each and every 
allegation set forth in paragraph 22 of the Amended Bill 
of Complaint. 

23. For lack of knowledge defendants deny each and every 
allegation set forth in paragraph 23 of the Amended Bill 
of Complaint. 

24. For lack of knowledge defendants deny each and 
every allegation set forth in paragraph 24 of the Amended 
Bill of Complaint. 

25. Defendants admit each and every allegation set forth 
in paragraph 25 of the Amended Bill of Complaint. 

26. For lack of knowledge defendants deny each and 
every allegation set forth in paragraph 26 of the Amended 
Bill of Complaint. 

27. For lack of knowledge defendants deny each and 
every allegation set forth in paragraph 27 of the Amended 
Bill of Complaint. 

28. For lack of knowledge defendants deny each and 
every allegation set forth in paragraph 28 of the Amended 
Bill of Complaint. 
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29. Defendants admit each and every allegation set forth 
in paragraph 29 of the Amended Bill of Complaint except 
that they deny that the complaint and notice of he aring re¬ 
ferred to therein was based upon the charge of Local No. 
649 referred to therein. 

30. Defendants admit each and every allegation set forth 
in paragraph 30 of the Amended Bill of Complaipt. 

31. Defendants deny each and every allegation [set forth 
in paragraph 31 of the Amended Bill of Complain):, and on 
information and belief aver that the Board’s complaint 
and notice of hearing were served on and received by plain¬ 
tiff on or about January 29, 1936. 

32. Defendants deny each and every allegation set forth 
in paragraph 32 of the Amended Bill of Complain t, except 
that they admit that said complaint of the Board alleges 
that plaintiff engaged in and is engaging in unfair labor 
practices within the meaning of Section 3(1), 8(2) ^nd 8(3), 

and except that defendants admit that sjiid corn- 
147 plaint alleges that the acts of plaintiff enumerated 
in said complaint constitutes unfair labor practices 
affecting commerce within the meaning of Sectioti 8, sub- . 
divisions (1), (2), and (3), and Section 2, subdivision (6) 
and (7) of said Act. ! 

33. Defendants deny each and every allegation pet forth 

in paragraph 33 of the Amended Bill of Complaint except 

that they admit that it is alleged in said Board’s complaint 

that by threats of discharge and of physical violence, and 

bv advice and information to members of said Local No. 

* 

649 and to others, all employed by plaintiff at the: Vincen¬ 
nes plant, plaintiff did interfere with, restrain and coerce 
and is interfering with, restraining and coercing its em¬ 
ployees in the exercise of the rights granted in Section 7 of 
said Act, and did thereby engage in and is theretjy engag¬ 
ing in unfair labor practices within the meaning of Section 
6(1) of said Act. 

34. Defendants admit each and every allegation [set forth 
in paragraph 34 of the Amended Bill of Complairit. 

35. Defendants admit each and everv allegation Iset forth 
in paragraph 35 of the Amended Bill of Complaint. 

36. Defendants admit each and every allegation Jset forth 
in paragraph 36 of the Amended Bill of Complaint. 

37. Defendants admit each and every allegation [set forth 
in paragraph 37 of the Amended Bill of Complaint. 
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38. Defendants admit each and every allegation set forth 
in paragraph 38 of the Amended Bill of Complaint. 

39. Defendants admit each and every allegation set forth 
in paragraph 39 of the Amended Bill of Complaint. 

40. Defendants admit each and every allegation set forth 
in paragraph 40 of the Amended Bill of Complaint. 

40(a). Further answering paragraphs 33, 34, 35, 36, 37, 
38, 39 and 40, defendants aver that reference should be 
made to the Board’s complaint attached to and made part 
of the Amended Bill of Complaint herein, for a full, and 
complete statement of the allegations set forth in said 
Board’s complaint. 

41. Defendants deny each and every allegation set forth 
in paragraph 41 of the Amended Bill of Complaint and 
aver that whether or not such unfair labor practices have 
been committed and whether or not such unfair labor prac¬ 
tices, if committed, affect commerce, are matters to 

148 be determinated in accordance with the provisions of 
the National Labor Relations Act. 

42. Defendants upon information and belief admit each 
and every allegation set forth in paragraph 42 of the 
Amended Bill of Complaint. 

43. Defendants admit each and every allegation set forth 
in paragraph 43 of the Amended Bill of Complaint. 

44. Defendants admit each and everv allegation set forth 
in paragraph 44 of the Amended Bill of Complaint. 

45. For lack of knowledge defendants denv each and everv 
allegation set forth in paragraph 45 of the Amended Bill 
of Complaint. 

46. For lack of knowledge defendants deny each and 
every allegation set forth in paragraph 46 of the Amended 
Bill of Complaint. 

47. Defendants deny each and every allegation set forth 
in paragraph 47 of the Amended Bill of Complaint. 

48. For lack of knowledge defendants deny each and 
every allegation set forth in paragraph 48 of the Amended 
Bill of Complaint. 

49. Defendants deny each and every allegation set forth 
in paragraph 49 of the Amended Bill of Complaint. 

50. Defendants deny each and every allegation set forth 
in’paragraph 50 of the Amended Bill of Complaint. 
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51. For lack of knowledge defendants deny each and 
every allegation set forth in paragraph 51 of the Amended 
Bill of Complaint. 

52. Defendants deny each and every allegation set forth 
in paragraph 52 of the Amended Bill of Complaint except 
that they admit that under the National Labor Relations 
Act the rules and evidence prevailing in courts of law and 
equity shall not be controlling. 

53. Defendants deny each and every allegation feet forth 
in paragraph 53 of the Amended Bill of Complain': and de¬ 
fendants aver that subsequent to said Salem hearing the 
Trial Examiner who conducted said hearing madje his in¬ 
termediate report recommending that the Board’s com¬ 
plaint be dismissed, and deciding in favor of th£ Brown 
Shoe Company, Inc. 

54. Defendants deny each and every allegation feet forth 
in paragraph 54 of the Amended Bill of Complaint except 
that they admit that some of plaintiff’s employees were in¬ 
terviewed and that subpoenas were issued to some of plain¬ 
tiff’s officials and employees returnable at sajid Salem 

149 hearing, and except that they admit that certain rec¬ 
ords of plaintiff were subpoenaed. 

55. Defendants deny each and every allegation set forth 
in paragraph 55 of the Amended Bill of Complaii|it except 
that defendants admit the Board has not entered jan order 
as the result of said Salem hearing and that it may! find and 
conclude that the plaintiff has not been guilty of aijiv unfair 
labor practices as defined by said Act and may order that 
the complaint be dismissed. 

55(a). Further answering paragraphs 42, 43, 44, 45, 46, 
47, 48, 49, 50, 51, 52, 53, 54 and 55 of the Amended Bill of 
Complaint, defendants aver that the allegations set forth 
in said paragraphs are not material to and have n^> bearing 
on the case before this Court; that the allegations j set forth 
in said paragraphs refer to a proceeding separate! and dis¬ 
tinct from the proceeding which plaintiff now seefvs to en¬ 
join; that the Trial Examiner conducting the Salerh hearing 
resolved the case in favor of plaintiff; that the Board has 
made no order in that case and if the Board should make 
an order adverse to plaintiff in that case, plaintiff would 
have an adequate opportunity to review in the appropriate 
Circuit Court of Appeals; and defendants aver particularly 
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that all allegations set forth in said paragraphs with re¬ 
spect to alleged damages suffered by plaintiff are wholly 
immaterial to and have no bearing on the case now before 
the Court, and in no way can be construed as damages in 
this case. 

In further answer to paragraphs 42, 43, 44, 45, 46, 47, 
48, 49, 50, 51, 52, 53, 54 and 55 of the Amended Bill of Com¬ 
plaint, defendants aver that no proceeding was commenced 
in the appropriate District Court of the United States to 
enforce obedience to any subpoenas issued, returnable at 
the Salem hearing in the manner required by Section 11(2) 
of the National Labor Relations Act, and further aver that 
full, adequate and complete opportunity was given at the 
Salem hearing to plaintiff to present its evidence, to call, 
examine, and cross-examine witnesses, and to put in its 
entire case. 

56. Defendants deny each and every allegation set forth 
in paragraph 56 of the Amended Bill of Complaint. In fur¬ 
ther answer thereto defendants aver that under the Na¬ 
tional Labor Relations Act subpoenas may be issued by 
members of the National Labor Relations Board. Said 
members of the Board have no power to compel obedience 
to a subpoena but only the appropriate United States Dis¬ 
trict Court has such power by the issuance of an order re¬ 
quiring obedience thereto and that all proceedings 

150 based upon non-compliance with said subpoenas are 
proceedings at law before the said United States Dis¬ 
trict Court with due notice and citation and with full op¬ 
portunity to the person to whom said subpoena is directed 
to be heard. In further answer thereto defendants aver 
that no subpoenas have been issued or are threatened to 
be issued to compel the attendance of witnesses or the pro¬ 
duction of books, and further aver that no proceeding has 
been begun or is immediately threatened to be begun 
against plaintiff in any District Court of the United States 
pursuant to Section 11(2) of said Act to compel obedience 
to subpoenas. 

57. For lack of knowledge defendants deny each and every 
allegation set forth in paragraph 57 of the Amended Bill 
of Complaint, except that they admit that under the Na¬ 
tional Labor Relations Act and the Rules and Regulations 
of the Board promulgated pursuant thereto, plaintiff will 
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have the opportunity at the Vincennes hearingj to retain 
counsel and to fully defend. 

58. Defendants deny each and every allegatioii set forth 
in paragraph 58 of the Amended Bill of Complajint except 
that for lack of knowledge defendants deny that during the 
months of November and December, 1935, production at the 
Salem plant was at a low level and that at the present time 
the production at the Vincennes plant is and for tlfie ensuing 
two months will be at a high level, and except th^t for lack 
of knowledge defendants deny that the manufacture of 
shoes at the Vincennes plant is a continuous operation 
through many departments and that in each department 
groups of employees are engaged in certain fBjed opera¬ 
tions which are only small parts of the total operations nec¬ 
essary to complete the production of shoes, and except that 
for lack of knowledge defendants deny that an interruption 
in any department results in a cessation of work in all en¬ 
suing departments, and except that defendants admit upon 
information and belief that employees of the plaintiff will 
be called as witnessed at the Vincennes hearing. 

59. For lack of knowledge defendants deny! each and 

every allegation set forth in paragraph 59 of the! Amended 
Bill of Complaint. j 

60. Defendants deny each and every allegation set forth 
in paragraph 60 of the Amended Bill of Complaint. 

61. Defendants deny each and every allegation set forth 
in paragraph 61 of the Amended Bill of Complaint. 

62. Defendants deny each and every allegation set forth 
in paragraph 62 of the Amended Bill of Complaint. 

63. Defendants deny each and every allegation set 
151 forth in paragraph 63 of the Amended Bijl of Com¬ 
plaint. 

64. Defendants deny each and every allegation set forth 
in paragraph 64 of the Amended Bill of Complaiint except 
that for lack of knowledge defendants deny that the at¬ 
tendance of many of plaintiff’s trained and skilled employ¬ 
ees will be necessary at the Vincennes hearing. 

64(a). For lack of knowledge defendants deny[ each and 
every allegation set forth in paragraph numbered 64)4 of 
the Amended Bill of Complaint except that defendants deny 
that plaintiff will suffer irreparable and unrecoverable in¬ 
jury and damage. 
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65. Defendants deny each and every allegation set forth 
in paragraph 65 of the Amended Bill of Complaint. 

65(a). Defendants aver that the allegations in the 
Amended Bill of Complaint with respect to the business of 
the plaintiff and plaintiff’s relations with his employees are 
not material and have no bearing on the case before this 
Court, and defendants further aver that the administration 
of the National Labor Relations in accordance with the pro¬ 
visions of said Act would alleviate any present lack of har¬ 
monious relationship between said plaintiff and its employ¬ 
ees and would tend to prevent recurrences in the future of 
ill-will between plaintiff and its employees. 

66. Defendants deny each and every allegation set forth 
in paragraph 66 of the Amended Bill of Complaint except 
that they admit that the Board could, under its Rules and 
Regulations, conduct a hearing before it at Washington, 
D. C. and receive testimony or briefs or hear argument, and 
defendants aver that hearings are conducted in the various 
regions of the United States before Trial Examiners and 
a hearing has been scheduled in this case to be held at 
Vincennes, Indiana in order that the parties could pre¬ 
sent evidence at points convenient to them without the 
necessitv of appearing before the Board at Washington, 
D. C. 

67. Defendants deny each and every allegation set forth 
in paragraph 67 of the Amended Bill of Complaint and aver 
that it is not within the power or province of the Board or 
its members or its agents to enforce the penalty provisions 
of Sectiori 12 of the National Labor Relations Act, but that 
such proceedings are within the sole province of the Attor- 

nev General of the United States and his assistants and the 

* 

several United States Attorneys and that neither the de¬ 
fendants nor any one of them have requested or intend to 
request the Attorney General or any of his assistants or 
agents to institute any proceedings under Section 12 of said 
Act. 

Further answering Paragraph 67 of the Amended 
152 Bill of Complaint, defendants aver that Section 12 
of said Act provides that any person who shall “will¬ 
fully resist, prevent, impede, or interfere with any member 
of the Board or any of its agents or agencies in the per¬ 
formance of duties pursuant to this Act shall be punished 
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by a fine of not more than $5,000 or by imprisonment. for 
not more than one year, or both”, and that said Section 12 
in no way could preclude plaintiff from exercising any of 
its rights and in no way could be made applicable to the at¬ 
tendance of witnesses. Procedure to enforce obedience to 
subpoenas is provided for in Section 11(2) of said Act and 
not in Section 12. 

68. For lack of knowledge as to the purposes ind objec¬ 
tives of said Local No. 649 defendants deny each and every 
allegation set forth in Paragraph 6S of the Amended Bill 
of Complaint, and further answering, defendants aver that 
the Board’s complaint as issued in the matter involved 
herein alleges unfair labor practices affecting Commerce 
within the meaning of Section 8, subdivisions (1), (2), and 
(3), and said Board’s complaint does not allege an unfair 
labor practice affecting commerce wfithin the meaning of 
Section 8(5) which is the only unfair labor practice cover¬ 
ing a refusal to bargain collectively with employee repre¬ 
sentatives. 

69. Defendants deny each and every allegation set forth 
in Paragraph 69 of the Amended Bill of Complaint and de¬ 
fendants aver that Section 8(5) of said Act provides that 
it shall be an unfair labor practice for an employer to re¬ 
fuse to bargain collectively with the representatives of his 
employees, which unfair labor practice is the only one per¬ 
taining to a refusal to bargain collectively and also is in 
no 'vvav involved in the case now pending before the Board 
and also is in no way involved in the case now pending in 
this Court. The complaint of the Board alleges violations 
of Section 8, subdivisions (1), (2), and (3). The allegations 
therefor set forth in Paragraph 69 of the Amended Bill of 
Complaint are not only not true but involve a subject mat¬ 
ter which has no bearing on and is not material to the case 
before this Court. 

70. Defendants deny each and every allegation set 
153 forth in Paragraph 70 of the Amended Bill of Com¬ 
plaint and aver that jurisdictional questions as well 
as the question of whether or not unfair labor practices 
have been committed affecting commerce are to be deter¬ 
mined solely pursuant to the provisions of the j National 
Labor Relations Act. 
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71. Defendants deny each and every allegation set forth 
in Paragraph 71 of the Amended Bill of Complaint and 
aver that the allegations contained in said Paragraph 71 
with respect to plaintiffs business and its relations with 
its employees have no bearing and are not material to the 
case before this Court, and defendants further aver that 
whether or not plaintiff has committed unfair labor prac¬ 
tices affecting commerce are matters to be determined 
solely under the provisions of the National Labor Relations 
Act. 

72. Defendants deny each and every allegation set forth 
in Paragraph 72 of the Amended Bill of Complaint. 

73. Defendants deny each and every allegation set forth 
in Paragraph 73 of the Amended Bill of Complaint. 

74. Defendants deny each and every allegation set forth 
in Paragraph 74 of the Amended Bill of Complaint. 

75. Defendants denv each and everv allegation set forth 
in Paragraph 75 of the Amended Bill of Complaint and 
aver that Section 10 of said Act provides that the Board 
or the person aggrieved by an order of the Board may ob¬ 
tain a review of such order in the appropriate Circuit Court 
of Appeals upon the entire record, and the .jurisdiction of 
that Court shall be exclusive and its judgment and decree 
shall be final except that it is subject to review by the Su¬ 
preme Court of the United States, and defendants further 
aver that the Circuit Court of Appeals under Section 10 of 
said Act may receive additional testimony and may modify 
or set aside in whole or in part the order of the Board, and 
defendants further aver that said Circuit Court of Appeals, 
in reviewing the entire record before the Board, can review 
jurisdictional and constitutional questions. 

76. Defendants deny each and every allegation set forth 
in Paragraph 76 of the Amended Bill of Complaint. 

77. Defendants deny each and every allegation set 
154 forth in Paragraph 77 of the Amended Bill of Com¬ 
plaint. 

78. Defendants deny each and every allegation set forth 
in Paragraph 78 of the Amended Bill of Complaint. 

79. Defendants further aver that the hearing which had 
been scheduled herein does not involve any threat, danger 
or possibility of harm or injury to the plaintiff but is for 
the purpose of inquiring into the facts alleged in the com- 
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plaint in order that findings may be based upon the fullest 
available evidence furnished by all parties jinterested 
therein and upon the fullest consideration of tpe conten¬ 
tions of all the interested parties. 

80. Defendants further aver that a member (if the Na¬ 
tional Labor Relations Board may issue subpoenas, but de¬ 
fendants or the Board are without power to coir pel obedi¬ 
ence to a subpoena, such power being within the sole prov¬ 
ince of the appropriate District Court of the United States, 
under Section 11, subdivision (2) of said Act as hereinbe¬ 
fore described. 

81. Defendants further aver that the issuance of any 
order by the Board is not imminent and is solety a matter 
for future determination for the reason that the same may 
not issue until after a full hearing has been had,, pursuant 
to said Act and the Rules and Regulations promulgated by 
the Board, pursuant to said Act, on all the allegations of 
the Board’s complaint, including the allegations relating 
to the jurisdiction of the Board and the applicability of the 
Act to the plaintiff; that if the issues of the complaint are 
decided favorably to the complainant the complaint of 
the Board must and will be dismissed as to the complain¬ 
ant; that should the issues of the complaint of :he Board 
be decided adversely to the complainant there would be no 
compulsion of complainant to comply therewith unless and 
until (a) a final decision is made by said Board and the 
Board issues its order to plaintiff to cease and desist from 
such unfair labor practices in which plaintiff may be found 
to be engaged; (b) application is made to a Circuit Court 
of Appeals of the United States under the provisions of 
Section 10 of the National Labor Relations Act; (c) said 
Circuit Court of Appeals reviews the case, sustains the or¬ 
der or some part of it and issues its own order; (d) 

155 said order of the Circuit Court of Appeals is vio¬ 
lated by the plaintiff; (e) said plaintiff is cited for 
contempt of court, and (f) said plaintiff is found by said 
Court to be guilty of contempt of court. 

82. Said defendants aver that the foregoing procedure 
as provided by Section 10 of the said Act affords to plaintiff 
a full, adequate and complete remedy at law in which all 
questions may be passed upon in orderly fashion, including 
the question relating to the jurisdiction of the Board over 
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the plaintiff and the application of the 'Act to the plaintiff, 
with the right to the plaintiff to a review before the appro¬ 
priate Circuit Court of Appeals of all said questions, and 
where all questions, including the constitutionality of the 
National Labor Relations Act, the applicability thereof to 
plaintiff and the jurisdiction of the National Labor Rela¬ 
tions Board over the plaintiff, might be passed upon and 
determined by the Circuit Court of Appeals with benefit of 
an adequate record. 

83. Said defendants further aver that the plaintiff is not 
threatened with any immediate or irreparable damage 
cognizable in equity, and the items recited by the plaintiff 
in its Amended Bill of Complaint in support of its claim of 
injury do not support a claim of immediate and irreparable 
injury cognizable in a court of equity; that the same con¬ 
sist of predictions that are remote, conjectural, fanciful 
and speculative, and are in the nature of fears or appre¬ 
hensions, which are not cognizable in equity as items sup¬ 
porting a claim of immediate and irreparable injury; that 
in truth and in fact no injury will follow to plaintiff from 
conforming to the procedure provided for in said Act and 
in the said Rules and Regulations of said Board, by which 
procedure plaintiff will be provided with a complete and 
adequate legal remedy and with a full opportunity to be 
heard and to present evidence and to examine and cross- 
examine witnesses concerning all the issues therein, with a 
full right of review by the appropriate Circuit Court of 
Appeals as provided in Section 10(e) and (f) of said Act 
on all questions, including applicability of the National La¬ 
bor Relations Act to plaintiff and the jurisdiction of the 

National Labor Relations Board over plaintiff, and 
156 to a determination of the constitutionality of the Na¬ 
tional Labor Relations Act with benefit of an ade¬ 
quate record and without the necessity for the extraordi¬ 
nary relief which plaintiff here seeks through the inter¬ 
vention of a court of equity. 

84. Said defendants aver that the only penalties of any 
kind provided for in the National Labor Relations Act are 
those set forth in Section 12 of said Act, wdiich section is 
not involved herein. Defendants have no power and the 
members of the Board or its agents have no power to insti- 
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tute or prosecute any criminal proceedings under) said Sec¬ 
tion, the sole power of so instituting and so prosecuting pro¬ 
ceedings being vested in the Attorney General of the United 
States and the several United States Attorneys, no one of 
whom is made a party to this action. Said defendants 
further state that they have not requested and have no in¬ 
tention to request the institution of such proceedings. 

85. Said defendants further aver that the National Labor- 
Relations Act is valid and constitutional. It is jan appro¬ 
priate exercise of the right of Congress to regelate com¬ 
merce among the several states and is a necessary and 
proper law to carry such power into execution.j Its pro¬ 
visions fully satisfy the requirements of due process under 
the Constitution of the United States and establish ad¬ 
ministrative machinery of a familiar and judicially ap¬ 
proved pattern consistent with all the provisions of the 
Constitution of the United States. Whether or not said 
Act is capable of enforcement against plaintiff depends 
upon facts with relation to the operations and business 
of the plaintiff, which facts the National Labor Relations 
Board or its agents or agencies pursuant to the terms of 
said Act are entitled to investigate and make the [subject of 
a hearing, and no constitutional right of the plaintiff is in 
any manner invaded or threatened with invasion by reason 
of any action taken or contemplated by defendants or by 
the National Labor Relations Board. 

86. Defendants aver upon information and belief that 
plaintiff engages and at all times material to this case has 
engaged in interstate commerce, and purchases^ receives, 
sells and distributes, and has at all times material to this 

case purchased, received, sold and distributed large 
157 quantities of materials and products in interstate 

commerce, and continuously in the regular course of 
its business depends and has depended upon (interstate 
commerce for the maintenance of its business. 

87. In making the foregoing averments with respect to 
the nature and extent of plaintiff’s business, qefendents 
aver that whether plaintiff is engaged in interstate com¬ 
merce and whether the alleged unfair labor practices de¬ 
scribed in the complaint issued by the National Labor Re¬ 
lations Board affect commerce, are questions whijch, in the 
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first instance, have been left under the terms of the Na¬ 
tional Labor Relations Act for hearing and determination 
by the National Labor Relations Board, subject to review 
in the Circuit Court of Appeals in accordance with the pro¬ 
visions of the said Act, and that the determination of these 
methods in the first instance does not come within the equit¬ 
able jurisdiction of this Court, the jurisdiction, determina¬ 
tion and review of such questions having been placed ex¬ 
clusively by the National Labor Relations Act within the 
jurisdiction of the Circuit Court of Appeals of the United 
States. 

WHEREFORE, defendants respectfully pray that the 
Amended Bill of Complaint be dismissed as to them, the 
application for a preliminary injunction be denied, and 
the order to show cause vacated and for such other and 
further relief as may be proper. 

J. WARREN MADDEN 
J. Warren Madden, indi¬ 
vidually and as a member 
of the National Labor Re¬ 
lations Board. 

JOHN M. CARMODY 
John M. Carmody, indi¬ 
vidually and as a member 
of the National Labor Re¬ 
lations Board. 

EDWIN S. SMITH 

Edwin S. Smith, individ¬ 
ually and as a member of 
the National Labor Rela¬ 
tions Board. 


158 City of Washington, 

District of Columbia, ss: 

J. Warren Madden, John M. Carmody and Edwin S. 
Smith, being duly sw T orn, depose and say that they are de¬ 
fendants in the above-entitled action, that they have read 
the foregoing return to the order to show cause herein, and 
that they know the allegations set forth therein to be true, 
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except as to such matters as are alleged on information and 
belief, and as to such matters they believe them toj be true. 


J. WARREN MADDEN, 
JOHN M. CARMODY, 
EDWIN S. SMITH, 


Subscribed and sworn to before me this 19tl} day of 
February, 1936 


JOHN E. LAWYER, 

(Seal) Notary Public j 

Notary Public, District of (j ?olumbia 
My commission expires September 8, 1939 | 

159 Affidavit 

Filed March 6, 1936. 

State of Indiana, 

County of Marion, ss : | 

I, Val Nolan, United States Attorney for the Southern 
District of Indiana, do hereby depose and say: 

That no action of the Brown Shoe Company j^r of its 
officers and agents has been referred to me for prosecution 
under Section 12 of the National Labor Relations p.ct; that 
I have not prosecuted or threatened to so prosecute for any 
such alleged violation. 

And further this deponent saith not. 


(Signed) VAL NpLAN 

Subscribed and sworn to before me this 27th day of 
February, 1936. 

MILDRED GALLA&HER 


My commission expires 6/21/36 
(Notarial seal) 
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160 Stipulation 

' Filed Feb. 20, 1936 

It hereby is stipulated by and between counsel for the 
plaintiff and the defendants herein that the application for 
preliminary injunction heretofore made in this cause shall 
be considered on the Amended Bill of Complaint filed Feb¬ 
ruary 17, 1936, and the affidavits filed in the cause. 

RICHARD H. WILMER, 
DOUGLAS L. HATCH, 
Attorneys for Plaintiff. 

CHARLES FAHY, 
Attorney for Defendants. 

161 Memorandum 

Filed April 2,1936 

Plaintiff is a New York corporation operating a shoe 
factory at Vincennes, Indiana. 

On January 24, 1936 Robert H. Cowdrill, Regional Direc¬ 
tor of the Eleventh Region of the National Labor Rela¬ 
tions Board, filed a complaint charging plaintiff with in¬ 
itiating the formation of a company union at the Vincennes 
plant, with threatening to discharge a certain employe un¬ 
less he ceased soliciting plaintiff’s employes to join the 
existing union, with advising all employes to withdraw 
from membership in said existing union, and with certain 
other acts alleged to be unfair practices under the National 
Labor Relations Act. 

The principal difference between the Heller Brothers 
Company case and this is that a somewhat similar charge 
was made by the Board against plaintiff with respect to 
another plant operated by it at Salem, Illinois and that 
after an elaborate hearing the trial examiner decided that 
plaintiff had not committed any of the alleged unfair prac¬ 
tices and recommended that the complaint be dismissed. 
As result of that hearing plaintiff was able to set forth the 
cost of defending that complaint; plaintiff also filed af¬ 
fidavits of some of its sales force tending to show 

162 that one result of the former hearing was loss of 
sales. 
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In my opinion these differences of fact do not affect the 
legal principles involved. Therefore the application for 
an injunction pendente lite should be denied, and the mo¬ 
tion to dismiss should be granted. 


JESSE C. ADKINS 
Justice 


163 Memorandum 

Filed April 2,1936. j 

This is a suit against the members of the National Labor 
Relations Board and their regional director for tjie eighth 
region, Mr. R. A. Lind. Plaintiff is an Ohio corporation 
with a factory at Newcomerstown, Ohio at whicl^ plaintiff 
manufactures files and other small tools. 

On January 21, 1936 Mr. Lind as regional director of the 
Board issued a complaint charging plaintiff with sponsor¬ 
ing the formation of a company union and with interfering 
with the rights of its employes to self-organization. This 
was charged to be a violation of section 8(1) and (2) of the 
National Labor Relations Act of July 5, 1935. A subpoena 
was issued to A. G. Heller, agent in charge of plaintiff’s 
business in Ohio, to produce at the hearing certalin books, 
records, correspondence and documents of plaintiff which 
would show the facts from which it could be determined 
whether plaintiff was engaged in interstate commerce or 
whether its business came within the expression ‘"affecting 
commerce” as defined in section 2 of the Act. 

Plaintiff obtained a rule to show cause wffiy defendants 
should not be enjoined pending the suit from further prose¬ 
cution of the complaint, further enforcement of the 

164 statute, from examining the books, records and docu¬ 
ments of plaintiff and from compelling production 

thereof, and from interfering with the conduct of plaintiff’s 
officers and the relations between plaintiff and its employes. 
The matter was heard upon the return of defendants, and 
affidavits, and also on defendants’ motion to dismiss. 

The National Labor Relations Act of July 5, f935—the 
procedural features of which are patterned largely on the 
Federal Trade Commission Act—provides for enforcement 
of orders of the Labor Board by the appropriate United 
States Court of Appeals. That Court may make a decree 
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enforcing, modifying or setting aside in whole or in part 
the Board’s order. Until such decree no order of the 
Board has any legal force. In reaching its decision the 
Court of Appeals may consider all the objections which 
are now made by the plaintiff. 

The remedy thus given has been held adequate as to the 
Federal Trade Commission and other similar bodies 
created by Congress. 

Plaintiff contends that the Labor Act is wholly uncon¬ 
stitutional and that the procedural provisions fall with the 
rest of the Act; that the holding of the proposed hearing will 
cause it irreparable injury and damage, and that the 
remedy given by the statute is inadequate. For these 
reasons plaintiff asserts that equity has jurisdiction to en¬ 
join the Labor Board from proceeding further. 

After careful study of the able and comprehensive briefs 
hied by counsel on both sides in this and other cases this 
day decided, I conclude that the statute involved gives the 
plaintiff adequate remedy, and the application for a re¬ 
straining order should be denied. 

1—Counsel for plaintiff contend that the National 
165 Labor Belations Act is unconstitutional in its en¬ 
tirety, while defendants’ counsel take the contrary 
position. The latter also argue that the statute is con¬ 
stitutional at least as applied to interstate bus companies 
and other similar forms of activity, citing Texas & New 
Orleans R. R. Co. v. Brotherhood of Ry. Clerks , 281 U. S. 
548. 

That case held constitutional the Railway Labor Act of 
May 20, 1926, 44 Stat. 577, U. S. Code Title 45, sections 
151-163. That statute recognized the right of railway em¬ 
ployes to bargain collectively, and provided that repre¬ 
sentatives should be designated by the respective parties 
4 ‘without interference, influence or coercion exercised by 
either party over the self-organization or designation of 
representatives by the other” (p. 558). 

Sections 7 and 8(2) of the present statute contain sub¬ 
stantially the same provisions as those under consideration 
in the foregoing case. 

While the present Act in other provisions goes much 
further than the Railway Labor Act of 1926, section 15 pro¬ 
vides that if any provision of the Act shall be held invalid 
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the remainder of the statute shall not be affected thereby. 

In view of this decision of the Supreme Court I do not 
think the present statute is wholly unconstitutional. 

See Associated Press v. Herrick, et al. decided March 
17, 1936 by Judge Bondy, and Precision Castings Co. Inc . 
v. Borland, decided March 6, 1936 by Judge Ripjpey. 

It follows that the provisions of the Act dealing with 
remedy are valid. 

I agree with defendants’ counsel that it is not pecessary 
in this case to pass on the validity of the remainder of the 
statute. 

2—In my opinion plaintiff does not show irrepar- 
166 able damage. 

(a) Obedience to a subpoena of the Board can be 
enforced only by a District Court of the United States. 

This is the view taken by counsel for defendants. See 
paragraph 21 of defendants’ Return and paragraph 6 of 
the motion to dismiss. Counsel for plaintiff contend that 
refusal to obey subpoena will violate section 12 which im¬ 
poses severe penalties upon any person who shall wilfully 
resist, prevent, impede or interfere with any member of 
the Board or any of its agents or agencies in the perform¬ 
ance of their duties. 

Judge Bondy in Associated Press v. Herrick, said— 

‘ 4 Subpoenas of the Board are not enforceable without 
intervention of the court. In case of contumacy or refusal 
to obey the subpoena of the Board it can merely apply to a 
court for an order requiring obedience to the subpoena. 
Only such a court order is enforceable by contempt pro¬ 
ceedings.” 

I agree with this construction, and hold that a refusal 
to obey a subpoena is not punishable under sectioti 12. 

The Board having assumed the legal position just 
adopted I think the Board is estopped to take aj different 
position in so far as this plaintiff is concerned in any mat¬ 
ter arising out of the present complaint. See Davis v. 
Wakelee, 156 U. S. 680, 689. 

Judge Bondy said in the above case— 

“The act however does not give the Board or its in¬ 
vestigators any authority to enter complainant’s place of 
business or to examine its records or to interview com¬ 
plainant’s employees on complainant’s premise^ without 
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complainant’s acquiescence, otherwise than by order of the 
Court under Sec. 11(2) of the Act. The provisions that the 
Board shall have access to evidence must be read in con¬ 
nection with the provisions for the issuance and enforce¬ 
ment of subpoenas”. 

I adopt this as a proper construction of Section 11(2) 
of the Act. 

(b) Counsel disagree as to the proper construc- 
167 tion of Section 12 of the Act. 

Plaintiff does not allege that it wishes or intends 
to violate this section, or that any one is threatening to en¬ 
force it. 

I think I should not attmept to construe section 12 be¬ 
cause (i) of the failure to allege that some one threatens 
to enforce that section. See Sparks , U. S. Atty. v. Mell- 
wood Dairy , 74 F(2d) 695, 697; and (ii) because defen¬ 
dants have no authoritv to enforce section 12 and the law 

•/ 

enforcement officers of the Government are not made 
parties. See Bookbinders Trade Asso. v. Book Mfgrs. 
Inst. 7 Fed. Supp. 847, 848; Appalachian El. Power Co. v. 
Smith , 67 F(2d) 451. 

(c) Plaintiff alleges that it will suffer irreparable injury 
because of the necessary expense of the hearing before the 
Board by interruption to its business due to the absence 
of employees as witnesses, by disruption of its amicable 
relations with its employes, and by unfavorable publicity 
which will result in loss of business. 

Plaintiff will be put to expense in defending the pro¬ 
ceeding before the National Labor Relations Board. But 
I am unable to say that there will be a saving by transfer¬ 
ring the trial in the first instance to the court. And if the 
court’s decision should be adverse to plaintiff such ex¬ 
penses would be increased. In Chamber of Commerce of 
Minneapolis v. Federal Trade Commission , 280F.45 and 
U. S. v. Illinois Central R. R. Co. 244 U. S. 82, 85 it was held 
that such expense was not ground for enjoining the pro¬ 
ceeding. 

Nor is damage to be suffered from the publicity of a 
hearing sufficient ground for injunction. See E. Griffiths 
Hughes v. Federal Trade Commission , 63 F(2d) 362, 61 
App. D. 0. 386, TJ. S. v. Los Angeles R. R. Co. 273 U. S. 299, 
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Penn. R. R. Co. v. U. S. Railroad Labor Board, 2611 U. S. 72, 
Richmond Hosiery Mills v. Camp, 74 F(2d) |200. 

168 And it is not clear that the friendly relations be¬ 
tween plaintiff and its employes would suffer less 
by reason of the hearing in court than by the hearing be¬ 
fore the Board. 

As I understand the authorities these matters do not 
justify an injunction. 

3—In my opinion the remedy given by the statute is 


adequate. 

An order of the Board is not self enforceable If the 
employer does not comply the order has no compulsory 
effect until it is reviewed and enforced by the appropriate 
Circuit Court of Appeals. The employer may rejquest the 
court to modify the order or set it aside; the Board may 
ask for a decree enforcing its order, and in the latter event 
(and possibly in the former event) the decision of the 
court may be reviewed by the Supreme Court. 

The employer has the right to raise before the Circuit 
Court of Appeals all of the questions sought to be raised 
in the present bill. 

It has been held that this procedure gives a complete and 
adequate remedy and that the Equity Court m^y not at 
the threshold of the inquiry enjoin the administrative trib¬ 
unal from proceeding to a decision. See ChambeV of Com¬ 
merce of Minneapolis v. Federal Trade Commission, 280 
F.45; Hurst v. Federal Trade Commission, 268 F. 874; 
Royal Baking Powder Co. v. Federal Trade Commission, 
32 F(2d) 966, 59 App. D. C. 70, 72; Sykes v. Jenny Wrenn, 
64 App. D. C. 370, 78 F(2d) 729; Federal Trade Commis¬ 
sion v. Maynard Coal Co. 57 App. D. C. 297, 22 F'(2d) 873; 
Federal Trade Commission v. Claire Furnace Co. 274 U. S. 
160. 

In view of the construction I have given the Labor 
169 Act, I think the decisions of the Court ot Appeals 
in Federal Trade Commission v. Miller s| National 
Federation, 57 App. D. C. 360, 23 F(2d) 968 anil 60 App. 
D. C. 68, 47 F(2d) 428 are consistent with my conclusion. 

Crowell v. Benson, 285 U. S. 22 has not been interpreted 
as invalidating the procedural provisions of thp Federal 
Trade Commission Act. I think it should have the same 
construction with respect to the present statute. See 
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Arkansas Wholesale Grocers’ Assn. v. Federal Trade 
Comm. 18 F(2d) 866, 870, certiorari denied 275 U. S. 533; 
Radio Commission v. Nelson Bros. 289 U. S. 266, 277; 
Kraatz v. Dunning , 69 F (2d) 802. 

I cannot agree with counsel for plaintiff that the deci¬ 
sions of the Supreme Court in Railroad Retirement Board 
v. Alton R. Co. 295 U. S. 330 and Ricliert Rice Mills v. 

Fontenot '80 Lawyers Ed. 143 are inconsistent with the 

%/ 

cases herein relied on; the procedural provisions of those 
statutes were very different, and the facts relied on to 
show irreparable injury also were quite different. 

4— In the two cases filed to restrain proceedings by the 
National Labor Relations Board which have reached the 
Circuit Courts of Appeals the latter courts denied applica¬ 
tions for temporary injunction. See Bemis Bros. Bag Co. 
v. FeideUon , in the Sixth Circuit, February 6, 1936 and 
Bradley Lumber Co. v. National Labor Relations Board , 
in the Fifth Circuit, February 22, 1936. 

5— For the foregoing reasons I conclude that the appli¬ 
cation for an injunction pendente lite should be denied, 
and that the motion to dismiss the bill of complaint should 
be granted. 

April 2 1936 

JESSE C. ADKINS 
Justice 

170 Finding of Fact and Conclusions of Law 

Filed April 9, 1936 

In the above-entitled cause heard before the undersigned 
Justice of the Supreme Court of the District of Columbia 
sitting in equity on an application by the plaintiff for an 
injunction pendente lite against the defendants, the Court, 
from the pleadings, affidavits and exhibits filed, makes the 
following findings of fact and reaches the following con¬ 
clusions of law: 

Fhidings of Fact 

1. The plaintiff is a corporation organized and existing 
under the laws of the State of New York and operates a 
shoe factory at Vincennes, Indiana. 

2. The defendant J. Warren Madden is Chairman and 
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Member and the defendants John M. Carmody and Edwin 
S. Smith are Members of the National Labor j Relations 
Board, appointed by the President of the United [States by 
and with the advice and consent of the Senate, pursuant to 
the authority of the National Labor Relations! Act, ap¬ 
proved July 5, 1935, and are at present acting as the 
171 National Labor Relations Board, said Boajrd having 
its principal office in the District of Columbia. 

3. On January 24, 1936, Robert H. Cowdrill, Regional 
Director for the Eleventh Region of the National Labor 
Relations Board, filed a complaint charging plaintiff with 
initiating the formation of a labor organization at the Vin¬ 
cennes plant, with threatening to discharge a certain em¬ 
ployee unless he ceased soliciting plaintiff’s employees to 
join Boot and Shoe Workers Union Local No. 649, with 
refusing to promote two certain employees to more re¬ 
munerative work because they joined and assisted said 
Union, with advising all employees to withdraw from mem¬ 
bership in said Union and with certain other ac|ts alleged 
to be unfair labor practices under the National Labor Re¬ 
lations Act in violation of Section 8, subdivisions (1), (2) 
and (3) thereof and issued a notice of hearing oh the alle¬ 
gations set forth in said complaint. The hearing noticed to 
be held upon said complaint was postponed and has not 
yet been held. 

4. The conduct of the hearing scheduled by the National 
Labor Relations Board under the terms of the National 
Labor Relations Act will not cause and has not threatened 
to cause plaintiff any great or irreparable damage cogniz¬ 
able in equity by reason of any matter set forth ifn the Bill 
of Complaint. 

5. The plaintiff does not allege in its Amended Bill of 
Complaint that it wishes or intends to violate Section 12 
of the National Labor Relations Act or that any one is 
threatening to enforce that Section against plainiiff. 

6. Additional findings of fact set forth in the Memoranda 
of the Court rendered on April 2, 1936, in this c^se and in 
the case of Heller Brothers Company of Newcomerstown 
v. Ralph A. Lind , Equity No. 60593, are incorporated herein 
and made a part hereof. 
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172 Conclusions of Law 

1. The National Labor Relations Act by its terms affords 
an adequate remedy. 

2. Orders of the National Labor Relations Board are not 
self-executing and are not enforceable until reviewed by the 
appropriate United States Circuit Court of Appeals. That 
the Court may make a decree enforcing, modifying or set¬ 
ting aside, in whole or in part, the Board’s order. 

3. The plaintiff may raise all the questions sought to be 
raised here before the Circuit Court of Appeals in the 
event the Board seeks to enforce its order against the 
plaintiff or plaintiff seeks to review the Board’s order. 

4. Refusal by the plaintiff to obey the subpoena of the 
Board is not punishable under Section 12 of the National 
Labor Relations Act; obedience to the Board’s subpoena 
can be enforced only in the United States District Courts 
under Section 11(2) of the National Labor Relations Act. 

5. The plaintiff will not suffer great or irreparable dam¬ 
age or injury cognizable in equity by reason of any matter 
alleged in the Bill of Complaint. 

6. The National Labor Relations Act is not wholly un¬ 
constitutional. 

7. The Application for an injunction pendente lite should 
be denied, the petition for declaratory judgment should be 
denied and the motion to dismiss the bill should be granted. 

8. Additional conclusions of law set forth in the Memo¬ 
randa of the Court rendered on April 2, 1936, in this case 
and in the case of Heller Brothers Company of Newcom- 
erstown v. Ralph A. Lind , Equity 60593, are incorporated 
herein and made a part hereof. 

: JESSE C. ADKINS 

Justice 

Dated: April 10,1936 

173 Decree Denying Application for Preliminary Injunc¬ 
tion and Granting Motion to Dismiss and Dismiss¬ 
ing Amended Bill of Complaint and Denying Peti¬ 
tion for Declaratory Judgment. 

1 Filed April 10, 1936 

This cause came on to be heard at this term on applica¬ 
tion by the plaintiff for a preliminary injunction and on a 
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be and it 


herein be 


complaint 


motion of defendants to dismiss the amended bill of com¬ 
plaint and petition for declaratory judgment, and upon the 
verified amended bill of complaint and petition fo x declara¬ 
tory judgment with exhibits attached, affidavit^ and the 
joint return of the defendants to the order to shbw cause, 
and was argued by counsel, and thereupon, upon consi¬ 
deration thereof, it is by the Court this 10th day of April, 
1936. * | 

Adjudged, Ordered and Decreed: 

(1) That the application for a preliminary Injunction 
be, and it hereby is, denied; 

(2) The petition for a declaratory judgment 
hereby is denied. 

(3) The rule to show cause heretofore entered 
and it hereby is discharged; 

(4) The motion to dismiss the Amended bill of 
be and it hereby is granted; and 

(5) The amended bill of complaint tye and it 
174 hereby is dismissed with costs. 

JESSE C. ADKINS 
Justice 

Exception of the plaintiff, Brown Shoe Company, Inc., 
is hereby noted to the entry of the above decree akd to each 
and every part thereof and to so much thereof as refuses 
any of the relief herein prayed by the plaintiff, and the 
plaintiff, by its attorneys, in open court petitions for and 
notes an appeal from the above decree to the United States 
Court of Appeals for the District of Columbia oi| this 10th 
day of April, 1936, which appeal is hereby grknted and 
noted; whereupon, the maximum undertaking for costs is 
hereby fixed at One Hundred Dollars ($100.00) with leave 
to deposit the sum of Fifty Dollars ($50.00) with the Clerk 
in lieu thereof. 


JESSE C. A 
Justice 


IDKINS 
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175 Plaintiff’s Exceptions to the Court’s Findings and 
Conclusions and Refusals to Find and Conclude and 
Issue a Preliminary and a Permanent Injunction 
and Enter a Declaratory Judgment. 

Filed April 10, 1936. 

I. Plaintiff excepts to Findings of Fact Nos. 4, 5 and 6 
made and entered by the Court herein and to each and 
every part thereof and to each such finding and part thereof 
severally as not supported by and contrary to the plead¬ 
ings and the evidence; as constituting in whole or in part 
conclusions of law, and as erroneous in fact and in law and 
as inconsistent wfith facts found or not denied. 

II. Plaintiff excepts to each and every conclusion of law 
reached and entered by the Court herein, Conclusions Nos. 
1, 2, 3, 4, 5, 6, 7 and 8, severally, and to each and every part 
thereof, severally, as erroneous in law; as contrary to the 
pleadings, the evidence, and the law; and as not supported 
by the pleadings or the evidence; and as inconsistent with 
facts found or not denied. 

III. Plaintiff excepts to the failure and refusal of the 
Court to accept and adopt the plaintiff’s Proposed Find¬ 
ings of Fact on the Application for a Preliminary Injunc¬ 
tion and on the Motion to Dismiss the Bill of Complaint and 
Petition for Declaratory Judgment as follows, or the sub¬ 
stance of them; and to the failure and refusal of the 

176 Cdurt to adopt each of such findings and each part 
thereof, severally, or the substance thereof: 

1. The facts as stated in the Amended Bill of Complaint 
and Petition for Declaratory judgment, including without 
limitation of the foregoing: 

(a) The plaintiff, Brown Shoe Company, Inc., owns and 
operates a manufacturing plant at Vincennes, Indiana, a 
going concern, including goodwill, of a value in excess of 
$425,000. At said plant plaintiff manufactures raw, partly 
finished and finished materials into various types and 
grades of stitched down shoes, and the movement of raw 
materials used in the manufacture of shoes terminates be¬ 
fore the manufacturing process involving said materials 
at said plant commences. The entire process of manufac¬ 
turing shoes is commenced and completed at the Vincennes 
plant, and neither the materials going into production at 
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said plant or the product of said plant are transported by 
plaintiff, such transportation being conducted by carriers 
engaged in transportation. Plaintiff employs during the 
period of peak production approximately 600 employees 
and a yearly average of 500 employees at said plant. All 
of said employees are engaged in the manufacture at said 
plant of shoes or in maintaining the plant or the machinery 
with which the manufacturing is conducted, and there exists 
between the plaintiff and each of such employees oral con¬ 
tracts governing rates of pay, wages, hours of employment 
and other conditions of employment. 

(b) On January 24, 1936, the National Labo^* Relations 
Board, acting through Robert H. Cowdrill, Regional Di¬ 
rector for the Eleventh Region of said Board, issued its 
combined Complaint and Notice of Hearing tased on a 
charge lodged by the Boot and Shoe Workers Ujiion, Local 
No. 649, alleging that the plaintiff in its relations with its 
employees engaged in connection with the manufacturing 
operations of the plaintiff, at its Vincennes plapt had en¬ 
gaged and was engaging in certain unfair labop practices 
as defined by the National Labor Relations Act, jand giving 
notice that a hearing on said Complaint was scheduled to be 
held before said Board at Vincennes, Indiana, commencing 
on February 11, 1936. 

(c) Plaintiff owns and operates a shoe manufacturing 
plant at Salem, Illinois, and at said plant employs many 
workmen in connection with its manufacturing operations 

there. A complaint was lodged against plaintiff by 
177 the National Labor Relations Board charging that 

it had engaged in certain unfair labor practices as 
defined by the National Labor Relations Act w|th respect 
to such employees, and a long and extensive hearing was 
had thereon. As a result of such hearing, th^ publicity 
given thereto, the manner in which such hearing was con¬ 
ducted, and the fact that plaintiff was charged with violat¬ 
ing a Federal law, plaintiff has suffered and is pow suffer¬ 
ing damage to its goodwill and business repuiation, has 
suffered loss of sales in its products and heavyf expenses, 
and the relations between it and its employees ^ind among 
the employees themselves have become strain^ 
efficiency of said plant has been curtailed. The 


the 


d and 
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holding, prosecution or continuation of the Vincennes hear¬ 
ing will cause plaintiff further loss of goodwill, and plain¬ 
tiff will incur the ill will of the public and its employees, 
will incur heavy expenses in connection with the conduct of 
said hearing and will suffer disruption of the harmonious 
relations between it and its employees and among such em¬ 
ployees by reason thereof, and inefficiency in its manufac¬ 
turing operations will result therefrom. The extent and 
amount of the injury so incurred, as aforesaid, is not as¬ 
certainable in pecuniary value. 

2. On or about February 14, 1936, Alphonse G. Eberle, 
Trial Examiner of the National Labor Relations Board, 
Fourteenth Region, in the matter of the Salem hearing ren¬ 
dered his intermediate report to the National Labor Rela¬ 
tions Board and therein concluded that the plaintiff had 
not engaged in any of the unfair labor practices which the 
complaint of the National Labor Relations Board against 
it in the Salem hearing alleged that it had been engaged 
in, and recommended that said complaint be dismissed. 

IV. Plaintiff excepts to the failure and refusal of the 
Court to accept and adopt the plaintiff’s Proposed Con¬ 
clusions of Law on the Application for a Preliminary In¬ 
junction and on the Motion to Dismiss the Bill of Com¬ 
plaint and Petition for Declaratory Judgment as follows, 
or the substance thereof; and to the failure and refusal of 
the Court to accept and adopt each of said conclusions and 
each part thereof, severally, or the substance thereof: 
178 1. This suit arises under the Constitution and laws 

of the United States and involves the construction, 
application, validity and enforcement of the National Labor 
Relations Act. 

2. Neither the plaintiff in its manufacturing operations 
at its Vincennes plant is engaged in, nor do the labor rela¬ 
tions between plaintiff and its employees there or among 
such employees in connection with such operations consti¬ 
tute, commerce with foreign nations or among the several 
States, nor do such operations or such relations directly 
affect such commerce, nor do they burden or obstruct such 
commerce or the free flow thereof, nor have they led, nor 
do they tend to lead, to labor disputes burdening or ob¬ 
structing such commerce or the free flow thereof; nor do 
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such operations occur or such relations exist in t|he course 
or current of commerce with foreign nations or dmong the 
several States, nor are they an integral part of the opera¬ 
tions of instrumentalities of such commerce. Such manu¬ 
facturing operations of plaintiff at its Vincennes j plant are 
purely local and intrastate in character. 

3. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 2, there is grave doubt that the plaintiff ig its man¬ 
ufacturing operations at its Vincennes plant is engaged in, 
or that the labor relations between plaintiff and ilfs employ¬ 
ees there or among such employees in connection!with such 
operations constitute, commerce with foreign nations or 
among the several States, or that such operations or such 
relations directly affect such commerce or burden <jr obstruct 
such commerce or the free flow thereof or have Hd or tend 
to lead to labor disputes burdening or obstructing such com¬ 
merce or the free flow thereof, or that such operations 
occur or such relations exist in the course or curreht of com¬ 
merce with foreign nations or among the several States, or 
are an integral part of the operations of instrumentalities 
of such commerce. 

4. The employees of the plaintiff engaged in (Connection 
with the manufacturing operations of plaintiff sit its Vin¬ 
cennes plant are not engaged in commerce with foreign na¬ 
tions or among the several States nor in activities which 
directly affect such commerce, nor do such activities burden 
or obstruct such commerce or the free flow thereof, nor 
have they led nor do they tend to lead to labof disputes 
burdening or obstructing such commerce or the free flow 
thereof, nor do such activities occur in the course or current 
of commerce with foreign nations or among the several 
States, nor are they an integral part of the operations of 

instrumentalities of such commerce. Such activities 


179 are purely local and intrastate in character. 

5. Regardless of the accuracy of the foregoing 
Conclusion No. 4, there is grave doubt that the employees of 
the plaintiff engaged in connection with the manufacturing 
operations of plaintiff at its Vincennes plant, arte engaged 
in commerce with foreign nations or among the several 
States, or in activities which directly affect such commerce, 
or that such activities burden or obstruct such |commerce 
or the free flow thereof, or have led or tend to le^d to labor 

i 


138 


BROWN SHOE COMPANY, INC., VS. 


disputes burdening or obstructing such commerce or the 
free flow thereof, or that such activities occur in the course 
or current of commerce with foreign nations or among the 
several States, or are an integral part of the operations of 
instrumentalities of such commerce. 

6. The charges of unfair labor practices set forth in the 
complaint Cf the National Labor Relations Board against 
the plaintiff relative to the Vincennes hearing relate to mat¬ 
ters which are purely local and intrastate in character and 
solely affect the relations between the plaintiff and its em¬ 
ployees and among such employees in the manufacture of 
shoes at the Vincennes plant of the plaintiff and such mat¬ 
ters do not constitute commerce with foreign nations or 
among the several States and do not directly affect such 
commerce. 

7. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 6, there is grave doubt that the matters referred 
to therein, to which the charges of unfair labor practices 
set forth in the complaint of the National Labor Relations 
Board against the plaintiff relative to the Vincennes hear¬ 
ing relate, constitute commerce with foreign nations or 
among the several States or directly affect such commerce. 

8. The contracts of employment between plaintiff and its 
employees and its right to negotiate individually with its 
employees as it and they shall see fit are valuable rights 
which it is entitled to exercise and enjoy and which pursu¬ 
ant to the Constitution of the United States, are not sub¬ 
ject to regulation or control under any provisions of the 
National Labor Relations Act. 

9. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 8, there is grave doubt that the contracts of em¬ 
ployment between plaintiff and its employees and its right 

to negotiate individually with its employees as it 
180 and they shall see fit are subject to regulation or con¬ 
trol under any provisions of the National Labor Re¬ 
lations Act. 

10. Under the National Labor Relations Act and in order 
to comply with any order made pursuant thereto based 
upon the complaint of the National Labor Relations Board 
against the plaintiff relative to the Vincennes hearing, the 
plaintiff would be required to continue contractual rela¬ 
tions with a certain employee named therein in paragraph 
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4 thereof, modify its contractual relations with certain em¬ 
ployees named therein in paragraphs 11, 12, 13 and 14 
thereof and to refrain from the continuation of or renewed 
participation in certain action in which it is alleged in said 
complaint the plaintiff has engaged and which is c^scribed 
therein in paragraphs 7 and 8 thereof, which requirements 
would constitute an infringement of the personal liberty, the 
liberty to contract and the rights of private property of 
plaintiff. i 

11. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 10, there is grave doubt that the requirements re¬ 
ferred to in such Conclusion No. 10 would not constitute 
an infringement of the personal liberty, the liberty to con¬ 
tract and the rights of private property of plaintijff. 

12. The pendency, holding, prosecution or continuation of 
the Vincennes hearing, by impairing the harmonibus rela¬ 
tions between the plaintiff and its employees at its Vin¬ 
cennes plant and impairing the public goodwill of the plain¬ 
tiff, threatens to and will cause it irreparable and irremedi¬ 
able loss, damage and injury. 

13. The irreparable and irremediable loss, damage and 
injury with which the plaintiff is threatened and which will 
be caused to the plaintiff as set forth in the foregoing Con¬ 
clusion No. 12 can not be wholly ascertained in a pecuniary 
value and plaintiff would not be able to prove the full or 
exact amount thereof in any court of law and is Without a 
timely, plain, adequate and complete remedy at lakv. 

14. If the plaintiff should refuse permission to, pr resist, 
prevent, impede or interfere with, any investigation or any 
other steps which any member of the National Labor Re¬ 
lations Board or any of its agents or agencies should 

181 take or attempt to take to carry out any of the pur¬ 
poses of the National Labor Relations Act, the plain¬ 
tiff would thereby expose itself to, and be threatened with, 
the immediate imposition of a fine in the maximum amount 
of $5,000 pursuant to the provisions of Section 12 of said 
Act and the officers and employees of the plaintiff would be 
exposed to, and be threatened with, the immediate imposi¬ 
tion of such a fine or imprisonment for as much as one 
year, or both, pursuant to the provisions of such Section 
12, for the prevention of which there does not exist a timely, 
plain, adequate or complete remedy at law and which fine 
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and imprisonment constitute such a heavy and stringent 
penalty as to preclude the plaintiff from seeking to exer¬ 
cise its constitutional rights and as to coerce the plaintiff, 
its officers and employees, into permitting said Board, its 
agents and agencies, to invade the constitutional rights of 
the plaintiff, its officers and employees, without legal war¬ 
rant and cause it to suffer damage thereby as a result of 
the disclosure of confidential information pertaining to the 
business of the plaintiff at the Vincennes plant, which the 
plaintiff is entitled to have preserved as confidential; 
wherefore, the plaintiff is entitled to have issue out of this 
Court an injunction restraining and enjoining the defen¬ 
dants. individuals and as members of said Board, and each 
of them, and their agents, agencies, assistants, employees, 
and representatives, and each of them, and their agents, 
agencies, assistants employees and representatives, and 
each of them, from taking, or attempting to take, any action, 
and from Carrying out, or attempting to carry out, any pur¬ 
poses, the taking or carrying out of which would require 
the plaintiff not to resist, prevent, impede or interfere with 
anv member of said Board of anv of its agents or agencies, 
until it shall have been determined finally whether or not 
said Act is constitutional with respect to the manufacturing 
operations of the plaintiff at its Vincennes plant or to the 
relations between the plaintiff and its employees there or to 
the relations among such employees. 

15. The National Labor Relations Act is illegal and void 
in so far as it affects the manufacturing operations of the 
plaintiff at its Vincennes plant or results in interference 
with the relations between the plaintiff and its employees 
engaged there in such manufacturing operations or 
182 the relations among such employees, in that it vio¬ 
lates the Constitution of the United States in the fol¬ 
lowing respects: 

(a) Said Act cannot be sustained under the Commerce 
Clause contained in Section Eight of Article I of the Con¬ 
stitution of the United States, since it seeks to regulate 
matters concerning the wholly intrastate manufacturing 
operations of the plaintiff, a regulation which does not 
constitute the regulation of commerce with foreign na¬ 
tions or among the several States. 
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(b) Said Act is violative of the Tenth Amendment to the 
Constitution of the United States, in that it constitutes an 
invasion by the Federal Government of fields of regulation 
reserved by that Amendment to the States or to the People, 
because said Act is in purpose, in essence and on its face an 
attempt to regulate matters not committed to the Federal 
Government by the Constitution of the United S ;ates, in 
that it attempts to regulate local industry, including the 
relations between employers, including the plain*iff, and 
their employees in respect to rates of pay, wages, hours of 
employment and other conditions of employment. 

(c) Said Act is violative of the Ninth Amendment to the 
Constitution of the United States, in that by said Act the 
Government of the United States through the Congress has 
presumed and purported to assume jurisdiction ^ind con¬ 
trol of certain rights retained by the States or by th|e people 
and which, in so far as the business of the plaintiff at its 
Vincennes plant is concerned, can be exercised only by the 
State of Indiana, if at all. 

(d) Said Act is violative of the Fifth Amendment to the 
Constitution of the United States, in that 

(i) it attempts to deprive the plaintiff, without du^ process 
of law of the liberty guaranteed to it by that Amendment; 

(ii) it attempts to deprive the plaintiff, without due proc¬ 
ess of law, of its property rights, including the right to deal 
freely and independently with its employees or any of them 

or any group thereof in respect to rates of pay, 
183 wages, hours of employment and other conditions 
of employment; 

(iii) it attempts to take the private property of the plain¬ 
tiff for a public use, without the payment of just compen¬ 
sation; 

(iv) it is wholly unreasonable, arbitrary and capricious. 

(e) Said Act is violative of the Fourth amendment to the 
Constitution of the United States, in that it permit^ and au¬ 
thorizes unreasonable searches and seizures of pabers and 
effects of employers, including the plaintiff, and peprives 
employers, including the plaintiff, of the right to be secure 
in their papers and effects. 

(f) Said Act is violative of the Third Article of J;he Con¬ 
stitution of the United States, in that it purport^ to vest 
judicial power of the United States in large pa^t in the 


142 ' BROWN SHOE COMPANY, INC., YS. 

National Labor Relations Board and not in the courts as 
required by said Article, and said Act thereby purports to 
infringe upon, and violate, the constitutional authority of 
the courts of the United States. 

(g) Said Act is violative of the Seventh Amendment to 
the Constitution of the United States, in that no trial by 
jury is permitted or required by said Act. 

16. Regardless of the accuracy of the foregoing Con¬ 
clusion No. 15, there is grave doubt that the National Labor 
Relations Act is legal and constitutional in so far as it af¬ 
fects the manufacturing operations of the plaintiff at its 
Vincennes plant, or results in interference with the rela¬ 
tions between the plaintiff and its employees engaged in 
such manufacturing operations or the relations among such 
employees, because of the question of its validity under the 
Constitution of the United States in the respects set out in 
such Conclusion No. 15. 

17. The National Labor Relations Act is illegal, 
184 void and unconstitutional as a whole for the reason 
that it purports to apply indiscriminately and equally 
to all employers whether or not they are engaged in com¬ 
merce with foreign nations or among the several States or 
in transactions which directly affect such commerce and to 
their relations with their employees and to such employees. 

18. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 17, there is grave doubt that the National Labor 
Relations Act is legal and constitutional in any respect in 
that it purports to apply indiscriminately and equally to 
all employers whether or not they are engaged in com¬ 
merce with foreign nations or among the several States or 
in transactions which directly affect such commerce and to 
their relations with their employees and to such employees. 

19. The procedure provided by the National Labor Rela¬ 
tions Act for the review of orders of the National Labor 
Relations Board by the courts of the United States is not, 
and is not intended as, an exclusive statutory remedy and 
is not a timely, or a plain, or an adequate, or a complete 
remedy at law; and the statutory provisions for review of 
the orders of said Board do not make any provision for an 
independent judicial determination of all questions, both of 
law and of fact, essential to the preservation of the con¬ 
stitutional rights of the plaintiff, nor is any provision made 
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for an independent judicial determination of the existence 
or non-existence of the fundamental or jurisdictional facts, 
the existence of which facts is a condition precedent to the 
operation of the statutory scheme as applied to the plaintiff. 

20. The procedure provided in the National Labor 
185 Relations Act for the review of orders of the National 
Labor Relations Board does not afford the plaintiff 
a timely, plain, adequate, or complete remedy at law, and 
accordingly, it has no protection for its constitutional and 
property rights thereunder, and inasmuch as said Act is 
wholly unconstitutional and invalid, the remedy purportedly 
afforded by said Act is not a remedy at all. 

21. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 20, there is grave doubt that the procedure pro¬ 
vided in the National Labor Relations Act for tie review 
of orders of the National Labor Relations Boa^-d would 
afford the plaintiff a timely, adequate or complete remedy 
at law and, accordingly, that it has any protection for its 
constitutional and property rights thereunder ahd, inas¬ 
much as there is grave doubt that said Act is constitutional 
in any respect there is equal doubt that the remedy pur¬ 
portedly afforded by said Act is a remedy at all. j 

22. Under the National Labor Relations Act, pr other¬ 
wise, the defendants are utterly without lawful right or au¬ 
thority to originate, maintain or prosecute any purported 
complaint or complaints, to issue any purported Notice or 
notices, or to conduct any hearing or hearings under said 
Act and all actions, complaints, notices and authority at¬ 
tempted and purported to be exercised by the defendants, 
their agents or agencies, under and by force of said Act 
with respect to the manufacturing operations of the plain¬ 
tiff at the Vincennes plant and its relations witli its em¬ 
ployees there engaged in such operations and the relations 
among such employees are void and unconstitutional and in 
seeking to apply them to the plaintiff in connection with 
such operations and such relations the defendants are 
usurping authority in violation of the constitutional rights 
of the plaintiff for the reason set forth in the foregoing 
Conclusion No. 17. 

23. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 22, there is grave doubt that under the National 
Labor Relations Act the defendants have any lawful right 
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or authority whatsoever to originate, maintain or prosecute 
any purported complaint or complaints, to issue any 
purported notice or notices or to conduct any hear¬ 
ing or hearings under said Act and that all actions, com¬ 
plaints, notices and authority attempted or purported to 
be exercised by the defendants, their agents or agencies, 
under and by force of said Act with respect to the manu¬ 
facturing operations of the plaintiff at the Vincennes plant 
and its relations with its employees there engaged in such 
operations and the relations among such employees 
186 are legal and constitutional and that in seeking to 
apply them to plaintiff in connection with such opera¬ 
tions and such relations the defendants are not usurping 
authoritv in violation of the constitutional rights of the 

v V . 1 

plaintiff for the reasons set forth in the foregoing Conclu¬ 
sion No. 18. 

24. The plaintiff is entitled to have a declaratory judg¬ 
ment adjudging and declaring that the National Labor Re¬ 
lations Act and all actions and orders of the defendants 
thereunder are illegal, void and unconstitutional either as 
a whole or as attempted to be applied to the plaintiff at its 
Vincennbs plant or to the labor relations between the plain¬ 
tiff and its employees there or to the relations among such 
employees. 

25. The motion to dismiss the Amended Bill of Complaint 
and Petition for Declaratory Judgment should be denied. 

26. The plaintiff is entitled to have issue out of this Court 
a permanent injunction, restraining and enjoining the de¬ 
fendants, individually and as members of the National La¬ 
bor Relations Board, and each of them, and their agents, 
agencies, assistants, employees, and representatives, and 
each of them, and their successors in office, and each of 
them, and their agents, agencies, assistants, employees and 
representatives, and each of them, from holding or causing 
to be held, at any time or times, a hearing for the purpose 
of determining whether or not the plaintiff has engaged in 
any so-called unfair labor practices under the National La¬ 
bor Relations Act at its Vincennes plant, and from having 
any proceedings or taking any action whatsoever, at any 
time or times, with respect thereto. 

27. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 26, the plaintiff is entitled to have issue out of this 
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Court a preliminary injunction, restraining and enjoining 
the defendants, individually and as members of the National 
Labor Relations Board, and each of them, and th^ir agents, 
agencies, assistants, employees, and representatives, and 
each of them, and their successors in office, and eaqh of them, 
and their agents, agencies, assistants, employees &nd repre¬ 
sentatives, and each of them, from holding or caiising to be 
held, at any time or times, a hearing for the purpose of de¬ 
termining whether or not the plaintiff has engaged in any 
so-called unfair labor practices under the National Labor 
Relations Act at its Vincennes plant, and from paving any 
proceedings or taking any action whatsoever, at a[ny time or 
times, with respect thereto. 

V. Plaintiff excepts to the refusal and failure of the 

187 Court to grant the plaintiff’s application 'for a pre¬ 
liminary injunction and failure and refusal to grant 

to plaintiff and not granting and issuing a preliminary in¬ 
junction as prayed. 

VI. Plaintiff excepts to the refusal and failure of the 
Court to grant to plaintiff a permanent injunction as 
prayed. 

VII. Plaintiff excepts to the refusal and failure of the 
Court to denv defendants’ motion to dismiss. 

* i 

VIII. Plaintiff excepts to the refusal and failure of the 
Court to enter its judgment declaring, ordering,! ad judging 
and decreeing that the National Labor Relations! Act is un¬ 
constitutional, void and unenforceable and that said Act 
and the actions taken and the actions proposed lo be taken 
by the defendants thereunder in relation to the plaintiff are 
unconstitutional, void and unenforceable. 

The foregoing exceptions are hereby allowed and made 
of record this day of April, 1936. 

Justice. 

188 Assignments of Error . j 

Filed April 13,1936. j 

Comes now Brown Shoe Company, Inc., by itsl attorneys, 
and says that in the record and proceedings anq in the de- 
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cree entered in the above-entitled cause on April 10, 1936, 
there is error in the following* respects: 

I. The Court erred in overruling, denying and failing and 
refusing to grant plaintiff’s application for preliminary in¬ 
junction as prayed. 

II. The Court erred in failing and refusing to grant to 
plaintiff and in not issuing a preliminary injunction as 
prayed. 

III. The Court erred in failing and refusing to grant to 
plaintiff and in not issuing a permanent injunction as 
prayed. 

IV. The Court erred in failing and refusing to enter a 
judgment declaring and ordering, adjudging and decreeing 
that the National Labor Relations Act is unconstitutional, 
void and unenforceable. 

V. The Court erred in failing and refusing to enter 
189 a judgment declaring and ordering, adjudging and 
decreeing, that the actions taken and the actions pro¬ 
posed to be taken by the defendants under the National La¬ 
bor Relations Act in relation to the plaintiff are unconsti¬ 
tutional, void and unenforceable. 

VI. The Court erred in dismissing plaintiff’s amended 
petition for declaratory judgment. 

VII. The Court erred in dismissing plaintiff’s amended 
bill of complaint. 

VIII. The Court erred in dismissing plaintiff’s amended 
bill of complaint and petition for declaratory judgment. 

IX. The Court erred in granting, and in failing and re¬ 
fusing to deny, defendants’ motion to dismiss. 

X. The Court erred in making, and in not refusing to 
make, its finding of fact No. 4, and in each and every part 
thereof, severally; and in failing and refusing to find and 
hold and rule to the contrary. Said finding, and each and 
every part thereof, severally, constitutes in whole or in part 
a conclusion of law and is erroneous in law; is not sup¬ 
ported by, and is contrary to, the pleadings and the evi¬ 
dence; is erroneous in fact; and is inconsistent with the 
facts found or not denied. 

XI. The Court erred in making, and in not refusing to 
make, its finding of fact No. 5, and in each and every part 
thereof, severally; and in failing and refusing to find and 
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hold and rule to the contrary. Said finding', and each 
190 and every part thereof, severally, constitutes in 
whole or in part a conclusion of law and is erroneous 
in law; is not supported by, and is contrary to, the plead¬ 
ings and the evidence; is erroneous in fact; and is incon¬ 
sistent with the facts found or not denied. 

XII. The Court erred in making, and in not Refusing to 
make, its finding of fact No. 6, and in each and every part 
thereof, severally; and in failing and refusing to find and 
hold and rule to the contrary. Said finding, and each and 
every part thereof, severally, constitutes in whole or in 
part a conclusion of law and is erroneous in law; is not 
supported by, and is contrary to, the pleadings ajnd the evi¬ 
dence; is erroneous in fact; and is inconsistent with the 
facts found or not denied. 

XIII. The Court erred in its conclusion of law, 1 No. 1, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon jthe ground 
that they, and each of them, are erroneous in point of law; 
are contrary to the pleadings, the evidence and the law; are 
not supported by the pleadings or the evidence; and are in¬ 
consistent with facts found or not denied. 

XIV. The Court erred in its conclusion of law No. 2, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they, and each of them, are erroneous in point of law; 
are contrary to the pleadings, the evidence and the law; are 
not supported by the pleadings or the evidence; and are in¬ 
consistent with facts found or not denied. 

XV. The Court erred in its conclusion of law No. 3, and 
in each and every part thereof, severally, and i|n each and 
every conclusion, ruling or holding therein,' upon the 
ground that they, and each of them, are erroneous in point 

of law; are contrary to the pleadings, the evidence 
191 and the law; are not supported by the pleadings or 
the evidence; and are inconsistent with facts found 
or not denied. 

XVI. The Court erred in its conclusion of law No. 4, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they, and each of them, are erroneous in pdint of law; 
are contrary to the pleadings, the evidence and the law; 
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are not supported by the pleadings or the evidence; and 
are inconsistent with facts found or not denied. 

XVII. The Court erred in its conclusion of law No. 5, 
and in each and every part thereof, severally, and in each 
and every conclusion, ruling or holding therein, upon the 
ground that they, and each of them, are erroneous in point 
of law; are contrary to the pleadings, the evidence and the 
law; are not supported by the pleadings or the evidence; 
and are inconsistent with facts found or not denied. 

XVIII. The Court erred in its conclusion of law No. 6, 
and in each and every part thereof, severally, and in each 
and every conclusion, ruling or holding therein, upon the 
ground that they, and each of them, are erroneous in point 
of law; are contrary to the pleadings, the evidence and the 
law; are not supported by the pleadings or the evidence; 
and are inconsistent with facts found or not denied. 

XIX. The Court erred in its conclusion of law No. 7, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 

that they, and each of them, are erroneous in point of 
192 law; are contrary to the pleadings, the evidence and 
the law; are not supported by the pleadings or the 
evidence; and are inconsistent with facts found or not 
denied. 

XX. The Court erred in its conclusion of law No. 8, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they, and each of them, are erroneous in point of law T ; 
are contrary to the pleadings, the evidence and the law; are 
not supported by the pleadings or the evidence; and are in¬ 
consistent with facts found or not denied. 

XXI. The Court erred in failing and refusing to accept 
and adopt the plaintiff’s proposed findings of fact on the 
Application for a Preliminary Injunction and on the Mo¬ 
tion to Dismiss the Amended Bill of Complaint and Peti¬ 
tion for Declaratory Judgment, and on each of them, 
severally, as follows, or the substance of them; and in 
failing and refusing to accept and adopt each of such find¬ 
ings and each part thereof, severally, or the substance 
thereof: 

1. The facts as stated in the Amended Bill of Complaint 
and Petition for Declaratory Judgment, including without 
limitation of the foresroinsr: 
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(a) The plaintiff, Brown Shoe Company, Inc.,i owns and 
operates a manufacturing plant at Vincennes, Indiana, a 
going concern, including goodwill, of a value in excess of 
$425,000. At said plant plaintiff manufactures raw, partly 
finished and finished materials into various types and 
grades of stitched down shoes, and the movement of raw 
materials used in the manufacture of shoe terminates be¬ 
fore the manufacturing process involving said mjaterials at 
said plant commences. The entire process of manufactur¬ 
ing shoes is commenced and completed at the iVincennes 
plant, and neither the materials going into production at 
said plant or the product of said plant are transported by 
plaintiff, such transportation being conducted by carriers 
engaged in transportation. Plaintiff employs during the 
period of peak production approximately 600 employees and 
a yearly average of 500 employees at said plaint. All of 
said employees are engaged in the manufacture at said 
plant of shoes or in maintaining the plant or the Jmachinery 
with which the manufacturing is conducted, and there ex- 
ists between the plaintiff and each of such employees oral 
contracts governing rates of pay, wages, hours <pf employ¬ 
ment and other conditions of employment. 

(b) On January 24, 1936, the National Labor Relations 
Board, acting through Robert H. Cowdrill, Regional Di¬ 
rector for the Eleventh Region of said Board, issued 

193 its combined Complaint and Notice of Hearing based 
on a charge lodged bv the Boot and Shoe Workers 
Union, Local No. 649, alleging that the plaintiff in its rela¬ 
tions with its employees engaged in connection with the 
manufacturing operations of the plaintiff at its IVincennes 
plant had engaged and was engaging in certain j unfair la¬ 
bor practices as defined by the National Labor; Relations 
Act, and giving notice that a hearing on said Complaint was 
scheduled to be held before said Board at Vincjennes, In¬ 
diana, commencing on February 11, 1936. 

(c) Plaintiff owns and operates a shoe manufacturing 
plant at Salem, Illinois, and at said plant employs many 
workmen in connection with its manufacturing operations 
there. A complaint was lodged against plaintiff by the 
National Labor Relations Board charging that it had en¬ 
gaged in certain unfair labor practices as defined by the 
National Labor Relations Act with respect to such em- 
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ployees, and a long and extensive hearing was had thereon. 
Asa result of such hearing, the publicity given thereto, the 
manner in which such hearing was conducted, and the fact 
that plaintiff was charged with violating a Federal law, 
plaintiff has suffered and is now suffering damage to its 
goodwill and business reputation, has suffered loss of sales 
in its products and heavy expenses, and the relations be¬ 
tween it and its employees and among the employees them¬ 
selves have become strained and the efficiency of said plant 
has been curtailed. The pendency, holding, prosecution or 
continuation of the Vincennes hearing will cause plaintiff 
further loss of goodwill, and plaintiff will incur the ill will 
of the public and its employees, will incur heavy expenses 
in connection with the conduct of said hearing and will suf¬ 
fer disruption of the harmonious relations between it and 
its employees and among such employees by reason thereof, 
and inefficiency in its manufacturing operations will result 
therefrom. The extent and amount of the injury so in¬ 
curred, as aforesaid, is not ascertainable in pecuniary value. 

2. On or about February 14, 1936, Alphonse G. 
194 Eberle, Trial Examiner of the National Labor Rela- 
tioiis Board, Fourteenth Region, in the matter of the 
Salem hearing rendered his intermediate report to the Na¬ 
tional Labor Relations Board and therein concluded that 
the plaintiff had not engaged in any of the unfair labor 
practices which the complaint of the National Labor Rela¬ 
tions Boat’d against it in the Salem hearing alleged that it 
had engaged in, and recommended that said complaint be 
dismissed. 

XXII. The Court erred in failing and refusing to accept 
and adopt the plaintiff’s proposed conclusions of law on the 
Application for a Preliminary Injunction and on the Mo¬ 
tion to Dismiss the Amended Bill of Complaint and Petition 
for Declaratory Judgment, and on each of them, severally, 
as follows, or the substance of them; and in failing and re¬ 
fusing to accept and adopt each of said conclusions and 
each part thereof, severally, or the substance thereof: 

1. This suit arises under the Constitution and laws of the 
United States and involves the construction, application, 
validity and enforcement of the National Labor Relations 
Act. 
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2. Neither the plaintiff in its manufacturing operations 
at its Vincennes plant is engaged in, nor do the l^bor rela¬ 
tions between plaintiff and its employees there br among 
such employees in connection with such operations consti¬ 
tute, commerce with foreign nations or among the several 
States, nor do such operations or such relations directly 
affect such commerce, nor do they burden or obstruct such 
commerce or the free flow thereof, nor have they led, nor 
do they tend to lead, to labor disputes burdening or ob¬ 
structing such commerce or the free flow thereof; nor do 
such operations occur or such relations exist in the course 
or current of commerce with foreign nations or hmong the 
several States, nor are they an integral part of 1;he opera¬ 
tions of instrumentalities of such commerce. Such manu¬ 
facturing operations of plaintiff at its Vincennes plant are 
purely local and intrastate in character. 

3. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 2, there is grave doubt that the planitiff in its 
manufacturing operations at its Vincennes plant is engaged 
in, or that the labor relations between plaintiff and 

its employees there or among such employees in con- 
195 nection with such operations constitute, commerce 

with foreign nations or among the several States, or 
that such operations or such relations directly dffect such 
commerce or burden or obstruct such commerce or the free 
flow thereof or have led or tend to lead to labof disputes 
burdening or obstructing such commerce or the free flow 
thereof, or that such operations occur or such relations exist 
in the course or current of commerce with foreign nations 
or among the several States, or are an integral ]jart of the 
operations of instrumentalities of such commerce. 

4. The employees of the plaintiff engaged in Connection 
with the manufacturing operations of plaintiff at its Vin¬ 
cennes plant are not engaged in commerce with foreign 
nations or among the several States nor in activities which 
directly affect such commerce, nor do such activities burden 
or obstruct such commerce or the free flow thereof, nor have 
they led nor do they tend to lead to labor disputes burden¬ 
ing or obstructing such commerce or the free flow thereof, 
nor do such activities occur in the course or current of com¬ 
merce with foreign nations or among the several States, 
nor are they an integral part of the operations j of instru- 
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mentalities of such commerce. Such activities are purely 
local and intrastate in character. 

5. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 4, there is grave doubt that the employees of the 
plaintiff engaged in connection with the manufacturing- 
operations of plaintiff at its Vincennes plant, are engaged 
in commerce with foreign nations or among the several 
States, or in activities which directly affect such commerce 
or that such activities burden or obstruct such commerce 
or the free flow thereof, or have led or tend to lead to labor 
disputes burdening or obstructing such commerce or the 
free flow thereof, or that such activities occur in the course 
or current of commerce with foreign nations or among the 
several States, or are an integral part of the operations of 
instrumentalities of such commerce. 

6. The charges of unfair labor practices set forth in the 

complaint of the National Labor Relations Board 
196 against the plaintiff relative to the Vincennes hear¬ 
ing relate to matters which are purely local and in¬ 
trastate in character and solely affect the relations between 
the plaintiff and its employees and among such employees 
in the maiiufacture of shoes at the Vincennes plant of the 
plaintiff and such matters do not constitute commerce with 
foreign nations or among the several States and do not di¬ 
rectly affect such commerce. 

7. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 6, there is grave doubt that the matters referred to 
therein, to which the charges of unfair labor practices set 
forth in the complaint of the National Labor Relations 
Board against the plaintiff relative to the Vincennes hear¬ 
ing relate, constitute commerce with foreign nations or 
among the several States or directly affect such commerce. 

8. The contracts of employment between plaintiff and its 
employees and its right to negotiate individually with its 
employees as it and they shall see fit are valuable rights 
which it is entitled to exercise and enjoy and which, pur¬ 
suant to the Constitution of the United States, are not sub¬ 
ject to regulation or control under any provisions of the 
National Labor Relations Act. 

9. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 8, there is grave doubt that the contracts of em¬ 
ployment between plaintiff and its employees and its right 
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to negotiate individually with its employees as it and they 
shall see fit are subject to regulation or control ulnder any 
provisions of the National Labor Relations Act. 

10. Under the National Labor Relations Act and in order 
to comply with any order made pursuant thereto based up¬ 
on the complaint of the National Labor Relations Board 
against the plaintiff relative to the Vincennes hearing, the 
plaintiff would be required to continue contractual! relations 
with a certain employee named therein in paragraph 4 
thereof, modify its contractual relations with certain em¬ 
ployees named therein in paragraphs 11, 12, 13 and 

197 14 thereof, and to refrain from the continuation of 

or renewed participation in certain action in which 
it is alleged in said complaint the plaintiff has engaged and 
which is described therein in paragraphs 7 and 8 thereof, 
which requirements would constitute an infringement of the 
personal liberty, the liberty to contract and the rights of 
private property of plaintiff. 

11. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 10, there is grave doubt that the requirements re¬ 
ferred to in such Conclusion No. 10 would not constitute 
an infringement of the personal liberty, the liberty to con¬ 
tract and the rights of private property of plaintiff. 

12. The pendency, holding, prosecution or continuation of 
the Vincennes hearing, by impairing the harmonious rela¬ 
tions between the plaintiff and its employees a^; its Vin¬ 
cennes plant and impairing the public goodwill of jthe plain¬ 
tiff, threatens to and will cause it irreparable land irre¬ 
mediable loss, damage and injury. 

13. The irreparable and irremediable loss, damage and 
injury with which the plaintiff is threatened and which will 
be caused to the plaintiff as set forth in the foregoing Con¬ 
clusion No. 12 can not be wholly ascertainable in a pe¬ 
cuniary value and plaintiff would not be able to prove the 
full or exact amount thereof in any court of law and is with¬ 
out a timely, plain, adequate and complete remedy at law. 

14. If the plaintiff should refuse permission to,| or resist, 
prevent, impede or interfere with, any investigation or any 
other steps which any member of the National Laibor Rela¬ 
tions Board or any of its agents or agencies should take or 
attempt to take to carry out any of the purposes of the 
National Labor Relations Act, the plaintiff would thereby 


154 


BROWN SHOE COMPANY, INC., VS. 


expose itself to, and be threatened with, the immediate im¬ 
position of a fine in the maximum amount of $5,000 pur¬ 
suant to the provisions of Section 12 of said Act and the 
officers and employees of the plaintiff would be exposed to, 
and be threatened with, the immediate imposition of such a 
fine or imprisonment for as much as one year, or 
198 both, pursuant to the provisions of such Section 12, 
for the prevention of which there does not exist a 
timely, plain, adequate or complete remedy at law and which 
fine and imprisonment constitute such a heavy and stringent 
penalty as to preclude the plaintiff from seeking to exercise 
its constitutional rights and as to coerce the plaintiff, its 
officers and employees, into permitting said Board, its 
agents and agencies, to invade the constitutional rights of 
the plaintiff, its officers and employees, without legal war¬ 
rant and bause it to suffer damage thereby as a result of 
the disclosure of confidential information pertaining to the 
business of the plaintiff at the Vincennes plant, which the 
plaintiff is entitled to have preserved as confidential; where¬ 
fore, the plaintiff is entitled to have issue out of this Court 
an injunction restraining and enjoining the defendants, 
individually and as members of said Board, and each of 
them, and their agents, agencies, assistants, employees, and 
representatives, and each of them, and their agents, agen¬ 
cies, assistants, employees and representatives, and each of 
them, from taking, or attempting to take, any action, and 
from carrying out, or attempting to carry out, any pur¬ 
poses, th^ taking or carrying out of which would require 
the plaintiff not to resist, prevent, impede or interfere with 
any member of said Board or any of its agents or agencies, 
until it shall have been determined finallv whether or not 
said Act is constitutional with respect to the manufacturing 
operations of the plaintiff at its Vincennes plant or to the 
relations between the plaintiff and its employees there or to 
the relations among such employees. 

15. The National Labor Relations Act is illegal and void 
in so far as it affects the manufacturing operations of the 
plaintiff at its Vincennes plant or results in interference 
with the relations between the plaintiff and its employees 
engaged there in such manufacturing operations or the re¬ 
lations among such employees, in that it violates the Con¬ 
stitution of the United States in the following respects: 
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(a) Said Act cannot be sustained under the Commerce 
Clause contained in Section Eight of Article I of the 


199 Constitution of the United States, since itj seeks to 
regulate matters concerning the wholly ifntrastate 
manufacturing operations of the plaintiff, a rbgulation 
which does not constitute the regulation of commerce with 
foreign nations or among the several States. 

(b) Said Act is violative of the Tenth Amendment to the 
Constitution of the United States, in that it constitutes an 
invasion by the Federal Government of fields of regulation 
reserved by that Amendment to the States or to thje People, 
because said Act is in purpose, in essence and on its face 
an attempt to regulate matters not committed to the Fed¬ 


eral Government by the Constitution of the United States, 


in that it attempts to regulate local industry, including the 
relations between employers, including the plaintiff, and 
their employees in respect to rates of pay, wages, hours of 
employment and other conditions of employment.! 

(c) Said Act is violative of the Ninth Amendment to the 
Constitution of the United States, in that by said Act the 
Government of the United States through the Congress has 
presumed and purported to assume jurisdiction and con¬ 
trol of certain rights retained by the States or b}f the peo¬ 
ple and which, in so far as the business of the plaintiff at 
its Vincennes plant is concerned, can be exercised only by 
the State of Indiana, if at all. 

(d) Said Act is violative of the Fifth Amendment to the 
Constitution of the United States, in that 

(i) it attempts to deprive the plaintiff without due 
process of law of the liberty guaranteed to it! by that 
Amendment; 

(ii) it attempts to deprive the plaintiff, witiout due 
process of law, of its property rights, including the right to 
deal freely and independently with its employees pr any of 

them or any group thereof in respect to rat^s of pay, 
200 wages, hours of employment and other conditions of 
employment; 

(iii) it attempts to take the private property of the plain¬ 
tiff for a public use, without the payment of justj compen¬ 
sation ; 


(iv) it is wholly unreasonable, arbitrary and capricious, 
(e) Said Act is violative of the Fourth Amendment to 
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the Constitution of the United States, in that it permits 
and authorizes unreasonable searches and seizures of 
papers and effects of employers, including the plaintiff, and 
deprives employers, including the plaintiff, of the right to 
be secure in their papers and effects. 

(f) Said Act is violative of the Third Article of the Con¬ 
stitution of the United States, in that it purports to vest 
judicial power of the United States in large part in the 
National Labor Relations Board and not in the courts as 
required by said Article, and said Act thereby purports to 
infringe upon, and violate, the constitutional authority of 
the courts of the United States. 

(g) Said Act is violative of the Seventh Amendment to 
the Constitution of the United States, in that no trial by 
jury is permitted or required by said Act. 

16. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 15, there is grave doubt that the National Labor 
Relations Act is legal and constitutional in so far as it af¬ 
fects the manufacturing operations of the plaintiff at its 
Vincennes plant, or results in interference with the rela¬ 
tions between the plaintiff and its employees engaged in 
such manufacturing operations or the relations among such 
employees, because of the question of its validity under the 
Constitution of the LUrited States in the respects set out in 
such Conclusion No. 15. 

201 17. The National Labor Relations Act is illegal, 

void and unconstitutional as a whole for the reason 
that it purports to apply indiscriminately and equally to all 
employers whether or not they are engaged in commerce 
with foreign nations or among the several States or in 
transactions which directly affect such commerce and to 
their relations with their employees and to such employees. 

18. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 17, there is grave doubt that the National Labor 
Relations Act is legal and constitutional in any respect in 
that it purports to apply indiscriminately and equally to 
all employers whether or not they are engaged in com¬ 
merce with foreign nations or among the several States or 
in transactions which directly affect such commerce and 
to their relations with their employees and to such em¬ 
ployees. 
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19. The procedure provided by the National Labor Re¬ 

lations Act for the review of orders of the National Labor 
Relations Board by the courts of the United States is not, 
and is not intended as, an exclusive statutory remedy and 
is not a timely, or a plain, or an adequate, or a complete 
remedy at law; and the statutory provisions for review of 
the orders of said Board do not make any provision for an 
independent judicial determination of all questions, both 
of law and of fact, essential to the preservation of the 
constitutional rights of the plaintiff, nor is any provision 
made for an independent judicial determination of the 
existence or non-existence of the fundamental or jurisdic¬ 
tional facts, the existence of which facts is a pondition 
precedent to the operation of the statutory scheme as ap¬ 
plied to the plaintiff. ! 

20. The procedure provided in the National Labor Re¬ 
lations Act for the review of orders of the National Labor 
Relations Board does not afford the plaintiff a timely, 
plain, adequate, or complete remedy at law, anq accord¬ 
ingly, it has no protection for its constitutional zjnd prop¬ 
erty rights thereunder, and inasmuch as said Act jis wholly 
unconstitutional and invalid, the remedy purportedly af¬ 
forded by said Act is not a remedy at all. 

21. Regardless of the accuracy of the foregoing 
202 Conclusion No. 20, there is grave doubt thai the pro¬ 
cedure provided in the National Labor Relations 
Act for the review of orders of the National Labor Rela¬ 
tions Board would afford the plaintiff a timely, !adequate 
or complete remedy at law and, accordingly, th^t it has 
any protection for its constitutional and property rights 
thereunder and, inasmuch as there is grave doubt jthat said 
Act is constitutional in any respect there is equal doubt 
that the remedy purportedly afforded by said ^ct is a 
remedy at all. 

22. Under the National Labor Relations Act, or other¬ 
wise, the defendants are utterly without lawful right or 
authority to originate, maintain or prosecute any pur¬ 
ported complaint or complaints, to issue any purported 
notice or notices, or to conduct any hearing or hearings 
under said Act and all actions, complaints, notices and 
authority attempted and purported to be exercised by the 
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defendants, their agents or agencies, under and by force of 
said Act with respect to the manufacturing operations of 
the plaintiff at the Vincennes plant and its relations with 
its employees there engaged in such operations and the 
relations among such employees are void and unconstitu¬ 
tional and in seeking to apply them to the plaintiff in con¬ 
nection with such ope rations and such relations the de¬ 
fendants are usurping authority in violation of the con¬ 
stitutional rights of the plaintiff for the reason set forth 
in the foregoing Conclusion No. 17. 

23. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 22, there is grave doubt that under the National 
Labor Relations Act the defendants have any lawful right 
or authority whatsoever to originate, maintain or prose¬ 
cute any purported complaint or complaints, to issue any 
purported notice or notices or to conduct any hearing or 
hearings under said Act and that all actions, complaints, 
notices and authority attempted or purported to be exer¬ 
cised by the defendants, their agents or agencies, under 
and by force of said Act with respect to the manufacturing 
operations of the plaintiff at the Vincennes plant and its 
relations with its employees there engaged in such opera¬ 
tions and the relations among such employees are 

203 legal and constitutional and that in seeking to apply 
them to plaintiff in connection with such operations 
and such relations the defendants are not usurping au¬ 
thority in violation of the constitutional rights of the 
plaintiff for the reasons set forth in the foregoing Conclu¬ 
sion No. 18. 

24. The plaintiff is entitled to have a declaratory judg¬ 
ment adjudging and declaring that the National Labor Re¬ 
lations Act and all actions and orders of the defendants 
thereunder are illegal, void and unconstitutional either as 
a whole or as attempted to be applied to the plaintiff at 
its Vincennes plant or to the labor relations between the 
plaintiff and its employees there or to the relations among 
such employees. 

25. The motion to dismiss the Amended Bill of Com¬ 
plaint and Petition for Declaratory Judgment should be 
denied. 

26. The plaintiff is entitled to have issue out of this 
Court a permanent injunction, restraining and enjoining 
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the defendants, individually and as members oil the Na¬ 
tional Labor Relations Board, and each of them, jand their 
agents, agencies, assistants, employees, and rejpresenta- 
tives, and each of them, and their successors in office, and 
each of them, and their agents, agencies, assistants, em¬ 
ployees and representatives, and each of them, from hold¬ 
ing or causing to be held, at any time or times, k hearing 
for the purpose of determining whether or not the plaintiff 
has engaged in any so-called unfair labor practices under 
the National Labor Relations Act at its Vincennes plant, 
and from having any proceedings or taking any action 
whatsoever, at any time or times, with respect ^hereto. 

27. Regardless of the accuracy of the foregoinh Conclu¬ 
sion No. 26, the plaintiff is entitled to have issue out of 
this Court a preliminary injunction, restraining and en¬ 
joining the defendants, individually and as members of 
the National Labor Relations Board, and each j of them, 
and their agents, agencies, assistants, employees, and 
representatives, and each of them, and their successors in 
office, and each of them, and their agents, agencies, assis¬ 
tants, employees and representatives, and each j of them, 
from holding or causing to be held, at any time | or times, 
a hearing for the purpose of determining whethpr or not 
the plaintiff has engaged in any so-called unfjair labor 
practices under the National Labor Relations Act at its 
Vincennes plant, and from having any proceedings or 
taking any action whatsoever, at any time or times, with 
respect thereto. 

204 XXIII. In finding and holding that the National 
Labor Relations Act by its terms affords an ade¬ 
quate remedy. 

XXIV. In finding and holding that the plaintiff has an 
adequate remedy at law. 

XXV. In finding and holding (a) that orders of the 
National Labor Relations Board are not self-execpting and 
are not enforceable until reviewed by the appropriate 
United States Circuit Court of Appeals and that the 
Court may make a decree enforcing, modifying or setting 
aside, in whole or in part, the Board’s order; (b) that the 
plaintiff may raise all the questions sought to be raised 
here before the Circuit Court of Appeals in the event the 
Board seeks to enforce its order against the plaintiff or 
plaintiff seeks to review the Board’s order. 
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XXVI. In finding and holding that plaintiff will not 
suffer great or irreparable damage or injury cognizable in 
equity by reason of any matter alleged in the amended bill 
of complaint. 

XXVII. In finding and holding that the National Labor 
Relations Act is not wholly unconstitutional. 

XXVIII. In finding and holding that the plaintiff by 
refusing to obey the subpoena of the National Labor Re¬ 
lations Board is not punishable under Section 12 of the 
National Labor Relations Act and that obedience to the 
Board’s subpoena can be enforced only in the United 
States District Courts under Section 11 (2) of the 

205 National Labor Relations Act. 

XXIX. In finding and holding that the schedul¬ 
ing and the conducting of the hearing scheduled by the 
National Labor Relations Board under the terms of the 
National Labor Relations Act will not cause and has not 
threatened to cause plaintiff any great or irreparable 
damage cognizable in equity by reason of any matters set 
forth in the amended bill of complaint. 

XXX. In not finding and holding contrary to the find¬ 
ings and holdings complained of in assignments of error 
Nos. XXIII to XXIX, inclusive. 

XXXI. In failing and refusing to find and to hold and 
in not finding and holding that the plaintiff in its manu¬ 
facturing operations at its Vincennes plant at Vincennes, 
Indiana, and the relations btween it and its employees and 
the relations among its employees engaged in manufac¬ 
turing at said plant are all local and intrastate in char¬ 
acter and effect. 

XXXII. In failing and refusing to find and to hold and 
in not finding and holding that the plaintiff would suffer 
great, irreparable and immediate injury cognizable in 
equity by the denial of the preliminary injunction. 

XXXIII. In failing and refusing to find and to hold and 
in not finding and holding that the plaintiff must risk 
criminal prosecutions under Section 12 of the National 
Labor Relations Act as a condition precedent to testing 
the constitutionality of said Act or the jurisdiction 

206 of the National Labor Relations Board. 

XXXIV. In failing and refusing to find and to 
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hold and in not finding and holding that the provisions of 
Section 12 of the National Labor Relations Act are ap¬ 
plicable to the plaintiff by reason of the facts disclosed by 
the amended bill of complaint. 

XXXV. In failing and refusing to find and to hold and 
in not finding and holding that the National Labor Rela¬ 
tions Act attempts to regulate matters which are purely 
local and intrastate in their nature and effect and which 
do not directly affect commerce with foreign nations or 
among the several States. 

XXXVI. In failing and refusing to find and to hold and 
in not finding and holding that the National Lpbor Rela¬ 
tions Act as applied to the plaintiff is repugnant to and 
violative of the Constitution of the United States, particu¬ 
larly Section Eight of Article One, and Article Three 
thereof, and the Tenth, Ninth, Fifth, Fourth anjd Seventh 
Amendments thereto. 

XXXVII. In other respects apparent of record. 

For which errors the plaintiff, Brown Shoe [Company, 
Inc., prays that said order and decree <j)f the Su- 
207 preme Court of the District of Columbia, dated 
April 10th, 1936, be reversed and that thb cause be 
remanded to said Court with directions to overrule and 
deny the motion to dismiss, to grant a preliminary injunc¬ 
tion as prayed, to grant a permanent injunction (as prayed, 
to enter a declaratory judgment as prayed and for costs. 

RICHARD H. WILMjER, 

ETHAN A. H. SHEpLeY, 

DOUGLAS L. HATCH, 

E. FONTAINE BROUN, 
Counsel for Plaintiff—lAppellant. 

April 11, 1936. 

Receipt of a copy of the foregoing Assignments of Error 
is hereby acknowledged this 11th day of April, 1936. 

Charles] fahy, 

Counsel for DefendantsA-Appellees. 
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208 Memorandum. 

APEIL 14, 1936. 

$50 deposited in lieu of bond on appeal. 

209 Praecipe and Designation of Record. 

Filed April 13, 1936. 

The Clerk of the Court will please prepare the record on 
appeal in the above-entitled cause and include therein the 
following: 

1. Amended Bill of Complaint for Restraining Order 
and Injunction and Petition for Declaratory Judgment, 
filed February 17, 1936. 

2. Affidavit of Ethan A. H. Shepley in support of appli¬ 
cation for preliminary injunction, filed February 10, 1936. 

3. Affidavit of Tom Cummings in support of applica¬ 
tion for preliminary injunction, filed February 10, 1936. 

4. Affidavit of J. W. Hodges in support of application 
for preliminary injunction, filed February 10, 1936. 

5. Affidavit of Wm. V. Rowe in support of appli- 

210 cation for preliminarv injunction, filed February 10, 
1936. 

6. Affidavit of Harry F. Clark in support of application 
for preliminary injunction, filed February 10, 1936. 

7. Affidavit of Fred K. Moncur in support of application 
for preliminary injunction, filed February 10, 1936. 

8. Rule to Show Cause, filed February 10, 1936. 

8a. Order continuing Rule, filed Feb. 14, 1936. 

9. Affidavit of Eugene R. McCarthy in support of appli¬ 
cation for preliminary injunction, filed February 20, 1936. 

10. Affidavit of T: F. James in support of application 
for preliminary injunction, filed February 20, 1936. 

11. Affidavit of Eugene R. McCarthy in support of ap¬ 
plication for preliminary injunction, filed February 20, 

me. 

12. Affidavit of Samuel Subow in support of application 
for preliminary injunction, filed February 20, 1936. 

13. Affidavit of F. W. Rickards in support of applica¬ 
tion for preliminary injunction, filed February 20, 1936. 

14. Affidavit of Preston W. James in support of applica¬ 
tion for preliminary injunction, filed February 20, 1936. 
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claratory 


i 

15. Affidavit of W. R. Jett in support ofl applica- 

211 tion for preliminary injunction, filed February 20, 
1936. 

16. Affidavit of Ethan A. N. Shepley, filed February 20, 

1936. j 

17. Acknowledgment of service, filed February! 20, 1936. 

18. Return to Rule to Show Cause, filed February 20, 

1936. J 

19. Affidavit of Val Nolan, filed March 6, 1936. j 

20. Stipulation, filed February 20, 1936. j 

21. Notice of Motion to Dismiss, filed February] 17, 1936. 

22. Motion to Dismiss, filed February 17, 1936J 

23. Memorandum opinion, filed April 2, 1936. 

24. Findings of Fact and Conclusions of Law, f led April 
10, 1936. 

25. Decree denying temporary injunction and dismissing 
Amended Bill of Complaint and Petition for Dq< 
Judgment, filed April 10, 1936. 

26. Plaintiff’s Exceptions to the Court’s Findings and 
Conclusions and Refusals to Find and Conclude and Enter 
a Declaratory Judgment, filed April 10, 1936. 

27. Order and entry showing notation and allowance of 

appeal, filed April 10, 1936. | 

28. Docket entry showing filing of appeal bond. 

29. Assignment of Errors, filed April 13 1936. 

212 30. Memorandum opinion, filed April 2, 1936, in 
the case of Heller Brothers Company , et aL v. Ralph 

H. Lind, et al., Equity No. 60593. 

31. This Praecipe and Designation of Record. 

% RICHARD H. WljLMER, 

ETHAN A. H. SHEPLEY, 
DOUGLAS L. H 4 TCH, 

E. FONTAINE BROUN, 

Attorneys for Plaintiff- 
Appellafits. 

Receipt of a copy of the foregoing Designation if Record 
is hereby acknowledged this 11th day of April, p[936, and 
waiver of counter-designation is hereby noted. 

CHARLES FATTVj, 
Attorney for D^fendants- 
Appellee 
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213 SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 213, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 60650 in Equity, wherein Brown 
Shoe Company, Inc., is Plaintiff and J. Warren Madden, 
John M. Carmody and Edwin S. Smith, individually and 
as members of the National Labor Relations Board, are 
Defendants, as the same remains upon the files and of rec¬ 
ord in said court. 

IN TESTIMONY WHEREOF, I hereunto subscribe mv 
name and affix the seal of said court, at the City of Wash¬ 
ington, in said District, this 16th day of April, 1936. 

FRANK E. CUNNINGHAM, 

Clerk . 

i By CHAS. B. COFLIN, 

(Seal) Asst. Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6698. Brown Shoe Company, Inc., Appellant, vs. J. 
Warren Madden, et al. United States Court of Appeals 
for the District of Columbia. Filed Apr. 16, 1936. Moncure 
Burke, Clerk. U. S. Government Printing Office: 128883. 
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United States Court of Appeals fbr the 
District of Columbia 

1 Supreme Court of the District of Columbi 

In Equity No. 60507 

Beaver Mills, a Corporation, Plaintiff , j 

v. 

i 

J. Warren Madden, John M. Carmody and Edwin S. Smith, 
individually and as members of the National Labor Re¬ 
lations Board, Defendants. 

United States of America, j 

District of Columbia, ss: 

BE IT REMEMBERED, that in the Supreme Coijirt of the 
District of Columbia, at the City of Wajshington, 
in said District, at the times hereinafter men¬ 
tioned, the following papers were filed [and pro¬ 
ceedings had, in the above-entitled caus<t, to wit: 

1 In the Supreme Court of the District of Columbia 

Holding an Equity Court 

In Equity No. 60507 

Beaver Mills, A Corporation, 79 Worth Street, Njew York, 

N. Y., Plaintiff , 

v. 

J. Warren Madden, John M. Carmody and Edwin fe. Smith, 
individually and as members of the National ijjabor Re¬ 
lations Board, Denrike Building, Washington, D. C., 
Defendants. 

Bill of Complaint for Restraining Order and Injunction 

Filed January 20, 1936 

The Bill of Complaint of Beaver Mills respectfully shows 
to the Court: 


i 
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1. The plaintiff Beaver Mills is a corporation organized 
and existing under the laws of the Commonwealth of Massa¬ 
chusetts and is a citizen of the United States and of the 
State of Massachusetts. 

2. The principal executive office of the plaintiff is located 
at 79 Worth Street, New York, New' York, and its only 
operating manufacturing plant is located at Douglasville, 
Douglas County, Georgia. 

3. Plaintiff owns and operates a cotton textile mill lo¬ 
cated at Douglasville, Douglas County, Georgia, known as 
the Lois Mill. 

4. At said mill raw cotton is manufactured into un¬ 
bleached broadcloth. 

5. At the present time, plaintiff employs approxi- 
2 mately 230 employees at said Mill. 

6. The employees of plaintiff in the Production 
and Maintenance Departments of said Mill are engaged at 
said Mill in the manufacture of raw cotton into unbleached 
broadcloth, as aforesaid, or in maintaining the plant in 
which, or the machinery with which, the said manufactur¬ 
ing is conducted. 

7. Each of said employees in the Production and Main¬ 
tenance Departments, as aforesaid, is working under an 
oral employment contract between this plaintiff and him¬ 
self or herself, which contracts govern rates of pay, wages, 
and houts of employment. Each of said contracts is ter¬ 
minable at the will of either party thereto without prior 
notice. 

8. Said contracts of employment between plaintiff and 
each of such employees were entered into and have been 
and are to be performed entirely within the State of Georgia 
and the substantive rights thereunder of the parties thereto 
are governed by the law of the State of Georgia. 

9. The rights of the plaintiff to engage within the State 
of Georgia in intrastate activities not directly affecting 
interstate commerce and there to employ persons to engage 
in such activities, and to enter into employment contracts 
with such persons, and the rights, privileges, duties and 
obligations of plaintiff as an employer in such activities 
within the State of Georgia, are governed by the Constitu¬ 
tion and laws of the State of Georgia. 
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10. On July 5, 1935, the President of the United 
3 State approved an Act of Congress known ks Public 
No. 198, Seventy Fourth Congress, commoi^ly known 
as the National Labor Relations Act (hereinafter slometimes 


referred to as the Act) which, among other things, provided 
for the appointment of a board to be known as the National 


Labor Relations Board (hereinafer sometimes referred to 
as the Board). Acting under the supposed authority of 
said Act, the President appointed the defendants Jj- Warren 
Madden as Chairman and member, and John M. (Carmody 
and Edwin S. Smith as members of said Board, | and said 
persons, duly qualified, are now purporting to act as the 
National Labor Relations Board and are hereinafter some¬ 
times referred to as such. J. Warren Madden and John M. 
Carmody are presently residing in the District of Colum¬ 
bia, and Edwin S. Smith is presently residing in Alexan¬ 
dria, Virginia, and they are sued herein as defendants in¬ 
dividually and as members of said National Labor Rela¬ 
tions Board. 

11. This suit arises under the Constitution and Laws of 
the United States and involves the construction!, applica¬ 
tion, validity and enforcement of said Act of Congress ap¬ 
proved July 5, 1935, known as the National Lapor Rela¬ 
tions Act. 

12. The amount in controversy herein exceeds three thou¬ 
sand dollars ($3,000) exclusive of interest and c|)sts. 

13. Said National Labor Relations Act provides in Sec¬ 
tions 7, 8 (3), 8 (5), 9 (a), (b), and (c), arid Section 

4 10 (a) as follows: 

“Sec. 7. Employees shall have the right to self¬ 
organization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their own 
choosing, and to engage in concerted activities, fo^* the pur¬ 
pose of collective bargaining or other mutual aid or pro¬ 
tection. 

“Sec. 8. It shall be an unfair labor practice fpr an em¬ 


ployer— 

“Sec. 8 (3). By discrimination in regard to hire or ten¬ 
ure of employment or any term or condition of employment 
to encourage or discourage membership in any)labor or¬ 
ganization: Provided , That nothing in this Act,! or in the 
National Industrial Recovery Act (U.S.C., Supp.j VII, title 
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15, secs. 701-712), as amended from time to time, or in any 
code or agreement approved or prescribed thereunder, or 
in any other statute of the United States, shall preclude an 
employer from making an agreement with a labor organiza¬ 
tion (not established, maintained, or assisted by any action 
defined in this Act as an unfair labor practice) to require 
as a condition of employment membership therein, if such 
labor organization is the representative of the employees 
as provided in Section 9 (a), in the appropriate collective 
bargaining unit covered by such agreement when made. 

“Sec. 8 (5). To refuse to bargain collectively with the 
representatives of his employees, subject to the provisions 
of Section 9 (a). 

“Sec. 9 (a). Representatives designated or selected for 
the purposes of collective bargaining by the majority of 
the employees in a unit appropriate for such purposes, shall 
be the exclusive representatives of all the employees in 
such unit for the purposes of collective bargaining in re¬ 
spect to rates of pay, wages, hours of employment, or other 
conditions of employment: Provided, That any individual 
employee or a group of employees shall have the right at 
any time to present grievances to their employer. 

“Sec. 9. (b). The Board shall decide in each case 

5 whether, in order to insure to employees the full 
benefit of their right to self-organization and to col¬ 
lective bargaining, and otherwise to effectuate the policies 
of this Act, the unit appropriate for the purposes of collec¬ 
tive bargaining shall be the employed unit, craft unit, plant 
unit, or subdivision thereof. 

“Sec. 9. (c). Whenever a question affecting commerce 
arises concerning the representation of employees, the 
Board may investigate such controversy and certify to the 
parties, in writing, the name or names of the representa¬ 
tives that have been designated or selected. In any such 
investigation, the Board shall provide for an appropriate 
hearing upon due notice, either in conjunction with a pro¬ 
ceeding under section 10 or otherwise, and may take a 
secret ballot of employees, or utilize any other suitable 
method to ascertain [sic] such representatives. 

“Sec. 10. (a). The Board is empowered, as hereinafter 
provided, to prevent any person from engaging in any un¬ 
fair labor practice (listed in section 8) affecting commerce. 
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This power shall be exclusive, and shall not be effected by 
any other means of adjustment or prevention that has been 
or may be established by agreement, code, law, or other¬ 
wise. ’ ’ 

A copy of said public act No. 198, Seventy-Fourth Con¬ 
gress, commonly known as the National Labor E’elations 
Act, is attached hereto and marked Exhibit A. 

14. Said Act makes it the duty of employers within its 
coverage to bargain collectively, in respect of the [rates of 
pay, wages, hours of employment, or other conditions of 
employment of all of its employees within any unit ap¬ 
propriate for collective bargaining, with the representa¬ 
tives selected or designated by a majority of the employees 
in such unit, and makes it illegal for such an employer to 
refuse so to bargain in respect of such matters wtith such 
representatives; and it authorizes and empowers! the de¬ 
fendants herein, acting as said Board, to prevent! such an 
employer from so refusing. 

15. On or about October 21, 1935, representatives 
6 of Local No. 1871 of the United Textile Workers of 
America filed a petition for investigation apd certi¬ 
fication of representatives pursuant to Section 9 (j?) of the 
National Labor Relations Act with the National Lkbor Re¬ 
lations Board. A copy of said petition is attached hereto 
marked Exhibit B and prayed to be read and considered 
as a part hereof. 

16. Said Local No. 1871, through its President Secre¬ 
tary-Treasurer and Recording Secretary, claimed to the 
National Labor Relations Board in its said petitioh for in¬ 
vestigation and certification of representatives, jthat the 
number and classification of employees of said Mills whom 
it represents are: “Operators in all Department^ includ¬ 
ing cleaners, sweepers, repairmen and inspectors, all ware¬ 
house and yard employees.” 

17. At the hearing held on December 3 and 4, 1935, by 
the Board before its trial examiner in response to said pe¬ 
tition, the President of said Local No. 1871 testified that 
approximately 190 employees of the Mills at said jjois Mill 
are members of said Union. 

18. Said Local No. 1871 on or about July 9, 1[D35, cir¬ 
culated for signature among the employees of the Mills at 
said Lois Mill, and urged and advised said employees to 
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sign, a document authorizing said Local No. 1871 to repre¬ 
sent all of said employees for the purposes of collective bar¬ 
gaining with Beaver Mills in connection with rates of pay, 
wages, hours of employment and other conditions of em¬ 
ployment; and members and representatives of said Local 
Noi 1871 represented, declared and claimed at the 

7 time of the circulation of said document and there¬ 
after, that a majority of the employees at said Lois 

Mill are members of said Union and that said Union repre¬ 
sents a majority of the employees of said Mill. 

19. On 'the 23rd day of November, 1935, following the 
presentment of the petition for investigation and certifica¬ 
tion of representatives aforesaid, Charles N. Feidelson, 
Regional Director for the Tenth Region, National Labor 
Relations Board, issued a notice of hearing which was 
served on Local No. 1871 of the United Textile Workers 
of America and on the plaintiff, and was published in a 
newspaper in and about the towm of Douglasville, Georgia. 
Said notice recited that there had theretofore been filed with 
the National Labor Relations Board, Tenth Region, a peti¬ 
tion by Local No. 1871, United Textile Workers of Amer¬ 
ica, alleging that a question affecting commerce had arisen 
concerning the representation of the employees of the Lois 
Mill at Douglasville, Georgia, owned and operated by the 
Beaver Mills, and requesting that, pursuant to authority 
granted in Section 9 (c) of the National Labor Relations 
Act, the National Labor Relations Board investigate such 
controversy and certify the name or names of the repre¬ 
sentatives that had been designated or selected by said em¬ 
ployees. ' Said notice of hearing further recited that it 
appeared to the National Labor Relations Board that a 
question affecting commerce had arisen concerning the rep¬ 
resentation of employees of said plaintiff and that notice 
was thereby given that pursuant to Section 9 (c) of said 
Act on the 3rd day of December, 1935, at 10 o’clock in the 
forenoon, in Room No. 324, the Old Post Office Build- 

8 ing, Atlanta, Georgia, a hearing would be conducted 
before the National Labor Relations Board by a trial 

examiner to be designated by it in accordance with its rules 
and regulations upon the question of representation affect¬ 
ing commerce which was alleged to have arisen. A copy of 
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said notice is attached hereto marked Exhibit C a 
to be read as a part hereof. 

20. The said notice of hearing, and the petition for in¬ 
vestigation and certification of representatives attached 
as exhibit thereto, contain no statement, charge, pr allega¬ 
tion of fact from which it was possible for the plaintiff to 
apprise itself of the nature of the controversy, or Jthe scope 
of the hearing, or to prepare itself properly to meet what¬ 
ever issue might arise at such hearing. 

21. Thereafter, the National Labor Relations Board des¬ 
ignated by its order Walter Wilbur as Trial Examiner to 
conduct said hearing, which hearing was held on December 
3 and December 4, 1935. 

22. At said hearing your plaintiff appeared jand pre¬ 
sented its motion to dismiss said proceeding fojr lack of 
authority of the Board to entertain same, together with its 
separate plea to the jurisdiction of the said Board and plea 
in abatement of said proceedings. In said motion and in 
said plea your plaintiff contended, inter alia, thai the said 
Act could have no constitutional application in Respect of 
the labor relations of your plaintiff and its production and 
maintenance employees at its said Lois Mill. Sa|d motion 
was overruled by said trial examiner, and said £>lea was, 
after the taking of evidence, referred to the Boaid for de¬ 
cision. 

23. At said hearing your plaintiff also filed its 
9 motion to dismiss upon the merits, and its answer, 
again urging its constitutional objections to the ap¬ 
plication of the Act to it, to the actions of the Board and 
its agents, and to the holding of the hearing anti investi¬ 
gation. 

~ i 

24. Hearings were had over a period of two daks before 
said trial examiner and a record of 271 pages of evidence 
was made. Your plaintiff appeared by counsef at said 
hearing (reserving its objections to the authority ^nd juris¬ 
diction of the Board or its agents) and offered its evidence 
in support of its assertion that the Board was without au¬ 
thority or jurisdiction in the premises. At said hearing 
rules of evidence prevailing in courts of law or equity were 
not observed, and your plaintiff was prejudiced, by the 
denial of adequate opportunity for cross-examijiation of 
witnesses in respect of material matters. 


ijid prayed 
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25. Said hearing concluded upon December 4, 1935, with¬ 
out any decision, opinion, ruling or order being communi¬ 
cated or made available to your plaintiff. 

26. No information in respect to the said petition for 
investigation and certification of representatives was com¬ 
municated to your plaintiff by said Board or its agents, or 
made available to it, between the date of the conclusion of 
said hearing and January 16, 1936. 

27. On January 16,1936, plaintiffs’ counsel received from 
the Board a copy of a “Direction for Election”, entered by 
said Board on or about January 14, 1936. A copy of said 
“Direction for Election” is attached hereto as Exhibit D 
and prayed to be read and considered as a part hereof. 

28. Said “Direction for Election” recites that “the 
10 National Labor Relations Board, having found that 
a question affecting commerce has arisen concern¬ 
ing the representation of the employees of the Production 
and Maintenance Departments of the Beaver-Lois Mill, 
Douglasville, Georgia, and acting pursuant to the powers 
vested in the National Labor Relations Board by Section 
9 of the National Labor Relations Act”, the Board “hereby 
directs ’ ’ that an election by secret ballot be held among the 
employees of the said Lois Mill of the Beaver Mills, en¬ 
gaged in the Production and Maintenance Departments of 
said Mill on November 23, 1935, and those employed be¬ 
tween that date and January 14, 1936, excepting overseers, 
second hands and supervisory and clerical employees and 
those who quit or had been discharged for cause during such 
period, to determine whether or not said employees desire 
to be represented by Local No. 1871 of the United Textile 
Workers of America. Said direction for election further 
provides that said election be held under the direction and 
supervision of the Regional Director for the Tenth Region, 
acting as the agent of the National Labor Relations Board, 
within one week from the 14th day of January, 1936. 

29. No copy of any “finding” or decision of the Board 
or of any reasons for its action in directing the holding of 
said election, have ever been supplied to your plaintiff or 
made available to it; plaintiff is advised and believes and, 
therefore, avers that said Board has made no such finding 
or decision and that, while it is advised that the trial ex¬ 
aminer has made a report with respect to said hearing, such 
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report is held to be confidential by the said Board 

11 and the contents thereof is unknown to your plain¬ 
tiff or its counsel. 

30. No notice of the exact date upon which sa}d election 
will be held by said Board or its officers or agents has been 
served upon your plaintiff, but your plaintiff has learned 
from other sources, and believes and alleges, that Charles 
N. Feidelson, the Regional Director, of the said Board for 
the Tenth Region, has announced that he will hold said 
election, pursuant to said direction, on Tuesday, January 
21, 1936 at Douglasville, Georgia. Plaintiff alleges that 
said Feidelson will hold said election at such time unless 
the relief hereinafter prayed for is granted. 

31. The expenses of appearing at the said hearing and 

there asserting and attempting to defend the constitutional 
rights of plaintiff in resistance to the actions of the said 
Board and its representatives and agents in attempting to 
enforce the said Act against your plaintiff (including the 
traveling expenses of its officers, counsel, employees and 
witnesses for attendance at said hearing; the ';ime of its 
officers and employees in traveling to and in attending said 
hearing; the fees of its counsel; expenses for transcript of 
the record; stenographic service; telephone anc| telegraph 
tolls, and incidental charges and expenses) werd such as to 
make the net cash loss attributable to operating the Lois 
Mill during the month of December, 1935, substantially 
higher than, the shut down costs of maintaining said Mill 
out of operation during that period. Said expanses are in 
addition to those incurred by your plaintiff in [the institu¬ 
tion of this suit. I 

32. For the fiscal year September 29, 1934, toj September 
28, 1935, Lois Mill was operated by Beaver Mills at a sub¬ 
stantial cash loss before depreciation charges, and 

12 on July 24, 1935, because said Lois Mill jvas operat¬ 
ing at a loss, greater than the shut-down) costs, said 

Mill was closed down for an indefinite period. ! 

33. In September and in October, 1935, many former em¬ 
ployees of plaintiff at said Lois Mill, signed a betit.ion for 
the reopening of said Mill in the following language, to wit: 

“We, the undersigned, former employees of Bpaver Mills, 
affirming our loyalty and confidence in the managers, Mr. 
H. C. Dresser and Mr. T. W. Haddle, respectfully ask that 
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if it is at all practical and can be done without material loss 
to the company that operation of the mill be resumed as 
soon as possible. 

“We are all in desperate need of work and agree to such 
rules and regulations as are in effect at other mills in this 
section of the country.” 

34. The aforesaid petition alleged in paragraph 33 was 
prepared and caused to be circulated by members of the 
Civitan Club of Douglasvilie, Georgia, a local civic organi¬ 
zation composed of citizens and businessmen of said town. 
No officer or employee of vour plaintiff is a member of said 
Club. 

35. Thereafter, at the instance of residents of the town 
of Douglasville, substantial reductions were secured in the 
assessed valuations of the properties of said Mills for 
State and local taxes, resulting in a reduction of approxi¬ 
mately 50% in the amount of such taxes. This assisted the 
said Mills to reopen and to resume operations, wdth conse¬ 
quent benefit not only to the employees of said Mill but to 
the town of Douglasville and to the State of Georgia. 

36. On or about October 15, 1935, the said Lois Mill of 
the Beaver Mills reopened with the same schedule of hours, 
with a minimum wage equal to that formerly attempted to 

be fixed by the applicable code under the National In- 
13 dustrial Recovery Act, but with a lesser number of 
employees than previously employed in said Mill, 
which resulted in low’er labor costs than those previously 
obtaining. 

37. Notwithstanding the lowered labor costs and reduced 
burden of taxation attendant upon said reopening, the said 
Lois Mill has been operating since about October 15, 1935, 
and is now operating, at a cash loss before depreciation 
charges; but said loss at the present time, under the current 
labor costs, (excluding expense incident to the appearance 
of your plaintiff and its defense at the Board hearing, afore¬ 
said, and the expense incident to this suit) does not equal 
the shut down cost, including taxes, insurance, watchmen, 
and other items of expense involved in closing the said Mill 
down and maintaining it out of operation. 

38. The margin between the shut down cost of maintain¬ 
ing your plaintiff’s Lois Mill out of operation and the lesser 
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current cash loss at which it is operating said mill as afore¬ 
said, is a narrow one; and a comparatively small increased 
expense in connection with the continued operation of said 
Lois Mill will make the cost of continued operation of said 
mill exceed the shut down cost. 

39. Your plaintiff owns two cotton mills otheir than its 
Lois Mill, being its Waterford Mill at Waterford, New 
York, and its French Board Mill at Asheville, Nbrth Caro¬ 
lina. Your plaintiff is not currently operating either of 
said cotton mills because the net cash loss which it would 
sustain in operating them is more than the shut dowm cost 
of maintaining said mills out of operation. 

40. Your plaintiff does not intend to, ai|d will not, 

14 maintain its Lois Mill in operation if tlie current 
cash loss from said operation continues to [exceed the 

shut down cost of maintaining said Lois Mill out of opera¬ 
tion. j 

41. Your plaintiff is informed by counsel aifd believes 
and charges that the Act is void and unconstitutional as 
applied to your plaintiff’s operations at its sai<^ Lois Mill 
or to its employees thereat. Your plaintiff further believes 
that the activities of the defendants and their representa¬ 
tives and agents in taking any action under saicj statute in 
respect of labor relations at your plaintiff’s |Lois Mill, 
whether by directing investigations, elections, hearings, or 
otherwise, will be detrimental to the best interests of your 
plaintiff and its employees; and your plaintiff intends to 
exercise its right to contest any said actions of said Board 
by all proper and lawful means and proceedingsj unless the 
expenses incident to such contest shall continue to make the 
cost of operation of said Lois Mill in excess of the shut 
down cost thereof, in which event it will shut down its said 
mill and discharge each and every employee thereat except 
not to exceed three caretakers. 

42. Your plaintiff avers that the expenses inci dent to its 
appearance and defense at the Board heading afore- 

15 said during the month of December, 1935 resulted in 
the cost of keeping its Lois Mill operating being sub¬ 
stantially in excess of the cost of shutting said mill down 
and maintaining it out of operation; and said expenses 
must be ended if said Lois Mill is' to continue in operation. 

43. Plaintiff further alleges that the expenses of resist¬ 
ing the unlawful acts of the defendants, as hereinbefore set 
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out, taken pursuant to and in enforcement of the said Act, 
are continuing* and increasing as a result of the action of 
said defendants in directing the holding of the election 
aforesaid. 

44. Plaintiff apprehends and fears and charges that if 
said election is held a majority of the producing and main¬ 
tenance employees of said Lois Mill will select and desig¬ 
nate the said Local No. 1871, United Textile Workers of 
America, as representative pursuant to the “Direction of 
Election” aforesaid and under the terms and provisions of 
the said Act. 

45. Plaintiff does not desire and is not willing that any 
representative or representatives designated or selected 
for the purpose of collective bargaining by the majority of 

the producing and maintenance employees at said 
16 Lois Mill shall represent all its employees in such 
departments as provided and contemplated in said 
Act; but plaintiff does desire to retain its right and free¬ 
dom to bargain individually with its several employees in 
all matters relating to or affecting their employment. 

46. By reason of past experiences with the United Tex¬ 
tile Workers of America, the management of your plaintiff 
regards it as opposed to the interest of said Mills to bar¬ 
gain collectively or to enter into collective agreements with 
Local 1871 of said Union. 

47. On December 31, 1934, one Dudley, who was the then 
President of the Local of the United Textile Workers of 
America, at the Martel Mill at Egan, Georgia, entered the 
office of the said Mill operated under the same management 
as the Lois Mill of plaintiff, and in cold blood murdered 
Assistant Superintendent Patrick and Overseer Boynton 
of said Martel Mill, for which crime said Dudley is now serv¬ 
ing a life sentence on the Georgia chain gang. As a result 
of this and other experiences of the management of the 
plaintiff with the United Textile Workers of America, the 
plaintiff does not desire to recognize the said Union or any 
of its Locals as the representative of the employees at its 
Lois Mill, and plaintiff does not desire to enter into any 
collective agreements whatever with the said Union or any 
of its Locals. 

48. The plaintiff will not bargain collectively or enter into 
any collective agreement with said Local No. 1871 respect- 
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ing the terms and conditions of employment at said 

17 Lois Mill, unless and until the Supreme Court of the 
United States shall hold the said Act constitutional 

as herein attempted to be applied or unless previously or¬ 
dered to do so by a court of competent jurisdiction. 

49. Your plaintiff avers that the expense attendant upon 
defending any charge or complaint or other proceeding 
brought under the Act by reason of the plaintiff’s refusal 
to bargain with said Local No. 1871, and of defending and 

J I w 

prosecuting such proceeding to a final determination in the 
courts, will be such as to cause the costs of continued oper¬ 
ation of the Lois Mill to continue to exceed the shut down 
costs, and to cause plaintiff to shut down the saip Lois Mill 
rather than incur such expenses. 

50. In the petition executed October 21, 1935, hy the offi¬ 
cers of Local No. 1871 aforesaid to the National Labor Re¬ 
lations Board for investigation and certification of repre¬ 
sentatives pursuant to Section 9 (c) of the National Labor 
Relations Act, the said Local charged that the Mills had 
endeavored “to start up their plant under conditions that 
will greatly reduce the wages of the workers. ’ ’ 

51. Your plaintiff is informed and believes and therefore 
avers, that when the said Local No. 1871 is designated or 
selected by a majority of the employees of said ^lills at the 
election directed by the defendants herein, or at] any other 
election directed by said defendants, the said Locy No. 1871 
will present a collective bargaining agreement to the said 
Mills in relation to employment at its Lois Mill which, if 
accepted, would of itself increase the labor costs at the said 
Mill to a point at which the said Mill will sustain] a net cash 

operating loss in excess of the overhead costs of a 

18 shut down. Such an agreement could not lj)e accepted 
by your plaintiff, consistently with its dhties to its 

stockholders. The expenses of defending a change or com¬ 
plaint under the act for refusal to accept such agreement 
would likewise cause the expenses of keeping said Lois Mill 
in operation to continue to exceed the shut-down post, which 
will force the closing of said Mill, as aforesaid. 

52. The holding of said election by the defendants or 
their agents, as aforesaid, will result in immediate, grave 
and irreparable injury and loss to the plaintiff in the fol¬ 
lowing, among other, respects: 
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(a) It will result in the breach of the employment con¬ 
tracts existing at the present time between your plaintiffs 
and each of its said employees at its Lois Mill. 

(b) It will result in the loss of the liberty of your plain¬ 

tiff to enter into contracts with its employees and prospec¬ 
tive employees individually, upon terms mutually satisfac¬ 
tory to each. i 

(c) It will result in a continuance of the disturbed condi¬ 
tions at the Lois Mill of said plaintiff, imparing the effi¬ 
ciency and harmonious labor relations thereat. 

(d) It will result in the expenditure of substantial sums 
by the plaintiff in defending charges and complaints of vio¬ 
lation of the provisions of said Act. 

(e) It will force a shut down of the Lois Mill of your 
plaintiff resulting in the loss of customers and good will; 

the loss of plaintiff’s going concern value and its 
19 existing organization; the loss of the good will of 
many loyal employees to whom it will cause extreme 
hardship; all of which injuries will result from the unlawful 
actions of the defendants herein in enforcing the unconsti¬ 
tutional statute against your plaintiff by the ordering and 
holding of the said election. 

53. Your plaintiff has no means of protecting itself 
against the aforesaid severe, irreparable and immediate 
losses and injuries other than by the decree of this Honor¬ 
able Court in this proceeding. The damages to the prop¬ 
erty rights, the contract rights and rights of liberty of your 
plaintiff, as herein alleged, while irreparable, are not ascer¬ 
tainable in pecuniary value, and plaintiff would be unable to 
prove the amount or amounts thereof in any court of law, 
and is without any plain, adequate, complete or timely 
remedy at law or by statute. 

54. The plaintiff is advised by counsel and charges that 
the National Labor Relations Act is illegal and void in that 
it violates the Constitution of the United States in the fol¬ 
lowing as well as other respects: 

(a) The said Act is in purpose, in essence and on its face 
an attempt to regulate matters not committed to the Fed¬ 
eral Government by the Constitution, by regulating indus¬ 
try, including the relations between employer and employee, 
in respect to rates of pay, wages, hours of employment and 
other conditions of employment. 
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(b) The said Act is violative of the Commerce 


Clause in 


that it seeks to regulate matters concerning wholly intra¬ 
state business, regulation which does not constitute the 
regulation of commerce among the several states. 

(c) The said Act is violative of the Tentjh Amend- 

20 ment to the Constitution of the United Statjes, in that 
it constitutes an invasion by the Federal Government 

of fields of regulation reserved by that amendment to the 
States or to the People. 

(d) The said Act is violative of the Fifth Amendment to 
the Constitution of the United States in that 

(1) It attempts to deprive the plaintiff withoutj due proc¬ 
ess of law of the liberty guaranteed to it by th^t amend¬ 
ment; 

(2) It attempts to deprive the plaintiff withoutj due proc¬ 
ess of law of its property rights, including subsisting con¬ 
tract rights with its employees and its rights to bargain and 
deal individually with its employees in respect tlo rates of 
pay, wages, hours of employment or other conditions of 
employment; 

(3) It is wholly arbitrary, capricious and unequal; 

(4) It attempts to deprive the plaintiff of its 
contracts with its employees individually and to deprive its 
employees of such contracts without due process lof law; 

(5) It attempts to take the private property olj the plain¬ 
tiff for a public use without the payment of just 
tion. 

(e) The said Act is violative of the Fourth Amendment 
of the Constitution of the United States 

21 permits and authorizes unreasonable searches and 
seizures of papers and effects of employers, includ¬ 
ing the plaintiff. 

(f) The said Act is violative of the Third Article of the 
Constitution of the United States in that judicial power of 
the United States in large part by said Act is attempted to 
be vested in said National Labor Relations Board and not 
in the courts as required by said Article, and s4id Act at¬ 
tempts to infringe upon the constitutional autho 
courts of the United States. 

(g) The said Act is violative of the Seventh A 
to the Constitution in that no trial by jury is pe 
required by said Act. 


subsisting 
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(h) The said Act is violative of the Ninth Amendment 
to the Constitution of the United States in that bv said Act 
the Government of the United States through the Congress 
has presumed and purported to assume jurisdiction and 
control of certain rights retained by the States or by the 
people. 

(i) The said Act is violative of the Constitution of the 
United States in that the legislative power conferred upon 
the Congress of the United States is therein unlawfully and 
illegally delegated to the said National Labor Relations 
Board. 

55. The said Act is illegal and void and unconstitutional 
as a whole, for each and all of the grounds named in para¬ 
graph 54 hereof. 

56. All actions, orders and authorities attempted and 
purported to be exercised by the defendants, their agents 
or representatives, under and by force of said Act are like¬ 
wise void and unconstitutional for each and all of the rea¬ 
sons set forth in paragraphs 54 and 55 hereof. 

57. The record made at the hearing held under the 
22 Act in respect of the petition for investigation by 
Local No. 1871 on December 3 and 4, 1935, as afore¬ 
said discloses, as a result of direct and cross-examination 
of R. K. Pitts, the Assistant Treasurer and Assistant Clerk 
of the plaintiff, and F. B. Edwards, the cotton buyer of the 
plaintiff, that the plaintiff is engaged at its Lois Mill in the 
business of manufacturing raw cotton into unbleached 
broadcloth; said raw cotton is purchased in other States 
than the State of Georgia, and stored in its warehouse at 
Douglasville, Georgia, before being manufactured into 
broadcloth; that some of the materials including coal, in ad¬ 
dition to the raw cotton, used in the manufacture of broad¬ 
cloth by plaintiff at said Lois Mill, are purchased by plain¬ 
tiff in other States than the State of Georgia; and some of 
the materials used in said manufacturing are purchased in 
the State of Georgia; that over ninety per cent of the broad¬ 
cloth so manufactured at its mill at Douglasville, Georgia, 
is sold by plaintiff to purchasers outside the State of 
Georgia through a New York commission merchant; that the 
said broadcloth produced at said Lois Mill is not finished 
but is manufactured into the gray stage; that the plain¬ 
tiff owns no transportation facilities used in interstate com¬ 
merce: that all of the materials used in manufacturing: at 
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said plant coming from without the State of Georgia and all 
the products of said mill going without the State o:: Georgia 
are transported by public carriers; that the freight on cloth 
manufactured at and shipped from said mill is paid by the 
purchasers; that all of the materials used in manufacturing 
at said mill which come from without the State of 

23 Georgia come to rest within the State of Georgia be¬ 
fore their use in such manufacturing; that not more 

that six employees of the plaintiff are engaged in loading 
or unloading materials coming to said plant for 'manufac¬ 
turing and the loading of products shipped from s^id plant; 
that the stockholders of plaintiff are in some instances also 
stockholders in the Martel Mills Corporation ar|d in The 
Henrietta Mills; that the mills of Martel Mills Corporation, 
which has six mills, one in the State of Georgia and the 
others in North and South Carolina, and the mi'^ls of The 
Henrietta Mills which owns and operates two millsf in North 
Carolina and one in South Carolina, together with the mills 
owned by plaintiff, are managed by the same management; 
that plaintiff owns a mill located near Asheville, North 
Carolina, but is not currently operating the same; and a 
mill at Waterford, New York, which is not being currently 
operated; that the chief executive officers of the plaintiff, 
The Henrietta Mills, and the Martel Mills Corporation are 
identical; that The Henrietta Mills is a North Carolina cor¬ 
poration, the Martel Mills Corporation is a Delajvare Cor¬ 
poration. Plaintiff avers that the foregoing factk are true 
and correct and alleges the same herein. 

58. In pursuing their occupations, the employees of the 
plaintiff at said Lois Mill are not engaged in interstate 
commerce but in wholly intrastate activities. 

59. The intrastate activities in which the afoijesaid em¬ 
ployees of the plaintiff are engaged do not directly burden, 
obstruct or affect interstate commerce. 

60. The plaintiff, in the manufacture of tyroadcloth 

24 at its Lois Mill, is not engaged in commence, but is 
engaged solely in the operation of an intrastate ac¬ 
tivity within the State of Georgia. 

61. The said business of the plaintiff, carried on at the 
aforesaid Lois Mill, does not directly affect interstate com¬ 
merce; and the National Labor Relations Act, ai^d any ac¬ 
tions or proceedings taken thereunder are unconstitutional, 
void, invalid and of no legal effect whatsoever ds applied 
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to the plaintiff in the conduct of its said business, and as 
applied to its producing and maintenance employees at its 
said Lois Mill, because in violation of the Fifth and Tenth 
Amendments to the Constitution of the United States and 
because outside the scope of any powers granted to the 
Congress by said Constitution. 

WHEREFORE, plaintiffs pray: i 

1. That a temporary restraining order be granted forth¬ 
with restraining and enjoining the defendants, J. Warren 
Madden, John M. Carmody and Edwin S. Smith, individu¬ 
ally and as members of the National Labor Relations Board, 
their and each of their assistants, employees, agents and 
representatives, and each of them, from holding or causing 
to be held an election pursuant to the National Labor Rela¬ 
tions Act among the employees of the plaintiff at its Lois 
Mill on January 21, 1936, or at any other time or times. 

2. That this Honorable Court issue its writ in due form 
of law directed to the defendants J. Warren Madden, Chair¬ 
man, John M. Carmody and Edwin S. Smith, individually 

and as members of the National Labor Relations 

i 

25 Board, ordering them, and each of them, at a certain 
day to appear before this Honorable Court and an¬ 
swer all and singular the matters and things herein set 
forth and complained of, and further to perform and abide 
by such ofder, direction and decree as to this Court shall 
seem meet, just and proper. 

3. That this Honorable Court issue its order against all 
of the said defendants, and each of them, to show’ cause, if 
any they have, at a convenient date to be fixed by this 
Honorable Court, why a preliminary injunction should not 
be granted, restraining all and each of the aforementioned 
defendants during the pendency of this suit from doing any 
of the things herein complained of. 

4. That this Honorable Court grant and issue a prelimi¬ 
nary injunction against J. Warren Madden, John M. Car¬ 
mody and Edwin S. Smith, individually and as members of 
the National Labor Relations Board, enjoining them, and 
each of them, and their assistants, employees, agents and 
representatives, and each of them, pendente lite, from hold¬ 
ing, or causing to be held, an election pursuant to the Na¬ 
tional Labor Relations Act, among the employees of plain¬ 
tiff at its Lois Mill on January 21, 1936, or at any other 
time or times. 


Exhibit A 
Filed Jan. 20, 1936 


[Public— No. 198—74th Congress] 

[S. 1958] 

AN ACT 

To diminish the causes of labor disputes burdening or obstruct^ 
foreign commerce, to create a National Labor Relations Boar 
purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , 


g interstate and 
d, and for other 


FINDINGS AND POLICY 


Section 1 . The denial by employers of the right of employees to 


procedure of 
of industrial 


organize and the refusal by employers to accept the) 
collective bargaining lead to strikes and other forms 
strife or unrest, which have the intent or the necessary effect of 
burdening or obstructing commerce by (a) impairing the efficiency, 
safety, or operation of the instrumentalities of commerce; (b) occur¬ 
ring in the current of commerce; (c) materially affecting, restraining, 
or controlling the flow of raw materials or manufactured or processed 
goods from or into the channels of commerce, or the prices of such 
materials or goods in commerce; or (d) causing diminution of 
employment and wages in such volume as substantially to impair or 
disrupt the market for goods flowing from or into the channels 
of commerce. 

The inequality of bargaining power between employees who do 
not possess full freedom of association or actual liberty of contract, 
and employers who are organized in the corporate or other forms ox 
ownership association substantially burdens and affects the flow 
of commerce, and tends to aggravate recurrent business depressions, 
by depressing wage rates and the purchasing power of wage earners 
in industry and by preventing the stabilization of competitive wage 
rates and working conditions within and between industries. 

Experience has proved that protection by law of the right of 
employees to organize and bargain collectively safeguards com¬ 
merce from injury, impairment, or interruption, and promotes the 
flow of commerce by removing certain recognized sources of indus¬ 
trial strife and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes arising ouf of differences 
as to wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employers ana employees. 

It is hereby declared to be the policy of the United States to 
eliminate the causes of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate these obstructions 
when they have occurred by encouraging the practice I and procedure 
of collective bargaining and by protecting tne exercise by workers 
of full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose] of negotiating 
the terms and conditions of their employment or otheif mutual aid or 
protection. 
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DEFINITIONS 

Sec. 2. When used in this Act— 

(1) The term “person” includes one or more individuals, part¬ 
nerships, associations, corporations, legal representatives, trustees, 
trustees in bankruptcy, or receivers. 

(2) The term “employer” includes any person acting in the 
interest of an employer, directly or indirectly, but shall not include 
the United States, or any State or political subdivision thereof, or 
any person subject to the Railway Labor Act, as amended from time 
to time, or any labor organization (other than when acting as an 
employer), or anyone acting in the capacity of officer or agent of 
such labor organization. 

(3) The term “ employee ” shall include any employee, and shall 
not be limited to the employees of a particular employer, unless the 
Act explicitly states otherwise, and shall include any individual 
whose work has ceased as a consequence of, or in connection with, 
any current labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and substantially equiv¬ 
alent employment, but shall not include any individual employed 
as an agricultural laborer, or in the domestic service of any family 
or person at his home, or any individual employed by his parent 
or spouse. 

(4) The term “representatives” includes any individual or labor 
organization. 

(5) The term “ labor organization ” means any organization of 
any kind, or any agency or employee representation committee or 
plan, in which employees participate and which exists for the pur¬ 
pose, in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours of employ¬ 
ment, or conditions of work. 

(6) The term “ commerce ” means trade, traffic, commerce, trans¬ 
portation, or Communication among the several States, or between 
the District of Columbia or any Territory of the United States 
and any State or other Territory, or between any foreign country 
and any State, Territory, or the District of Columbia, or within 
the District of Columbia or any Territory, or between points in the 
same State but through any other State or any Territory or the 
District of Columbia or any foreign country. 

(T) The term “ affecting commerce ” means in commerce, or bur¬ 
dening or obstructing commerce or the free flow of commerce, or 
having led or tending to lead to a labor dispute burdening or 
obstructing commerce or the free flow of commerce. 

(8) The term “unfair labor practice” means any unfair labor 
practice listed in section 8. 

(9) The term “ labor dispute ” includes any controversy concerning 
terms, tenure or conditions of employment, or concerning the associ¬ 
ation or representation of persons in negotiating, fixing, maintain¬ 
ing, changing, or seeking to arrange terms or conditions of employ¬ 
ment, regardless of whether the disputants stand in the proximate 
relation of employer and employee. 

(10) The term “National Labor Relations Board” means the 
National Labor Relations Board created by section 3 of this Act. 

(11) The term “ old Board ” means the National Labor Relations 
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Board established by Executive Order Numbered 67G3 of the Presi¬ 
dent on June 29, 1934, pursuant to Public Resolution Numbered 44, 
approved June 19, 1934 (48 Stat. 1183), and reestablished and con¬ 
tinued by Executive Order Numbered 7074 of the President of 
June 15, 1935, pursuant to Title I of the National Industrial Recov¬ 
ery Act (48 Stat. 195) as amended and continued by Senate Joint 
Resolution 133 1 approved June 14, 1935. 

NATIONAL LABOR RELATIONS BOARD 

Sec. 3. (a) There is hereby created a board, to be known as the 
“ National Labor Relations Board ” (hereinafter referred to as 
the “ Board”), which shall be composed of three I members, who 
shall be appointed by the President, by and with pile advice and 
consent of the Senate. One of the original meihbers shall be 
appointed for a term of one year, one for a term of three years, and 
one for a term of five 3 'ears, but their successors shall be appointed 
for terms of five years each, except that any individual chosen to 
fill a vacancy shall be appointed only for the unexpired term of 
the member whom he shall succeed. The President shall designate 
one member to serve as chairman of the Board. Any member of 
the Board may be removed by the President, upon hotice and hear¬ 
ing, for neglect of duty or malfeasance in office, bilit for no other 
cause. 

(b) A vacancy in the Board shall not impair the right of the 
remaining members to exercise all the powers of ^he Board, and 
two members of the Board shall, at all times, constitute a quorum. 
The Board shall have an official seal which shall be judicially noticed. 

(c) The Board shall at the close of each fiscal yeat make a report 
in writing to Congress and to the President statiijg in detail the 
cases it has heard, the decisions it has rendered, the | names, salaries, 
and duties of all employees and officers in the employ or under the 
supervision of the Board, and an account of all | moneys it has 
disbursed. 

Sec. 4. (a) Each member of the Board shall receive a salary of 
$10,000 a year,, shall be eligible for reappointment, and shall not 
engage in any other business, vocation, or employment. The Board 
shall appoint, without regard for the provisions of [the civil-service 
laws but subject to the Classification Act of 1923, | as amended, an 
executive secretary, and such attorneys, examiners, and regional 
directors, and shall appoint such other employees with regard to 
existing laws applicable to the employment and compensation of 
officers and employees of the United States, as it may from time 
to time find necessary for the proper performance pf its duties and 
as may be from time to time appropriated for by Congress. The 
Board may establish or utilize such regional, local, qr other agencies, 
and utilize such voluntary and uncompensated services, as may from 
time to time be needed. Attorneys appointed ur|der this section 
may, at the direction of the Board, appear for and represent the 
Board in any case in court. Nothing in this Act shall be construed 
to authorize the Board to appoint individuals foif the purpose of 
conciliation or mediation (or for statistical woifc), where such 
service may be obtained from the Department of Labor. 

(b) Upon the appointment of the three original, members of the 
Board and the designation of its chairman, the old Board shall cease 

l So in original. | 
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to exist. All employees of the old Board shall be transferred to 
and become employees of the Board with salaries under the Classi¬ 
fication Act of lp23, as amended, without acquiring by such transfer 
a permanent or civil service status. All records, papers, and prop¬ 
erty of the old Board shall become records, papers, and property 
of the Board, and all unexpended funds and appropriations for the 
use and maintenance of the old Board shall become funds and appro¬ 
priations available to be expended by the Board in the exercise of 
the powers, authority, and duties conferred on it by this Act. 

(c) All of the expenses of the Board, including all necessary 
traveling and subsistence expenses outside the Distrirt of Columbia 
incurred by the members or employees of the Board under its orders, 
shall be allowed and paid on the presentation of itemized vouchers 
therefor approved by the Board or by any individual it designates 
for that purpose. 

Sec. 5. The principal office of the Board shall be in the District 
of Columbia, but it may meet and exercise any or all of its powers 
at any other place. The Board may, by one or more of its members 
or by such agents or agencies as it may designate, prosecute any 
inquiry necessary to its functions in any part of the United States. 
A member who participates in such an inquiry shall not be dis¬ 
qualified from subsequently participating in a decision of the Board 
in the same case. 

Sec. 6. (a) The Board shall have authority from time to time 
to make, amende and rescind such rules and regulations as may be 
necessary to carry out the provisions of this Act. Such rules and 
regulations shall be effective upon publication in the manner which 
the Board shall prescribe. 

RIGHTS OF EMPLOYEES 

Sec. 7. Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or other 
mutual aid or protection. 

Sec. 8. It shall be an unfair labor practice for an employer— 

(1) To interfere with, restrain, or coerce employees in the exer¬ 
cise of the rights guaranteed in section 7. 

(2) To dominate or interfere with the formation or adminis¬ 
tration of any labor organization or contribute financial or other 
support to it '.Provided, That subject to rules and regulations made 
and published by the Board pursuant to section 6 (a), an employer 
shall not be prohibited from permitting employees to confer with 
him during working hours without loss of time or pay. 

(3) By discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization: Provided , That nothing 
in this Act, or in the National Industrial Recovery Act (U. S. C., 
Supp. VII, title 15, secs. 701-712), as amended from time to time, 
or in any code or agreement approved or prescribed thereunder, or 
in any other statute of the United States, shall preclude an employer 
from making an agreement with a labor organization (not estab¬ 
lished, maintained, or assisted by any action defined in this Act 
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as an unfair labor practice) to require as a condition of employ¬ 
ment membership therein, if such labor organization is the repre¬ 
sentative of the employees as provided in section 0 ^a), in the appro¬ 
priate collective bargaining unit covered by such j agreement when 
made. 

(4) To discharge or otherwise discriminate against an employee 
because he has filed charges or given testimony under this Act. 

(5) To refuse to bargain collectively with the representatives of 
his employees, subject to the provisions of Sectiop 9 (a). 

REPRESENTATIVES AND ELECTIONS 

Sec. 9. (a) Representatives designated cr selected for the pur¬ 
poses of collective bargaining by the majority of the employees in 
a unit appropriate for such purposes, shall be the exclusive repre¬ 
sentatives of all the employees in such unit for the purposes of 
collective bargaining in respect to rates cf pay, wages, hours of 
employment, or other conditions of employment: Provided , That 
any individual employee or a group of employees shall have the 
right at any time to present grievances to their employer. 

(b) The Board shall decide in each case whether, in order to 
insure to employees the full benefit of their right j to self-organiza¬ 
tion and to collective bargaining, and otherwise |to effectuate the 
policies of this Act, the unit appropriate for the purposes of collec¬ 
tive bargaining shall be the employer unit, craft uip.it, plant unit, or 
subdivision thereof. 

(c) Whenever a question affecting commerce prises concerning 
the representation of employees, the Board may investigate such 
controversy and certify to the parties, in writing, the name or 
names of the representatives that have been designated or selected. 
In any such investigation, the Board shall provide for an appro¬ 
priate hearing upon due notice, either in conjunction with a proceed¬ 
ing under section 10 or otherwise, and may take a secret ballot of 
employees, or utilize any other suitable method po ascertin 1 such 
representatives. 

(d) Whenever an order of the Board made pursuant to section 
10 (c) is based in whole or in part upon facts certified following 
an investigation pursuant to subsection (c) of this section, and 
there is a petition for the enforcement or review o| such order, such 
certification and the record of such investigation phall be included 
in the transcript of the entire record required to b£ filed under sub¬ 
sections 10 (e) or 10 (f), and thereupon the decree of the court 
enforcing, modifying, or setting aside in whole or in part the order 
of the Beard shall be made and entered upon the pleadings, testi¬ 
mony, and proceedings set forth in such transcript.j 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec. 10. (a) The Board is empowered, as hereinafter provided, 
to prevent any person from engaging in any unfair labor practice 
(listed in section 8) affecting commerce. This power shall be 
exclusive, and shall not be affected by any other means of adjust¬ 
ment or prevention that has been or may be established by agree¬ 
ment, code, law, or otherwise. 

(b) Whenever it is charged that any person has engaged in or is 

engaging in any such unfair labor practice, th$ Board, or any 
__ 

1 So in original. 
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agent or agency designated by the Board for such purposes, shall 
have.power to issue and cause to be served upon such person a com¬ 
plaint stating the charges in that respect, and containing a notice 
of hearing before the Board or a member thereof, or before a desig¬ 
nated agent or agency, at a place therein fixed, not less than five days 
after the serving of said complaint. Any such complaint may be 
amended by the member, agent, or agency conducting the hearing 
or the Board in its discretion at any time prior to the issuance of 
an order based thereon. The person so complained of shall have 
the right to file an answer to the original or amended complaint 
and to appear in person or otherwise and give testimony at the 
place and time fixed in the complaint. In the discretion of the 
member, agent or agency conducting the hearing or the Board, any 
other person may be allowed to intervene in the said proceeding 
and to present testimony. In any such proceeding the rules of 
evidence prevailing in courts of law or equity shall not be controlling. 

(c) The testimony taken by such member, agent or agency or 
the Board shall be reduced to writing and filed with the Board. 
Thereafter, in its discretion, the Board upon notice may take fur¬ 
ther testimony or hear argument. If upon all the testimony taken 
the Board shall be of the opinion that any person named in the 
complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall 
issue and cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor practice, 
and to take such affirmative action, including reinstatement of 
employees with or without back pay, as will enectuate the policies 
of this Act. Such order may further require such person to make 
reports from time to time showing the extent to which it has com¬ 
plied with the order. If upon all the testimony taken the Board 
shall be of the opinion that no person named in the complaint has 
engaged in or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue an order 
dismissing the said complaint. 

(d) Until a transcript of the record in a case shall have been 
filed in a court, as hereinafter provided, the Board may at any 
time, upon reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any finding or 
order made or issued by it. 

(e) The Board shall have power to petition any circuit court 
of appeals of the United States (including the Court of Appeals 
of the District of Columbia), or ii all the circuit courts of appeals 
to which application may be made are in vacation, any district 
court of the United States (including the Supreme Court of the 
District of Columbia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the enforcement of 
such order and for appropriate temporary relief or restraining 
order, and shall certify and file in the court a transcript of the 
entire record in^ the proceeding, including the pleadings and testi¬ 
mony upon which such order was entered and the findings and 
order or the Board. Upon such filing, the court shall cause notice 
thereof to fce served upon such person, and thereupon shall have 
jurisdiction of the proceeding and of the question determined 
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therein, and shall have power to grant such temporary relief or 
restraining order as it deems just and proper, an^l to make and 
enter upon the pleadings, testimony, and proceedings set forth in 
such transcript a decree enforcing, modifying, and enforcing as 
so modified, or setting aside in whole or in part the order of the 
Board. No objection that has not been urged befori the Board, its 
member, agent or agency, shall be considered by the court, unless 
the failure or neglect to urge such objection shall be excused because 
of extraordinary circumstances. The findings of the Board as to 
the facts, if supported by evidence, shall be conclusive. If either 
party shall apply to the court for leave to adduce 
dence and shall show to the satisfaction of the court 
tional evidence is material and that there were reas 
for the failure to adduce such evidence in the heading before the 
Board, its member, agent, or agency, the court ihay order such 
additional evidence to be taken before the.Board, its!member, agent, 
or agency, and to be made a part of the transcript, 'f'he Board may 
modify its findings as to the facts, or make new finings, by reason 
of additional evidence so taken and filed, and it shaH file such modi¬ 
fied or new findings, which, if supported by evidenc^, shall be con¬ 
clusive, and shall file its recommendations, if any, for the modifica¬ 
tion or setting aside of its original order. The jurisdiction of the 
court shall be exclusive and its judgment and decree shall be final, 
except that the same shall be subject to review by the appropriate 
circuit court of appeals if application was made to the district court 
as hereinabove provided, and by the Supreme Court of the United 
States upon writ of certiorari or certification as provided in sections 
239 and 240 of the Judicial Code, as amended (U.jS. C., title 28, 
secs. 346 and 347). 

(f) Any person aggrieved by a final order of the poard granting 
or denying in whole or in part the relief sought may Obtain a review 
of such order in any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides or transacts 
business, or in the Court of Appeals of the District df Columbia, by 
filing in such court a written petition praying that tfie order of the 
Board be modified or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the Aggrieved party 
shall file in the court a transcript of the entire record in the proceed¬ 
ing, certified by the Board, including the pleading and testimony 
upon which the order complained of was entered and the findings 
and order of the Board. Upon such filing, the court shall proceed 
in the same manner as in the case of an application by the Board 
under subsection (e), and shall have the same exclusive jurisdiction 
to grant to the Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or setting aside 
in whole or in part the order of the Board; and the findings of the 
Board as to the facts, if supported by evidence, shall in like manner 
be conclusive. 

(g) The commencement of proceedings under subsection (e) or (f) 
of this section shall not, unless specifically ordered by the court, 
operate as a stay of the Board’s order. 
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(h) When granting appropriate temporary relief or a restraining 
order, or making and entering a decree enforcing, modifying, and 
enforcing as so modified or setting aside in whole or in part an order 
of the Board, as provided in this section, the jurisdiction of courts 
sitting in equity shall not be limited by the Act entitled u An Act to 
amend the Judicial Code and to define and limit the jurisdiction of 
courts sitting in equity, and for other purposes T ’, approved March 
23, 1932 (U. S. C., Supp. VII, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and 
if possible within ten days after they have been docketed. 

INVESTIGATORY POWERS 

Sec. 11. For the purpose of all hearings and investigations, which, 
in the opinion of the Board, are necessary and proper for the exercise 
of the powers vested in it by section 9 and section 10— 

(1) The Board, or its duly authorized agents or agencies, shall at 
all reasonable times have access to, for the purpose of examination, 
and the right to copy any evidence of any person being investigated 
or proceeded against that relates to any matter under investigation or 
in question. Any member of the Board shall have power to issue 
subpenas requiring the attendance and testimony of witnesses and 
the production of any evidence that relates to any matter under inves¬ 
tigation or in question, before the Board, its member, agent, or agency 
conducting the hearing or investigation. Any member of the Board, 
or any agent or agency designated by the Board for such purposes, 
may administer oaths and affirmations, examine witnesses, and receive 
evidence. Such attendance of witnesses and the production of such 
evidence may be required from any place in the United States or any 
Territory or possession thereof, at anv designated place of hearing. 

(2) In case of contumacy or refusal to obey a subpena issued to 
any person, any District Court of the United States or the United 
States courts of any Territory or possession, or the Supreme Court 
of the District of Columbia, within the jurisdiction of which the 
inquiry is carried on or within the jurisdiction of which said person 
guilty of contumacy or refusal to obey is found or resides or trans¬ 
acts business, upon application by the Board shall have jurisdiction 
to issue to such person an order requiring such person to appear 
before the Beard, its member, agent, or agency, there to produce 
evidence if so ordered, or there to give testimony touching the matter 
under investigation or in question; and any failure to obey such 
order of the court may be punished by said court as a contempt 
thereof. 

(3) No person shall be excused from attending and testifying or 
from producing books, records, correspondence, documents, or other 
evidence in obedience to the subpena of the Board, on the ground 
that the testimony or evidence required of him may tend to incrim¬ 
inate him or subject him to a penalty or forfeiture; but no indi¬ 
vidual shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege against 
self-incrimination, to testify or produce evidence, except that such 
individual so testifying shall not be exempt from prosecution and 
punishment for perjury committed in so testifying. 
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(4) Complaints, orders, and other process and papers of the Board, 
• its member, agent, or agency, may be served either personally or by 

registered mail or by telegraph or by leaving a copy thereof at the 
principal office or place of business of the person required to be 
served. The verified return by the individual so serving the same 
setting forth the manner of such service shall be proof ox the same, 
and the return post office receipt or telegraph receipt, therefor when 
registered and mailed or telegraphed as aforesaid shall be proof of 
service of the same. Witnesses summoned before the Board, its 
member, agent, or agency, shall be paid the same fees and mileage 
that are paid witnesses in the courts of the United States, and wit¬ 
nesses whose depositions are taken and the persons taking the same 
shall severally be entitled to the same fees as are paid for like 
services in the courts of the United States. 

(5) All process of any court to which application may be made 

under this Act may be served in the judicial district wherein the 
defendant or other person required to be served resides or may be 
found. - 

(6) The several departments and agencies of the Government, 
when directed by the President, shall furnish the Board, upon its 
request, all records, papers, and information in their possession 
relating to any matter before the Board. 

Sec. 12. Any person who shall willfully resist, prevent, impede, 
or interfere with any member of the Board or any bf its agents or 
agencies in the performance of duties pursuant to tl|is Act shall be 
punished by a fine of not more than $5,000 or by imprisonment for 
not more than one year, or both. 

LIMITATIONS 

Sec. 13. Nothing in this Act shall be construed so as to interfere 
with or impede or diminish in any way the right to strike. 

Sec. 14. Wherever the application of the provisions of section 
7 (a) of the National Industrial Recovery Act (LJ. S. C., Supp. VII, 
title 15, sec. 707 (a)), as amended from time to tilde, or of section 
77 B, paragraphs (1) and (m) of the Act approved June 7, 1934, 
entitled “An Act to amend an Act entitled ‘An Act to establish a 
uniform system of bankruptcy throughout the pnited States’ 
approved July 1, 1898, and Acts amendatory thereof and supple¬ 
mentary thereto” (48 Stat. 922, pars. (1) and (m)), as amended 
from time to time, or of Public Resolution Numbered 44, approved 
June 19, 1934 (48 Stat. 1183), conflicts with the application of the 
provisions of this Act, this Act shall prevail: Provided , That in 
any situation where the provisions of this Act cannot be validly 
enforced, the provisions of such other Acts shall remain in full 
force and effect. 

Sec. 15. If any provision of this Act, or the application of such 
provision to any person or circumstance, Shall be held invalid, the 
remainder of this Act, or the application of such provision to per¬ 
sons or circumstances other than those as to which it is held invalid, 
shall not be affected thereby. 

Sec. 16. This Act may be cited as the “ National luabor Relations 
Act.” 

Approved, July 5, 1935. 
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5. That a permanent injunction be granted a(nd issued 
by this Honorable Court against J. Warren Madden, John 
M. Carmody and Edwin S. Smith, individually and as mem¬ 
bers of the National Labor Relations Board, enjoining 
them, and each of them, and their assistants, ejmployees, 
agents and representatives, and each of them, permanently 

and perpetually, from holding, or causing to be held, 

26 an election pursuant to the National Laborl Relations 
Act among the employees of plaintiff at its Lois 

Mill on January 21, 1936, or at any other time or times. 

6. That the plaintiff may have such other and further re¬ 
lief in the premises that this Court shall deenj just and 
proper. 

BEAVER MILLS, 

By R. K. PITTS 

Assistant Treasurer and Assistant Clerk. 
FREDERICK H. WOOD, I 

15 Broad Street, New York, N. Y. j 

POPE F. BROCK, | 

Atlanta, Georgia. 

FRANCIS H. BALDY, 

79 Worth Street, New York, N. Y. 

RICHARD H. WILMER, 

Transportation Building, 

Washington, D. C. I 

DOUGLAS L. HATCH, j 

Transportation Building, 

Washington, D. C. | 

Attorneys for Plaintiffs. 

District of Columbia, ss: 

R. K. PITTS, being duly sworn, upon oath, deposes and 
says: That he is the Assistant Treasurer and Assistant 
Clerk of Beaver Mills, the plaintiff in th^ foregoing 

27 bill of complaint; that he is authorized and em¬ 
powered to subscribe to said bill and to ipake verifi¬ 
cation thereof on behalf of said Beaver Mills; that he has 
read said bill of complaint and knows the contents thereof, 
and verily believes the facts therein stated to be true. 


R. K. PITTS 

Subscribed and sworn to before me this ^Oth day of 
January, 1936. 

JESSIE G. LANE 

Notary Public , D. C . 

(Here follows pages marked 28 to 36) 


(Seal) 
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37 Exhibit B 

Filed Jan. 20, 1936 
United States of America 
Before the National Labor Relations Board 

Tenth Region. 

Case No.R_ 

In the matter of 

Beaver-Lois Mills, Douglasville, Ga. 

and 

Local #1871 United Textile Workers of America, 
Douglasville, Georgia, Petitioner. 

Petition for Investigation and Certification of Representa¬ 
tives pursuant to Section 9(c) of the National Labor 
Relations Act 

Name of Employer Beaver-Lois Mills, 

Address Douglasville, Georgia. 

General nature of business—Manufacture of Prints, 
Broadcloths and drill (Cotton Textile) 

Approximate number of employees—300. Description 
of the bargaining unit which petitioner claims is approp¬ 
riate—All employees except supervising force and office 
force. Approximate Number of Employees in Such Bar¬ 
gaining Unit: Two Hundred and ninety (290). 

Number and classification of employees which represen¬ 
tatives on whose behalf petition is filed claim to represent 
operators in all Departments including cleaners, sweepers, 
repairmen and inspectors, all warehouse and yard em¬ 
ployees. 

Names of any other known individuals or labor organiza¬ 
tions who claim to represent any of the employees in such 
bargaining unit—None. 

Any other facts which petitioner considers relevant. On 
Sept. 28th there was circulated a petition among the work- 
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ers of the plant which we considered is an effort on the part 
of the Beaver-Lois Mills to start np their plant ipder con¬ 
ditions that will greatly reduce the wages of th^ workers. 

The undersigned hereby alleges that a question has arisen 
concerning the representation of the employees in the above 
bargaining unit, in that: After the signing of this 
38 petition mentioned above that the plant is now start¬ 
ing up. The Petition heading was as follpws: 

“We, the undersigned former employees of Bpaver Mill 
affirm our loyalty and confidence in the managers, H. C. 
Dresser and T. W. Haddle and respectfully ask that if it is 
at all practical and can be done without material }oss to the 
Company, that operation of the mill be resumed hs soon as 
possible. We are all in desperate need of work and agree 
to such rules and regulations as are in effect at other mills 
in this section of the country.” 

The undersigned further alleges that said question con¬ 
cerning representation is a question affecting commerce 
within the meaning of said act. 

The undersigned requests that pursuant to section 9(c) 
of the National Labor Relations Act, the National Labor 
Relations Board investigate such controversy ahd certify 
to the parties the name or names of the representatives that 
have been designated or selected by said employees. 

Name and address of employees or representatives filing 
the petition. (If made by a labor organization give also 
the name and official position of the person acting for the 
organization) 

(S) H. G. SANDERS, Pres. 

(S) J. J. HEAD, Secty-Treas. 

(S) LOWELL WHITE, tiec. Secty. 

Local 1871 , U. T\ W. A. 


Subscribed and sworn to before me this 21 da^ of Octo¬ 
ber, 1935 at 

(s) J. H. HERREp 

N. P. State at Largt 


32 


BEAVER MILLS, A CORPORATION, VS. 


39 Exhibit C 

Filed Jan. 20,1936 

United States of America 
Before the National Labor Relations Board 

Tenth Region 
Case No. X-R-2. 

In the Matter of 
Beaver Mills-Lois Mill 
and 

Local No. 1871, United Textile Workers of America 

Notice of Hearing . 

There has heretofore filed with the National Labor Rela¬ 
tions Board, Tenth Region, a petition by Local No. 1871, 
United Textile Workers of America, alleging that a ques¬ 
tion affeeting commerce has arisen concerning the repre¬ 
sentation of the employees in the Lois Mill, Douglasville, 
Georgia, owned and operated by the Beaver Mills of New 
York, New York, and requesting that, pursuant to au¬ 
thority granted in Section 9(c) of the National Labor Re¬ 
lations Act, the National Labor Relations Board investi¬ 
gate such controversy and certify the name or names of the 
representatives that have been designated or selected by 
said employees. 

A copy of said petition is attached hereto. 

It appearing to the National Labor Relations Board that 
a question affecting commerce has arisen concerning the 
representation of employees in said plant, 

YOU ARE HEREBY NOTIFIED that, pursuant to Sec¬ 
tion 9(c) of the National Labor Relations Act, on the 3rd 
day of December, 1935, at 10:00 o’clock in the forenoon, in 
Room No. 324 Old Post Office Building, Atlanta, Georgia, 
a hearing will be conducted before the National Labor Rela¬ 
tions Board, by a Trial Examiner to be designated 

40 by it in accordance with its Rules and Regulations, 
upon the question of representation affecting com¬ 
merce which has arisen, at which time and place you shall 
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have the right to appear, in person or otherwise^ and give 
testimony. 

Enclosed herewith for your information is a ebpy of the 
Rules and Regulations, Series 1, made and published by 
the National Labor Relations Board pursuant tq authority 
granted in the National Labor Relations Act. Your atten¬ 
tion is particularly directed to Article III of said Rules and 
Regulations. 

IN WITNESS WHEREOF the National L^bor Rela¬ 
tions Board has caused this, its Notice of Heading, to be 
signed by the Regional Director for the Tenth jRegion on 
the 23d day of November, 1935. 

CHARLES N. FEIDELSON, 
Regional Director for the Tenth Region. 

41 Exhibit D 

Filed Jan. 20,1936 

Before the National Labor Relations Board, Teiith Region. 

Case No. X-R-2. 

In the Matter of 
Beaver-Lois Mills 
and 

Local 1871 United Textile Workers of America. 

Direction for Election . 

I 

The National Labor Relations Board, having ifound that 
a question affecting commerce has arisen concerning the 
representation of the employees of the Production and 
Maintenance Departments of the Beaver-Lois Mills, Doug- 
lasville, Georgia, and acting pursuant to the powers vested 
in the National Labor Relations Board by Section 9 of the 
National Labor Relations Act, approved July 5[ 1935, and 
pursuant to Article III, Section 8 of the National Labor 
Relations Board Rules and Regulations, Serie^ I, hereby 
directs that as part of the investigation authorized by the 
Board in the above case to ascertain representatives for 
collective bargaining with the Beaver-Lois Mills an elec¬ 
tion by secret ballot shall be conducted within q period of 
one week from the date of this direction for election under 
the direction and supervision of the Regional Director for 
the Tenth Region acting in this matter as the Agent of the 
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National Labor Relations Board, and subject to Article III, 
Section 9 of said Rules and Regulations, among the em¬ 
ployees engaged in the Production and Maintenance De¬ 
partments of the Beaver-Lois Mills on November 23, 1935 
and those employed between that date and the date of this 
direction for election in the Production and Maintenance 
Departments, excepting over-seers, second hands, super¬ 
visory and clerical employees and those who quit or have 
been discharged for cause during such period, to de- 

42 termine whether or not they desire to be represented 
by Local 1871 United Textile Workers of America. 

Signed at Washington, D. C. this the 14th day of Janu¬ 
ary, 1936. 

(Signed) J. WARREN MADDEN, 
EDWIN S. SMITH, 

Member. 

43 Rule to Show Cause. 

Filed Jan. 20, 1936 

Upon consideration of the verified Bill of Complaint of 
Beaver Mills, filed herein the 20th day of January, 1936, 
it is by the Court on this 20th day of January, 1936, 

ORDERED that the above-named defendants and each 
of them appear in this Court on the fifth day of February, 
1936, at the hour of 10 o’clock A.M., or as soon thereafter 
as counsel may be heard, and show cause, if any they have, 
why they, or any of them, their and each of their assistants, 
employees^ agents and representatives, and each of them, 
should not be restrained and enjoined pendente lite, indi¬ 
vidually and as members of the National Labor Relations 
Board, from holding or causing to be held an election pur¬ 
suant to the National Labor Relations Act among the 

44 employees of the plaintiff at its Lois Mill on January 
21, 1936, or at any other time or times, provided a 

copy of this order and of the Bill of Complaint filed herein 
be served forthwith on each of said defendants. 

JESSE C. ADKINS 

Justice. 

5:00 P.M. 

Jan. 20/36. Service accepted. 

CHARLES FAHY 

1 Atty. for Defs. 
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45 Order Continuing Rule to Show Cause 

Filed Feb. 4, 1936 

This cause came on to be heard on the Rule to Show 
Cause heretofore issued on January 20, 1936, ;jnd there¬ 
upon, upon consideration thereof, it is this 4th day of Feb¬ 
ruary, 1936. 

ORDERED that said Rule to Show Cause be j continued 
to Monday, February 10, 1936, at 10 o’clock a.nj. 


No objection: 


(s) JESSE C. ATjKINS 

i Justice. 


(s) RICHARD WILMER 
ts) DOUGLAS HATCH 
Attorneys for Plaintiff 

(s) CHARLES FAHY 

Attorney for Defendants 


46 Order Continuing Rule to Show Cause 


Filed Feb. 10,1936. 


This cause came on to be heard on the Rul^ to Show 
Cause heretofore issued on January 20, 1936, and there¬ 
upon, upon consideration thereof, it is 

ORDERED that said Rule to Show Cause be continued 
to Tuesday, February 11, 1936, at 10 o’clock a.m. 

(s) JESSE C. ADKINS 

Justice . 

No objection: 

(s) RICHARD WILMER j 

(s) DOUGLAS HATCH 
Attorneys for Plaintiff 

(s) CHARLES FAHY 

Attorney for Defendants 

47 Return to Rule to Show Cause 

Filed February 10, 1936. 

Now come defendants, J. Warren Madden, Jofyn M. Car- 
mody and Edwin S. Smith, constituting the National Labor 
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Relations Board, and for their return to the rule to show 
cause issued herein on the 20th day of January, 1936, re¬ 
quiring them to show cause why the temporary injunction 
prayed for in complainant’s Bill of Complaint should not 
issue, state as follows: 

1. Defendants admit each and every allegation of para¬ 
graph 1 of said Bill of Complaint. 

2. Defendants admit each and every allegation of para¬ 
graph 2 of said Bill of Complaint. 

3. Defendants admit each and every allegation of para¬ 
graph 3 of said Bill of Complaint. 

4. Defendants admit each and every allegation of para¬ 
graph 4 of said Bill of Complaint. 

5. Defendants admit each and every allegation of para¬ 
graph 5 of said Bill of Complaint. 

6. Defendants admit each and every allegation of para¬ 
graph 6 of said Bill of Complaint. 

7. Defehdants deny each and every allegation of para¬ 

graph 7 of said Bill of Complaint. 

48 Further answering the allegations of said para¬ 
graph, defendants aver that the employment rela¬ 
tions between plaintiff and its employees are not governed 
by any written or formal contracts covering any fixed pe¬ 
riod of time, but merely by day-to-day oral understand¬ 
ings; that plaintiff may discharge its employees or its em¬ 
ployees may quit their employment at any time without no¬ 
tice in advance and without cause; that plaintiff may change 
the terms and conditions of employment of its employees 
at any time without notice in advance. 

Attached hereto as part of this return, and marked Ex¬ 
hibits, A, B and C, respectively, are affidavits of H. G. 
Sanders, J. J. Head and L. L. Cheek, all dated January 28, 
1936. 

8. Defendants deny each and every allegation of para¬ 
graph 8 of said Bill of Complaint. 

9. Defendants deny each and every allegation of para¬ 
graph 9 of said Bill of Complaint. 

10. Defendants deny each and every allegation of para¬ 
graph 10 of said Bill of Complaint, except that they admit 
the first sentence of said paragraph and further admit that 
the President of the United States, acting under the au¬ 
thority of the National Labor Relations Act, appointed the 
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defendants J. Warren Madden, as Chairman an$ member, 
and John M. Carmody and Edwin S. Smith as njembers of 
the National Labor Relations Board, and that said persons, 
duly qualified, are now acting as said National Labor Rela¬ 
tions Board; defendants further admit that J. Warren 
Madden and John M. Carmody are presently residing in 
the District of Columbia and that Edwin S. Smith is pres¬ 
ently residing in Alexandria, Virginia. 

11. Defendants admit each and every allegation of para¬ 
graph 11 of said Bill of Complaint, but defendants aver 
that this Court has no jurisdiction to grant equitable relief. 

12. Defendants deny each and every allegation of para¬ 
graph 12 of said Bill of Complaint. 

13. Defendants admit each and every allegation of para¬ 
graph 13 of said Bill of Complaint. 

14. Defendants deny each and every allegation of para¬ 
graph 14 of said Bill of Complaint. 

15. Defendants admit each and every allegation of 
49 paragraph 15 of said Bill of Complaint. 

16. Defendants admit each and every allegation of 
paragraph 16 of said Bill of Complaint. 

17. Defendants admit each and every allegatidn of para¬ 
graph 17 of said Bill of Complaint. | 

18. Defendants deny each and every allegation of para¬ 
graph 18 of said Bill of Complaint. j 

Further answering the allegations of said paragraph, de¬ 
fendants aver that during a period of several w^eks begin¬ 
ning July 9, 1935, Local No. 1871, United Textile Workers 
of America, circulated for signature among the [employees 
of the Lois Mill of the Beaver Mills, except the c|erical and 
supervisory force, and urged said employees to sign a peti¬ 
tion reading as follows: 

“We, the undersigned employees of the Beaver Lois 
Mills Company hereby select as our representatives for the 
purpose of bargaining collectively with said Conkpany, Lo¬ 
cal No. 1871 of the United Textile Workers of America and 
the Georgia Federation of Labor. We hereby authorize 
and request these organizations to enter into negotiations 
with our employer for the purpose of reaching agreement 
on wages, hours and working conditions. We agree to 
abide by all provisions of agreement reached by these rep¬ 
resentatives and our employer, The Beaver Lois Mills Com¬ 
pany/ ’ 
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Relations Board, and for their return to the rule to show 
cause issued herein on the 20th day of January, 1936, re¬ 
quiring them to show cause why the temporary injunction 
prayed for in complainant’s Bill of Complaint should not 
issue, state as follows: 

1. Defendants admit each and every allegation of para¬ 
graph 1 of said Bill of Complaint. 

2. Defendants admit each and every allegation of para¬ 
graph 2 of said Bill of Complaint. 

3. Defendants admit each and every allegation of para¬ 
graph 3 of said Bill of Complaint. 

4. Defendants admit each and every allegation of para¬ 
graph 4 of said Bill of Complaint. 

5. Defendants admit each and every allegation of para¬ 
graph 5 of said Bill of Complaint. 

6. Defendants admit each and every allegation of para¬ 
graph 6 of said Bill of Complaint. 

7. Defendants deny each and every allegation of para¬ 

graph 7 of said Bill of Complaint. 

48 Further answering the allegations of said para¬ 
graph, defendants aver that the employment rela¬ 
tions between plaintiff and its employees are not governed 
by any written or formal contracts covering any fixed pe¬ 
riod of time, but merely by day-to-day oral understand¬ 
ings; that plaintiff may discharge its employees or its em¬ 
ployees may quit their employment at any time without no¬ 
tice in advance and without cause; that plaintiff may change 
the terms and conditions of employment of its employees 
at any time without notice in advance. 

Attached hereto as part of this return, and marked Ex¬ 
hibits, A, ! B and C, respectively, are affidavits of H. G. 
Sanders, J. J. Head and L. L. Cheek, all dated January 28, 
1936. 

8. Defendants deny each and every allegation of para¬ 
graph 8 of said Bill of Complaint. 

9. Defendants deny each and every allegation of para¬ 
graph 9 of said Bill of Complaint. 

10. Defendants deny each and every allegation of para¬ 
graph 10 of said Bill of Complaint, except that they admit 
the first sentence of said paragraph and further admit that 
the President of the United States, acting under the au¬ 
thority of the National Labor Relations Act, appointed the 
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defendants J. Warren Madden, as Chairman and member, 
and John M. Carmody and Edwin S. Smith as members of 
the National Labor Relations Board, and that said persons, 
duly qualified, are now acting as said National Labor Rela¬ 
tions Board; defendants further admit that J. Warren 
Madden and John M. Carmody are presently residing in 
the District of Columbia and that Edwin S. Smith is pres¬ 
ently residing in Alexandria, Virginia. | 

11. Defendants admit each and every allegation of para¬ 
graph 11 of said Bill of Complaint, but defendants aver 
that this Court has no jurisdiction to grant equitable relief. 

12. Defendants deny each and every allegation of para¬ 
graph 12 of said Bill of Complaint. I 

13. Defendants admit each and every allegation of para¬ 
graph 13 of said Bill of Complaint. 

14. Defendants deny each and every allegation of para¬ 
graph 14 of said Bill of Complaint. 

15. Defendants admit each and every allegation of 
49 paragraph 15 of said Bill of Complaint. J 

16. Defendants admit each and every allegation of 
paragraph 16 of said Bill of Complaint. 

17. Defendants admit each and every allegation of para¬ 
graph 17 of said Bill of Complaint. 

18. Defendants deny each and every allegatioh of para¬ 
graph 18 of said Bill of Complaint. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that during a period of several weeks begin¬ 
ning July 9, 1935, Local No. 1871, United Textile Workers 
of America, circulated for signature among the employees 
of the Lois Mill of the Beaver Mills, except the c' erical and 
supervisory force, and urged said employees to dign a peti¬ 
tion reading as follows: 

“We, the undersigned employees of the Beaver Lois 
Mills Company hereby select as our representatives for the 
purpose of bargaining collectively with said Company, Lo¬ 
cal No. 1871 of the United Textile Workers of America and 
the Georgia Federation of Labor. We hereby authorize 
and request these organizations to enter into negotiations 
with our employer for the purpose of reaching kgreement 
on wages, hours and working conditions. Wd agree to 
abide by all provisions of agreement reached by!these rep¬ 
resentatives and our employer, The Beaver Lois Mills Com¬ 
pany.’ ’ 
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Defendants further aver that 236 persons then employed 
by the BeaVer Mills in the Lois Mill signed said petition, 
of whom 189 were so employed on November 23, 1935. 

Further answering the allegations of said paragraph de¬ 
fendants aver that at the hearing conducted by the National 
Labor Relations Board in Atlanta on December 3 and 4, 
1935, Local No. 1871 claimed that a majority of the em¬ 
ployees of the Lois Mill were members of said Local and 
that a majority of said employees had designated and se¬ 
lected said Local as their representative for collective bar¬ 
gaining. 

Attached hereto as part of this return and marked Ex¬ 
hibit D is a certified photostatic copy of the above men¬ 
tioned petition as introduced in evidence by said Local at 
the hearing conducted by the National Labor Relations 
Board in Atlanta on December 3 and 4, 1935. 

Attached hereto as part of this return and marked 
50 Exhibit E is a certified copy of the payroll lists of 
the employees in the Lois Mill of the Beaver Mills as 
of November 23, 1935, as introduced in evidence by said 
Mills at the aforesaid hearing. 

19. Defendants admit each and every allegation of para¬ 
graph 19 of said Bill of Complaint. 

20. Defendants deny each and every allegation of para¬ 
graph 20 of said Bill of Complaint. 

21. Defendants admit each and every allegation of para¬ 
graph 21 of said Bill of Complaint. 

22. Defendants admit each and every allegation of para¬ 
graph 22 of said Bill of Complaint. 

23. Defendants admit each and every allegation of para¬ 
graph 23 of said Bill of Complaint. 

24. Defendants admit each and every allegation of the 
first two sentences of paragraph 24 of said Bill of Com¬ 
plaint. Defendants deny each and every allegation of the 
third sentence of said paragraph. 

25. Defendants admit each and every allegation of para¬ 
graph 25 of said Bill of Complaint. 

26. Defendants admit each and every allegation of para¬ 
graph 26 of said Bill of Complaint. 

27. Defendants admit each and every allegation of para¬ 
graph 27 of said Bill of Complaint. 
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Defendants further aver that Section 28 of Article II 
and Sections 7 and 8 of Article III of its Rules an(I Regula¬ 
tions, Series 1, which sections are applicable to the proceed¬ 
ings instituted by the National Labor Relations Board upon 
petition of Local No. 1871, provide as follows: 

“Section 28. Any party to the proceeding shall be en¬ 
titled to a reasonable period at the close of the hearing for 
oral argument, which shall not be included in the steno¬ 
graphic report of the hearing unless the Trial Examiner so 
directs. The parties shall be entitled to file briefs or writ¬ 
ten statements only "with permission of the Trial Exam¬ 
iner^ ’ (Art. II) | 

“Section 7. Upon the close of the hearing thel Regional 
Director shall forward to the Board in Washington, D. C., 
the petition, notice of hearing, motions, rulings, orders, the 
stenographic report of the hearing, stipulations] exhibits, 
documentary evidence, and depositions, all of which shall 
constitute the record in the proceeding. 

“Section 8. The Board shall thereupon proceed, 
51 either forthwith upon the record, or after oral argu¬ 
ment or the submission of briefs, or after further 
hearing, as it may determine, to certify to the parties to the 
proceeding the name or names of the representatives that 
have been designated or selected, or to direct a sbcret bal¬ 
lot of the employees in order to complete the investigation, 
or to make other disposition of the matter.” (Aijt. Ill) 
Attached hereto as part of this return and marked Ex¬ 
hibit F is a certified copy of the Rules and Regulations, 
Series 1, of the National Labor Relations Boaijd, issued 
September 14, 1935, as amended October 16, 193^. 

28. Defendants admit each and every allegation of para¬ 
graph 28 of said Bill of Complaint. 


29. Defendants deny each and every allegation of para¬ 
graph 29 of said Bill of Complaint. 

Further answering the allegations of said paragraph, 
defendants aver that on February 8, 1936, the National La¬ 
bor Relations Board issued its decision containing; findings 
of fact and conclusions of law in connection with the pro¬ 
ceedings hitherto had upon the petition of Local 1871 for 
investigation and certification of representatives under Sec¬ 


tion 9 (c) of the National Labor Relations Act. 


Attached 
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hereto as part of this return and marked Exhibit G is a 
certified copy of said decision. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that the Rules and Regulations of the Na¬ 
tional Labor Relations Board make no provision for any 
formal report by the Trial Examiner in proceedings under 
Section 9 (c) of the Act and that no such report was sub¬ 
mitted in this proceeding; that the Board did request the 
Trial Examiner to submit an informal report for its own 
use, which report was submitted. 

30. Defendants admit each and every allegation of para¬ 
graph 30 of said Bill of Complaint. 

31. Defendants deny, for lack of information, each and 
every allegation of paragraph 31 of said Bill of Complaint. 

32. Defendants deny, for lack of information, each and 
every allegation of paragraph 32 of said Bill of Complaint, 
except that they admit that the Lois Mill closed down on 
July 24,1935. 

33. Defendants admit each and every allegation of para¬ 
graph 33 of said Bill of Complaint. 

34. Defendants admit each and every allegation of 
52 paragraph 34 of said Bill of Complaint. 

Defendants further aver that the mayor and sev¬ 
eral other officials of the town of Douglasville, Georgia, are 
members of the Civitan Club; that the Civitan Club is and 
has been dpenly opposed to the selection by employees in the 
Lois Mill of representatives who are not employees of the 
Lois Mill or who do not reside in Douglasville; that the 
Civitan Club has actively endeavored to prevent persons 
residing outside of Douglasville to confer with or represent 
the employees in the Lois Mill or to participate in the ac¬ 
tivities of said employees relating to self-organization or 
collective bargaining. 

Attached hereto as part of this return and marked Ex¬ 
hibits H and I, respectively, are certified copies of extracts 
from the testimony of W. S. O’Neal and E. C. Curtis in the 
hearing conducted by the National Labor Relations Board 
in Atlanta on December 3 and 4, 1935, with respect to the 
attitude of the Civitan Club toward “ outside interferance ”. 

35. Defendants admit each and every allegation of para¬ 
graph 35 of said Bill of Complaint. 
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36. Defendants deny, for lack of information, each and 
every allegation of paragraph 36 of said Bill of Complaint 
except that they admit that the Lois Mill of the Beaver 
Mills reopened on or about October 15,1935. 

37. Defendants deny, for lack of information, I each and 
every allegation of paragraph 37 of said Bill of Cjomplaint. 

38. Defendants deny, for lack of information, each and 
every allegation of paragraph 38 of said Bill of Complaint. 


39. Defendants admit each and every allegation of the 
first sentence of paragraph 39 of said Bill of Complaint. 
Defendants deny, for lack of information, each ^nd every 
allegation of the second sentence of said paragraph, except 
that defendants admit that the Beaver Mills is not I currently 
operating either its Waterford Mill or its Asheville Mill. 

40. Defendants deny, for lack of information, each and 
every allegation of paragraph 40 of said Bill of Complaint. 

41. Defendants deny each and every allegation of para¬ 
graph 41 of said Bill of Complaint, except that defendants 
admit that plaintiff intends to exercise its right |o contest 
any actions of the National Labor Relations Boaild. 

42. Defendants deny, for lack of information, each 


53 and every allegation of paragraph 42 of said Bill of 


Complaint. 

43. Defendants deny each and every allegation^ of para¬ 
graph 43 of said Bill of Complaint. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that all hearings and other proceedings in 
connection with the election directed by the National Labor 
Relations Board have already been taken, that the Board 
has already issued its Director for Election, that ijinder the 
Rules and Regulations of said Board no further proceed¬ 
ings are provided for previous to the election and the Board 
contemplates no further proceedings in connection pvith said 
election; that the actual holding of such election \^ould not 
be on the property of the plaintiff nor would it c^use any 


expense whatever to the plaintiff; that therefore Whatever 
expenses the plaintiff would incur by reason of the Board’s 
holding of the election have already been incurred and that 
the plaintiff will incur no further expense whatsoever in 
that connection except such expenses as are incurred by 
reason of attempting to prevent said election through pro¬ 
ceedings in court; that by reason of the facts set [forth in 
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paragraph 51 hereinafter it is impossible to know whether 
further proceedings under the National Labor Relations 
Act will be brought against plaintiff after said election has 
been held, or whether plaintiff will incur any expenses in 
connection with any further proceedings; that in any event 
expenses incurred in connection with further proceedings, 
if incurred at all, would not exceed the expenses of these 
proceedings to enjoin this election; that for these reasons 
the granting of a temporary injunction herein would not 
materially lessen, and might increase, the expenses of 
plaintiff in these matters. 

Further answering, defendants aver that the possibility 
of any such damage as plaintiff alleges is highly speculative 
and remote and does not constitute sufficient grounds for 
equity jurisdiction. 

44. Defendants deny, for lack of information, each and 
every allegation of paragraph 44 of said Bill of Complaint. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that at the hearing conducted by the National 
Labor Relations Board in Atlanta on December 3 and 4, 
1935, the plaintiff, represented by one of the attorneys who 
are counsel for plaintiff in this case, contended that the 
great majority of employees of said Mills did not 
54 desire to choose any representative for collective 
bargaining and that not more than very small min¬ 
ority of said employees wished Local No. 1871 to represent 
them or had designated or selected said Local as their rep¬ 
resentative or would designate or select said Local in an 
election; that in support of this contention plaintiff intro¬ 
duced evidence at said hearing to show that shortly before 
the Lois Mill reopened in October, 1935, the Civitan Club 
of Douglasville, Georgia, caused a petition to be circulated 
which was signed by all but ten or twelve of the employees 
of the Beaver Mills engaged at the Lois Mill and which 
reads as follows: 

“We, the undersigned former employees of Beaver Mill 
affirm our loyalty and confidence in the managers, H. C. 
Dresser and T. W. Haddle and respectfully ask that if it 
is at all practical and can be done without material loss to 
the company, that operation of the mill be resumed as soon 
as possible. 
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4 4 We are all in desperate need of work and agree to such 
rules and regulations as are in effect at other mills in this 
section of the country 

that in further support of its position plaintiff introduced in 
evidence at said hearing a second petition which th[e Civitan 
Club had caused to be circulated shortly before said hear¬ 
ing, which was signed by 184 employees engaged at the 
Lois Mill, and which read as follows: 

44 To the National Labor Relations Board,! Atlanta, 
Georgia. 

Gentlemen: 

4 4 We, the undersigned, employees of Beaver Mills, Lois 
Mills, Douglasville, Georgia, are satisfied with <j)ur work¬ 
ing conditions and do not want any election in ofir Mill or 
no other interference/’ 

Further answering, defendants aver that on th,e basis of 
the aforesaid petitions and the petition circulated by Local 
No. 1871, as set forth in paragraph 18 above, and upon all 
the evidence produced before the National Labor! Relations 
Board at said hearing in Atlanta on November 3 and 4, 
1935, it is impossible to determine at this time with any cer¬ 
tainty whatsoever whether or not a majority df the em¬ 
ployees in the production and maintenance departments of 
the Lois Mill desire Local No. 1871 to represent them in 
collective bargaining or would select or designate said Lo¬ 
cal in an election conducted by said Board. 

Attached hereto as part of this return and miarked Ex¬ 
hibit J is a certified copy of Paragraph 9 and th^ first sen¬ 
tence of Paragraph 13 of the Answer of Beaver Mills filed 
by said Mills with the National Labor Relations Board at 
the hearing conducted by said Board in Atlanta on 
55 December 3 and 4, 1935, denying that Local No. 1871 
represents a majority of the employees of the Lois 
Mill and alleging that a decided majority of said employees 
are definitely opposed to participating in an election or se¬ 
lecting representatives for collective bargaining. 

Attached hereto as part of this return and marked Ex¬ 
hibit K is a certified copy of an extract from th^ testimony 
of W. S. O’Neal in the aforesaid hearing with respect to the 
above mentioned first petition, the heading of Vhich peti¬ 
tion is set forth in Exhibit B of the Bill of Complaint 
herein. 
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Attached hereto as part of the return and marked Ex¬ 
hibit L is a certified photostatic copy of the above men¬ 
tioned second petition as introduced in evidence by the 
Beaver Mills at the aforesaid hearing. 

Attached hereto and marked Exhibit M is a certified copy 
of an extract from the transcript of the record of the afore¬ 
said hearing setting forth a motion made by Mr. Brock, 
counsel for the Beaver Mills in said hearing, at the close 
of said hearing requesting an order that, the evidence 
clearly establishes that a majority of the employees of the 
Lois Mill do not care to engage in collective bargaining 
under the Act. 

45. Defendants admit each and every allegation of para¬ 
graph 45 of said Bill of Complaint. 

46. Defendants deny each and every allegation of para¬ 
graph 46 of said Bill of Complaint. 

47. Defendants deny, for lack of information, each and 
every allegation of paragraph 47 of said Bill of Complaint. 

48. Defendants admit each and every allegation of para¬ 
graph 48 of said Bill of Complaint. 

49. Defendants deny each and every allegation of para¬ 
graph 49 of said Bill of Complaint. 

Further answering the allegations of said paragraph de¬ 
fendants aver that by reason of the facts set forth in para¬ 
graph 51 hereinafter it is impossible to know whether fur¬ 
ther proceedings under the National Labor Relations Act 
will be brought against plaintiff after said election has been 
held; that in any event expenses incurred in connection with 
further proceedings, if incurred atall, would not exceed the 
expenses of these proceedings to enjoin this election; that 
for these reasons the granting of a temporary injunction 
herein would not materially lessen, and might increase, the 
expenses of plaintiff in these matters. 

50. Defendants deny each and every allegation of 
56 paragraph 50 of said Bill of Complaint. 

Further answering the allegations of said para¬ 
graph, defendants aver that in the petition executed Octo¬ 
ber 21,1935 by the officers of Local No. 1871 to the National 
Labor Relations Board for investigation and certification 
of representatives pursuant to Section 9 (c) of the Na¬ 
tional Labor Relations Act, said Local stated as follows : 

“On Sept. 28th there was circulated a petition among the 
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workers of the plant which we considered as an effort on 
the part of the Beaver-Lois Mills to start up their plant 
under conditions that will greatly reduce the wages of the 
workers. ’ ’ 

A copy of said petition is attached to the Bill of Com¬ 
plaint herein as Exhibit B. 

51. Defendants deny each and every allegation | of para¬ 
graph 51 of said Bill of Complaint. | 

Further answering the allegations of said paragraph, de¬ 
fendants aver that by reason of the facts set fortlJ in para¬ 
graph 44 above, it is highly uncertain whether or not Local 
No. 1871 will be designated or selected by a majority of the 
employees in the production and maintenance departments 
of the Lois Mill at an election conducted by the defendants; 
that it is impossible at this time to know whether or not 
Local No. 1871 will present any proposed agreement to the 
plaintiff, or if it did, whether or not such proposed agree¬ 
ment would have anything to do with the wages of em¬ 
ployees in plaintiff’s Mills, or if it did, whether or not it 
would ask for any increase in wages or for such ^increases 
as would cause said Mills to close; that it is further impos¬ 
sible at this time to know whether or not plaintiff would 
accept a demand for such increase of wages and thereby go 
out of business or whether or not, if such demand were re¬ 
fused, said Local would be able by a strike or other pres¬ 
sure to enforce its demand; that in no event would the pres¬ 
entation or acceptance of a proposed agreement., if it oc¬ 
curred, be attributable to the holding of an election by the 
National Labor Relations Board. 

Attached hereto as part of this return and marked Ex¬ 
hibits N, 0, P, Q, R, S, T, U and V, respectively are affi¬ 
davits of H. G. Sanders, J. J. Head, L. L. Cheek, R. D. 
Cross, Robert Wood, W. A. Turner, L. L. Che^k, R. D. 
Cross, and Robert Wood, all dated January 28, |936. 

Further answering, defendants aver that even if such a 
proposed agreement were presented, nothing ii the Na¬ 
tional Labor Relations Act compels plaintiff to a(gree with 
the representatives of its employees upon any specific rates 
of wages or other working conditions or upon any 
57 specific rates of wages which would force plaintiff 
•out of business; that further under the terms of said 
Act the National Labor Relations Board could proceed 
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against plaintiff for a refusal to bargain collectively with 
the representatives of its employees only after a charge had 
been tiled with it; that no such charge has been tiled with 
the Board against plaintiff; that it is entirely speculative 
as to whether or not such a charge will be tiled; that if such 
charge is filed it is a matter for the discretion of the Board 
whether or not to proceed against plaintiff; that therefore it 
is impossible at this time to know whether or not the Board 
will bring any proceedings against plaintiff under the Na¬ 
tional Labor Relations Act for refusing to bargain collec¬ 
tively. 

Further answering, defendants aver that the expenses 
of defending any proceeding by the National Labor Rela¬ 
tions Board, if any such proceeding were brought, would 
not exceed the expenses of bringing this proceeding to en¬ 
join the holding of the election directed by said Board. 

52. Defendants deny each and every allegation of para¬ 
graph 52 of said Bill of Complaint. 

Further answering said paragraph defendants aver that 
under th^ terms of said National Labor Relations Act the 
taking of a secret ballot in accordance with the provisions 
of Section 9 (c) thereof would have no legal effect whatso¬ 
ever upon the rights of the plaintiff to bargain with its em¬ 
ployees collectively or individually; nor would it have any 
legal effect upon any contracts, collective or individual, 
which may exist between the plaintiff and all or any of its 
employees; nor upon any contracts which the plaintiff may 
desire to enter into with any of its employees; nor will the 
taking of said secret ballot or said certification have any 
legal effect upon the obligation of the plaintiff to bargain 
collectively with said Local No. 1871; that the taking of 
said ballot is merely the determination of the facts as to 
what agency, if any, has been selected by a majority of the 
employee^ of plaintiff for the purpose of collective bargain¬ 
ing; that plaintiff is under no obligation under the National 
Labor Relations Act to bargain collectively with the rep¬ 
resentatives of its employees selected in an election held by 
the National Labor Relations Board merely by virtue of 
such election; that said obligation does not arise unless and 
until said representatives first request said collective bar¬ 
gaining and then said obligation arises only as to 
58 such matters as said representatives specifically re- 
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quest be made the subject of such collective bargain¬ 
ing ; that therefore, the secret ballot directed by said Board 
would not prohibit plaintiff from bargaining with any of its 
employees individually or otherwise, or interfere in any 
manner with existing individual employment contracts be¬ 
tween plaintiff and any of its employees. 

Further answering, defendants aver that a lajrge part 
of the unrest, confusion and disturbed conditions now ex¬ 
isting among the employees in the Lois Mill would be elim¬ 
inated by the holding of a secret ballot among the employees 
of said Mill by an impartial agency to determine whether 
or not said employees wish to be represented in collective 
bargaining by Local No. 1871. 

Further answering, defendants aver that, for the reasons 
stated heretofore, plaintiff’s expenses in this proceeding 
will equal or exceed any expenses, if they should {)ccur, of 
defending charges of violation of the provisions of| the Na¬ 
tional Labor Relations Act; that whether or not iny such 
charges will be brought or expenses incurred, and whether 
or not plaintiff will be forced to shut down following the 
election, are entirely speculative, and even if such events 
were to occur they would not be the result of the holding 
of said election. 

53. Defendants deny each and every allegation of para¬ 
graph 53 of said Bill of Complaint. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that, for the reasons stated heretofore, plain¬ 
tiff will suffer no severe or irreparable or immediate losses 
or injuries through the holding of an election by j the Na¬ 
tional Labor Relations Board; that if, following the}election, 
the National Labor Relations Board should institute pro¬ 
ceedings against plaintiff for violation of said Act plain¬ 
tiff would, under the terms of said Act, be served with a 
copy of any complaint issued by the Board, would be af¬ 


forded full opportunity to appear, be represented by coun¬ 
sel and present testimony at the hearing which the Act 
requires the Board to hold, and would have full opportunity 
to obtain through the appropriate court a full review of any 
order issued by the Board before incurring any penalty 


whatsoever under said Act. 

54. Defendants deny each and every allegation 
graph 54 of said Bill of Complaint. 


of para- 
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Further answering the allegations of said para- 
59 graph, defendants aver that the National Labor Re¬ 
lations Act is valid and constitutional and no consti¬ 
tutional right of the plaint iff is in any manner invaded or 
threatened with invasion by reason of any action taken or 
contemplated by the defendants as members of the National 
Labor Relations Board. ; 

55. Defendants deny each and every allegation of para¬ 
graph 55 of said Bill of Complaint. 

56. Defendants deny each and every allegation of para¬ 
graph 56 of said Bill of Complaint. 

57. Defendants admit each and every allegation of para¬ 
graph 57 of said Bill of Complaint, except that defendants 
deny that all the materials used in manufacturing at the 
Lois Mill which come from without the state of Georgia 
come to rest within the state of Georgia before their use 
in such manufacturing. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that R. K. Pitts and F. B. Edwards, referred 
to in said paragraph, further testified at the hearing before 
the Natibnal Labor Relations Board on December 3 and 4, 
1935, that the Beaver Mills is incorporated in the state of 
Massachusetts and has its principal office in New York 
City; that the same group of stockholders own a controlling 
interest in the Beaver Mills, the Henrietta Mills and the 
Martel Mills (referred to in said paragraph of the Bill of 
Complaint); that the Henrietta Mills is incorporated in the 
state of North Carolina and the Martel Mills in the state of 
Delaware; that all cotton used by the Beaver Mills is pur¬ 
chased through a cotton buyer located in Henrietta, North 
Carolina; that all of the cotton used by said Mills is pur¬ 
chased in and shipped from Arkansas, Texas, Louisiana, 
Mississippi and other points outside the state of Georgia; 
that all the coal and starch used by said Mills is purchased 
in and shipped from states other than the state of Georgia; 
that all the burlap used by said Mills is purchased in the 
state of New York and shipped from points in the states of 
South Carolina or Georgia; that machinery and machine 
supplies used by said Mills is purchased in and shipped 
from pdints outside the state of Georgia; that over 90% 
of the products of said Mills is shipped to finishing plants 
in Massachusetts, South Carolina and other points outside 
the state of Georgia; that products so shipped to finishing 
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; 

plants are in the normal course finished in said plants and 
shipped out to all points in the United States where they 
are worked up into clothing and other finished goods and 
in turn shipped anywhere in the United States; that 
60 the Beaver Mills is in keen competition ^ 7 ith mills 
all over the South and East in every cott|on textile 
state; that a strike occurred at the Beaver Mills in Sep¬ 
tember 1934 which lasted for four weeks, during which said 
Mills did not operate and made no shipments of goods. 

Further answering, defendants aver that before the ques¬ 
tion of the constitutionality of the National Labor Rela¬ 
tions Act in its application to the Beaver Mills is subject 
to final judicial review 7 defendants intend to present to the 
court additional material with respect to the interstate 
character of the operations of said Beaver Mills and of 
the textile industry, and the effect of the regulations of 
said Act upon the free flow 7 of interstate commence in the 
products of said Beaver Mills and other mills in the textile 
industry. 

58. Defendants deny each and every allegation of para¬ 
graph 58 of said Bill of Complaint. 

59. Defendants deny each and every allegation of para¬ 
graph 59 of said Bill of Complaint. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that on the basis of experience in blaintiff’s 
mill and in other plants in the same and other industries, 
the denial by plaintiff of the right of its employees to or¬ 
ganize and the refusal by plaintiff to accept the procedure 
of collective bargaining burdens and obstructs [commerce 
in the products of said Mill and the free flow thereof and 
has led and tends to lead to labor disputes burdening and 
obstructing such commerce and the free flow thereof. 

60. Defendants deny each and every allegatioij of para¬ 
graph 60 of said Bill of Complaint. 

61. Defendants deny each and every allegation of para¬ 
graph 61 of said Bill of Complaint. 

62. Further in answer to the allegations of said Bill of 
Complaint, defendants aver that they have been informed 
and believe and therefore aver that rumors have been cir¬ 
culated in the Lois Mill that said Mill will close down if an 
election is held or if Local No. 1871 wins an election; that 
active members of said Local No. 1871 have been discharged 
by said Mill for membership and activity in sa|id Local; 
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that the delay in holding the election directed by the Na¬ 
tional Labor Relations Board has discouraged membership 
in said Local; that therefore the status quo cannot 
61 be preserved by issuing a temporary injunction in 
this proceeding and that the issuance of such order 
would result in serious damage to said Local. 

Attached hereto as part of this return and marked Ex¬ 
hibits W, X, Y and Z respectively, are the joint affidavit 
of H. G. Sanders, L. L. Cheek and J. J. Head, and affi¬ 
davits of Louise Inzer, R. D. Cross and W. A. Turner, all 
dated Januarv 28, 1936. 

63. The order to show cause granted herein should be 
vacated and the application for a preliminary injunction 
denied for the following reasons: 

(a) It appears on the face of the Complaint that Local 
No. 1871, United Textile Workers of America, is an indis¬ 
pensable party in this case, and that said Local has not 
been made a party hereto and is not subject to the juris¬ 
diction of this court. 

(b) Plaintiff is not threatened with, or in danger of suf¬ 
fering, any great or irreparable injury cognizable in equity 
for the purpose of issuing a preliminary injunction by rea¬ 
son of an^ matter set forth in the Bill of Complaint. The 
holding of an election causes no injury to the plaintiff and 
it alleges no facts showing any injury or threat of injury. 
After the election further action or conduct must neces¬ 
sarily occur before there can be any possible injury, even 
upon plaintiff’s own theory of its constitutional rights. 

(c) The National Labor Relations Act affords a plain 
adequate and exclusive judicial review of any rights of 
plaintiff alleged to have been infringed. 

(d) The National Labor Relations Act is valid and con¬ 
stitutional, and no constitutional right of plaintiff is in any 
manner invaded or threatened with invasion by reason of 
any action taken or contemplated by defendants. 

Defendants accordingly move that the order to show 
cause be discharged and the application for preliminary 
injunction be denied. 

s/ CHARLES FAHY 
s/ ROBERT B. WATTS 
s/ THOMAS I. EMERSON 
Attorneys for National Labor Relations Board 
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62 United States of America, 

District of Columbia, ss: 

J. Warren Madden, John M. Carmody and Edwin S. 
Smith being duly sworn, depose and say that thjey consti¬ 
tute the National Labor Relations Board and aire the de¬ 
fendants in this case; that they have read the within Re¬ 
turn to the Rule to Show Cause and know the contents 
thereof and verilv believe the facts therein stated to be true. 


(s) J. WARREN MAUDEN 
Chairman, National Labor Relations Board 
(s) JOHN M. CARMODY 
Member, National Labor Relations Board 
(s) EDWIN S. SMIT^ 

Member, National Labor Relations Board 

Subscribed and sworn to before me this 8th day of Feb¬ 
ruary, 1936 

JOHN E. LAWYER 

(SEAL) Notary Public, District of Columbia 

My commission expires September 8, 1939 

63 Affidavit. 

Filed Feb. 10, 1936 


State of Georgia, 

County of Fulton. 

Personally appeared before me H. G. Sanders,, who, first 
being* duly sworn, deposes and states as follows: 


I am President of the United Textile Workers of Amer¬ 
ica Local Union No. 1871. j 

I am an employee of the Lois Mill at Dduglasville, 
Georgia, a mill owned and operated by the Beaver Mills, 
a Massachusetts corporation. I have been thug employed 
for the past 10 years. I am familiar with the bhsis of em¬ 
ploying help at said mill. It is as follows: All employees 
other than executive and clerical employees are |iired with¬ 
out any written contract or memorandum, but oily by oral 
agreement. Tenure of employment is on a dlay to day 
basis; that employment may be terminated by either party 
at any time without giving any notice in advance and with 
or without cause. Terms and conditions pf employ- 
64 ment can be freely changed by the employer at dny 
time without notice in advance and without any cause. 
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This affidavit is made for the purpose of use in evidence 
in the above stated case and for use in evidence in any other 
case in which the defendants herein seek to use it. 

* H. G. SANDERS 

Sworn to and subscribed before me, this 28th day of 
January, 1936. 

CLARA E. THOMAS 

(SEAL) Notary Public , Georgia , State at Large. 

My commission expires November 12, 1939. 

65 Affidavit. 

Filed Feb. 10, 1936 

State of Georgia, 

County of Fulton. 

Personally appeared before me J. J. Head, who, first 
being duly sworn, deposes and states as follows: 

I am Secretary and Treasurer of the United Textile 
Workers of America Local Union No. 1871. 

I am an employee of the Lois Mill at Douglasville, 
Georgia, a mill owned and operated by the Beaver Mills, 
a Massachusetts corporation. I have been thus employed 
for the past 25 years. I am familiar with the basis of em¬ 
ploying help at said mill. It is as follows: All employees 
other than executive and clerical employees are hired with¬ 
out any written contract or memorandum, but only by oral 
agreement. Tenure of employment is on a day to day 
basis; that employment may be terminated by either party 
at any time without giving any notice in advance and with 
or without cause. Terms and conditions of employ- 

66 ment can be freely changed by the employer at any 
time without notice in advance and without any cause. 

This affidavit is made for the purpose of use in evidence 
in the above stated case and for use in evidence in any 
other cas^ in which the defendants herein seek to use it. 

J. J. HEAD 


Sworn to and subscribed before me, this 28th day of 
January, 1936. 


CLARA E. THOMAS 


(SEAL) Notary Public , Georgia, State at Large. 


My commission expires November 12, 1939. 
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67 Affidavit 

Filed Feb. 10,1936 

State of Georgia, 

County of Fulton. 

Personally appeared before me L. L. Cheek, who, first 
being duly sworn, deposes and states as follows: 

I am a member of the Bargaining Committee of the 
United Textile Workers of America Local Unioji No. 1871. 

I am an employee of the Lois Mill at Db u &l asv ^ e > 
Georgia, a mill owned and operated by the Bejaver Mills, 
a Massachusetts corporation. I have been thus employed 
for the past 23 years. 1 am familiar with the basis of em¬ 
ploying help at said mill. It is as follows: Al^ employees 
other than executive and clerical employees are hired with¬ 
out any written contract or memorandum, but only by oral 
agreement. Tenure of employment is on a day to day 
basis; that employment may be terminated by either party 
at any time without giving any notice in advance and with 
or without cause. Terms and conditions of emplov- 

68 ment can be freely changed by the employer at any 
time without notice in advance and without any cause. 

This affidavit is made for the purpose of use in evidence 
in the above stated case and for use in evidence in any 
other case in which the defendants herein seek to use it. 

L. L. CHEEK 

Sworn to and subscribed before me, this 28th day of 
January, 1936. 

CLARA E. THOMAS 

(SEAL) Notary Public , Georgia , State ai Large. 

My commission expires November 12, 1939. 

Ex D 
Orig Carb 

69 United States of America 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its record^, do hereby 
certify that attached is a full, true, and complete copy of: 
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Board’s Exhibit No. 8, admitted in evidence at the hear¬ 
ing before Walter Wilbur, Trial Examiner for the National 
Labor Relations Board, held in Atlanta, Georgia, December 
3 and 4, 1935, in the Matter of Beaver Mills-Lois Mill and 
Local No. 1871, United Textile Workers of America. 

IN WITNESS WHEREOF, I have hereunto subscribed 
mv name and caused the seal of the National Labor Rela- 
tions Board to be affixed this 1st day of February, A. D. 
1936, at Washington, D. C. 


(s) BENEDICT WOLF 

(SEAL) Secretary. 

(Here follow pages 70 to 75 inclusive.) i 

Ex E 

76 United States of America 


National Labor Relations Board 


I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 
Respondent’s Exhibit No. 3, admitted in evidence at the 
hearing befbre Walter Wilbur, Trial Examiner for the Na¬ 
tional Labor Relations Board, held in Atlanta, Georgia, 
December 3 and 4, 1935, in the Matter of Beaver Mills-Lois 
Mill and Local No. 1871, United Textile Workers of Amer¬ 
ica. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Labor Rela¬ 
tions Board to be affixed this 30th day of January, A. D. 
1936, at Washington, D. C. 

i (s) BENEDICT WOLF 

(SEAL). Secretary. 
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List of employees of Beaver Mills, Lois Mill who 
were on the payroll week ending Nov. 23, 1935. 


Carding Dept. 
W. A. Burns, Overseer 
Grady Cole 
Paul Graham 
A. A. Grantham 
W. B. Williamson 
W. J. Jackson 
W. H. Chandler 


Guy Pate 
Bill Gillstrap 
Ernest Robbins 
Geo. Parson 
G. W. Dukes 
J. D. Rainwater 
Clarence Pate 


best copi 

from the origin 
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Board’s Exhibit No. 8, admitted in evidence at the hear¬ 
ing before Walter Wilbur, Trial Examiner for the National 
Labor Relations Board, held in Atlanta, Georgia, December 
3 and 4, 1935, in the Matter of Beaver Mills-Lois Mill and 
Local No. 1871, United Textile Workers of America. 

IN WITNESS WHEREOF, I have hereunto subscribed 

mv name and caused the seal of the National Labor Rela- 
* 

tions Board to be affixed this 1st day of February, A. D. 
1936, at Washington, D. C. 

I (s) BENEDICT WOLF 

(SEAL) Secretary . 

(Here follow pages 70 to 75 inclusive.) 

Ex E 

76 United States of America 

National Labor Relations Board 


I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 
Respondent’s Exhibit No. 3, admitted in evidence at the 
hearing before Walter Wilbur, Trial Examiner for the Na¬ 
tional Labor Relations Board, held in Atlanta, Georgia, 
December 3 and 4, 1935, in the Matter of Beaver Mills-Lois 
Mill and Local No. 1871, United Textile Workers of Amer¬ 
ica. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Labor Rela¬ 
tions Board to be affixed this 30th day of January, A. D. 
1936, at Washington, D. C. 

(s) BENEDICT WOLF 

(SEAL). Secretary . 

77 List of employees of Beaver Mills, Lois Mill who 
were on the payroll week ending Nov. 23, 1935. 


Carding Dept. 
W. A. Burns, Overseer 
Grady Cole 
Paul Graham 
A. A. Grantham 
W. B. Williamson 
W. J. Jackson 
W. H. Chandler 


Guy Pate 
Bill Gillstrap 
Ernest Robbins 
Geo. Parson 
G. W. Dukes 
J. D. Rainwater 
Clarence Pate 
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Douglasville, Georgia 
July 9, 1955 


We, the undersigned employees of the Beaver Lois Mills Company 
hereby select as our representatives for the purpose of bargain- 

i 

lng collectively with said Company, Local Ho. 1871 of the United 
Textile Workers of America end the Georgia Federation of Labor. 
We hereby authorize and request these Organizations to enjter 
into negotiations with our employer for the purpose of reaching 
agreement on wages, hours and working conditions. We agrlee to 


abide by all provisions of agreement reached by those representatives 
and our employer. The Beaver Lois Mills Company. 




cJoo 

•zslnr—i 




/i 


I W — trv 




VgfjZLss 


'UzCZt _ 

_ 1%-u * U n 




X>-0 




Dougla svill©,Georgia 
July 9, 1935 


1 


We, the undersigned employees of the Beaver Lois Kills Company * 

hereby select as our representatives forbthe purpose of bargain- ^ 
ing collectively with said Company, Local No. 1871 of the United *’" 4 
Textile Workers of America and the Georgia Federation of Labor. 

We hereby authorize and request these organizations to enter 
into negotiations with our employer for tho purpose of reaching 
agreement on wages, hours and working conditions. We agree to 
abide by all provisions of agreement reached by these representatives 
and our employer. The 3eaver Lois Mills Company^ 
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Douglasville,Georgia, 
July 9, 1935 ; 


We, the undersigned employees of the Beaver Lois Mills Company 
hereby select as our representatives forfcthe purpose of bergain- 
ing collectively with said Company, Local JJo. 1871 of the United 
Textile Workers of America and the Georgia Federation of Labor. 

We hereby authorize and requese these organizations to enter 
into negotiations with our employer for the purpose of reaching 
agreement on wages, hours and working conditions. We agree to 
abide by all provisions of agreement reached by these representatives 
and our employer, The Beaver Lois Mills Company. 
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Do’igls.svill ©, Georgia 
July 9, 1935 


We, the ur.dersigr.tc employees of th© Beaver Lola Mills Company 
hereby select as our representatives for the purpose of bargain¬ 
ing collectively with said Company, Local No. 1871 
Textile Workers of America and the Georgia FederatJ 
We hereby authorize and request these organizations to enter 
into negotiations with our employer for the purpose of reaching 
agreement on wages, hours and working conditions. We agree to 
abide by all provisions of agreement reached by thlese representative* 
and our employer. The Beaver Lois Mills Company. 


of the United 
ion of Labor. 
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Carding Dept. Cont. 

Joe Palmer 

Jehu Cain 

P. C. Bailey 

Luther Grantham 

Floyd Humphries 

Clyde Graham 

John Clark 

J. M. Croley 

John Hill 

J. W. Cheek 

Marty Cheek 

Clarence Prince 

L. Grantham 

Joe Goode 

J. R. Austin 

Sam Sheffield 

W. M. Austin 

W. J. Nancy 

Allen Cheek 

John Cheek 

Lonnie Harding 

Hollis Langley 

Sam Cain 

Robert Brown 

Spinning Dept. | 

Bruce Bennett 

Lemoc Cmambeijs 

Carl Mathis 

Grover Ellis 

John Dukes 

Chester Ellis 

Henry Dukes 

Ester Austin 

0. D. Nunis 

1 

Maud Bailey 

W. W. Pritchard 

Imogene Howardj 

E. A. Pate 

Ruby Johnson 

W. E. Wood 

Evelyn Mathis 

Riley Bragg 

Annie Palmer 

Calvin Bragg 

Flora Palmer 

T. H. Wadsworth 

Madell Rainwatet 

Thurman Nunis 

Myrtie Deloach 

Ben Bragg 

Villie Hardin 

Melvin Bragg 

Inez Hardin 

Homer Nunis 

Jennie Henson 

Elrod Shead 

Mary Jackson 

W. H. Burns, Overseer 

Ezma Keaton 

J. H. Nunis 

Mamie Nunis 

J. S. Blackwell 

Roslee Parson 

Donnie Bragg 

Mollie Reynolds 

Henry Nix 

Connie Shead 

N. H. Leach 

Maggie Barber 

A. A. Smith 

Myrtie Burns 

Oscar Bragg 

Dorsie Eubanks 

George Bragg 

Manda Gaddy 

Charlie Graham 

Josie O’Kelley 

Jack Leach 

Gertrude Langley 

Barto Bragg 

Lule Shead 
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Spinning Dept. Cont. 

Carrie Wood 

Mae Cheek 

Louise Inzer 

Ada Cheek 

Samantha Boles 

Eva Davis 

Janie Elrod 

Alice Morris 

Beatrice Goode 

Eunice Thomas 

Fannie Jones 

Ludie Saviors 

Emma Morris 

Inez Saylors 

Myrtie Marlow 

Essie Rainwater 

Antha Nunis 

Millie Rainwater 

Leavie Smith 

Nannie Palmer 

Elbia Pearson 

Nellie Collet 

Lela Rhoden 

Eula Dukes 

Florence Hope 

Ruby Hill 

Alice Pate 

Opal Hesterlee 

Bessie Shead 

Lottie McCravey 

Eloy Bailey 

Ilene Winkles 

Elsie Bennett 

Edna Watkins 

Weaving Dept. 

E. D. Bagwell, Overseer 

Edward Hitchcock 

Lovie Parson 

J. H. Shubert 

W. C. Head 

A. M. Hitchcock 

Earl Bennett 

B. A. Higganbotham 

W. A. Turner 

J. B. Shubert 

T. S. Stoyles 

Howard Miller 

D. E. Massey 

J. N. Robbins 

J. R. Clayton 

F. M. Argo 

Lee Roebuck 

John Campbell 

Maudie Parker 

C. J. Long, Overseer 

C. W. Hesterlee 

J. P. Head 

J. C. Taylor 

H. N. Parson 

J. L. Keaton 

H. W. Ogle 

Homer Gant 


78 I^ist of employees of Beaver Mills, Lois Mill who 
were on the payroll week ending Nov. 23, 1935, cont. 

Weaving Dept. Cont. 

Lovie Long J. 0. Little 

L. C. Head Charlie Wortham 

E. R. McGee Charlie McCravey 

W. A. Jordan Ed D. McCravey 
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Weaving Dept. Cont. 

J. B. Eubanks 

R. L. Vaughn 

B. B. Parson 

Herman Shead 

L. L. Cheek 

J. C. Morris 

C. A. Hitchcock 

W. B. Godfrey 

W. P. Shead 

Dewey McDearis 

S. J. Howard 

Foster Dukes 

Odell Godfrey 

Inez Roper 

R. D. Cross 

0. E. Jordan 

W. A. Jackson 

Grady Martin 

H. G. Robbins 

Mae McDearis 

Velma Thomas 

Lewiston White 

Pearl Cross 

Roy Saylors 

Donnie Morris 

Clovis Saylors 

Guey Hall 

W. P. Jordan 

Lela Hitchcock 

E. L. Bragg 

Robbie Peppers 

Clio Bragg 

B. F. Thomas 

' J. C. Pilgrim 

Nell Argo 

W. L. Morris 

Preston Bishop 

F. A. McCravey 

J. L. Head 

J. J. Head 

Cloth Room Dept. 

Ozie Pritchard, Overseer 

W T inona White 

Luther Sanders 

Etta Mae Sanders 

R. B. Shead 

Burnice White 

Howard Hardin 

Ralston Pritchard 

Lowell White 

Jona Smith 

Rufus Taylor 

James Cox 

Shop & Yard 

A. J. Cheek, Overseer 

D. S. Vinning 

Roy Harper 

J. W. Wortham 

John Harper 

N, G. Sanders 

Hubert Wortham 

M. N. Goolsby 

C. R. Hendrich 

L. C. Cheek 

Joe Marlow 

0. N. Blair 

John Copeland 

Bill Wiggles 

Noah Goolsby 

Homer Couch 


James Polk 
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Ex. F. Orig. Carb. 

79 United States of America 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Re¬ 
lations Board, and official custodian of its records, do here¬ 
by certify that attached is a full, true, and complete copy 
of: General Rules and Regulations, Series 1, of the Na¬ 
tional Labor Relations Board, issued September 14, 1935. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Relatione 
Board to be affixed this 11th day of April A. D. 1936, at 
Washington, D. C. 

BENEDICT WOLF, 

(SEAL) Secretary 

80 National Labor Relations Board 

Washington, D. C. 


Rules and Regulations—Series 1 


General Rules and Regulations 

By virtue of the authority vested in it by the National 
Labor Relations Act, approved July 5, 1935, the National 
Labor Relations Board hereby makes the following rules 
and regulations which it finds necessary to carry out the 
provisions of said Act. Said rules and regulations shall 
become effective upon publication in the manner prescribed 
in Article VI thereof and shall be in force and effect until 
amended or rescinded by rules and regulations hereafter 
made and published by said Board. 

Signed at Washington, D. C., this 14th day of September 
1935. 

(Signed) J. Warren Madden 
(Signed) John M. Carmody 
(Signed) Edwin S. Smith 
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ARTICLE I. 
DEFINITIONS 
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Section 1. The terms “person”, “employer] 
ployee”, “representatives”, “labor organization’ 
merce”, “affecting commerce”, and “unfair labbr prac¬ 
tice”, as used herein, shall have the meanings set forth in 
Section 2 of the National Labor Relations Act, a copy of 
which Act is appended hereto. 

Section 2. The term “Act” as used herein sh^ll mean 
the National Labor Relations Act, and the term ‘jBoard” 
shall mean the National Labor Relations Board. 

Section 3. The term “Region” as used herein shall mean 
that part of the United States or any Territory thereof fixed 
by the Board as a particular Region. 

Section 4. The term “Regional Director” as used here- 
in shall mean the agent designated by the Board as Regional 
Director for a particular Region. 

Section 5. The term “Trial Examiner” as used herein 
shall mean the Board, its member, agent or agency conduct¬ 
ing hearing. 

Section 6. The term “State” as used herein shall in¬ 
clude all States, territories, and possessions of th4 United 
States and the District of Columbia. 

ARTICLE II. | 

PROCEDURE UNDER SECTION 10 OF THE aI^T FOR 
THE PREVENTION OF UNFAIR LABOk PRAC¬ 
TICES 

Charge 

Section 1. A charge that any person has engaged in or 
is engaging in any unfair labor practice affecting commerce 
may be made by any person or labor organizatipn. 1 No 
charge may be withdrawn except with the consent of the 
- j 

1 “Person” is defined in the Act as including “one or more individuals, 
partnerships, associations, corporations, legal representatives, trustees, trus¬ 
tees in bankruptcy, or receivers.” 

“Labor organization” is defined in the Act as meaning “any organiza¬ 
tion of any kind, or any agency or employee representation committee or 
plan, in which employees participate and which exists for the purpose, in 
whole or in part, of dealing with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of employment, or conditions of work.” 
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Regional Director with whom such charge was filed or of 
the Board. 

82 Section 2. Except as provided in Section 35 of 
this Article, such charge shall be filed with the Re¬ 
gional Director for the Region in which the alleged unfair 
practice has occurred or is occurring. 

Section 3. Such charge shall be in writing, the original 
being signed and sworn to before any notary public or any 
agent of the Board authorized to administer oaths or ac¬ 
knowledgments. Three additional copies of such charge 
shall be filed. A blank form for making a charge will be 
supplied by the Regional Director upon request. 

Section 4. Such charge shall contain the following: 

(a) The full name and address of the person or labor 
organization making the charge. 

(b) The full name and address of the person against 
whom the charge is made (hereinafter referred to as the 
“respondent”). 

(c) A clear and concise statement of the facts constitut¬ 
ing the alleged unfair labor practice affecting commerce, 
particularly stating the names of the individuals involved 
and the time and place of occurrence. 

Complaint 

Section 5. After a charge has been filed, if it appears to 
the Regional Director that a proceeding in respect thereto 
should be instituted, he shall issue and cause to be served 
upon the respondent and the person or labor organization 
making the charge (hereinafter referred to as the “parties 
to the proceeding”) a formal complaint in the name of the 
Board stating the charges and containing a notice of hear¬ 
ing before a Trial Examiner at a place therein fixed and at 
a time not less than five days after the serving of said com¬ 
plaint. 

Section 6 . Upon his own motion or upon proper cause 
shown by any of the parties to the proceeding the Regional 
Director issuing the complaint may extend the date of such 
hearing. 

83 Section 7. Any such complaint may be amended 
by the Trial Examiner or the Board in his or its dis¬ 
cretion at any time prior to the issuance of an order based 
thereon, upon such terms as may be deemed just. 
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Section 8. If, after the charge has been filed, the Re¬ 
gional Director declines to issue and cause to be served a 
complaint, the person or labor organization making the 
charge may obtain a review of such action by filing a re¬ 
quest therefor with the Board in Washington, Di 0., and 
filing a copy of such request with the Regional {Director. 
The Regional Director shall thereupon transmit the charge 
to the Board together with a report stating briefly the rea¬ 
sons for declining to issue the complaint. 

Answer 

Section 9. The respondent shall have the right, within 
five days from the service of the complaint, to file an answer 
thereto. Such answer shall contain a short and simple 
statement of the facts which constitute the grounds of de¬ 
fense. Respondent shall specifically admit or deny or ex¬ 
plain each of the facts alleged in the complaint, unless re¬ 
spondent is without knowledge, in which case respondent 
shall so state, such statement operating as a denial. Any 
allegation in the complaint not specifically denied in the 
answer, unless respondent shall state in the answer that 
respondent is without knowledge, shall be deemed to be 
admitted to be true and may be so found by the Board. 

Section 10. Such answer shall be filed with the Regional 
Director issuing the complaint. Such answer shall be in 
writing, the original being signed and sworn to by the 
respondent or by a duly authorized agent with appropriate 
power of attorney affixed, and shall contain the post office 
address of the respondent. The respondent shall file three 
additional copies of the Answer for the use of the Board. 
Immediately upon filing his answer the respondent shall 
serve a copy thereof upon each of the other parties to the 
proceeding, or file a copy for each such party witjh the Re¬ 
gional Director, who shall cause such copy to be served upon 
such party. 

Section 11. Upon his own motion or upon proper cause 
shown by respondent the Regional Director issuing the 
complaint may by written order extend the time 
84 within which the answer shall be filed. 

Section 12. In any case where a complaint has been 
amended the respondent shall have an opportunity! to amend 
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his answer within snch period as may be fixed by the Trial 
Examiner or the Board amending the complaint. 

Motions 

Section 13. All motions made previous to or subsequent 
to the hearing shall be filed in writing with the Regional 
Director issuing the complaint, and shall briefly state the 
order or belief applied for and the grounds for such mo¬ 
tion. The moving party shall file an original and three 
additional copies of all such motions for the use of the 
Board. Immediately upon the filing of such motion, the 
moving party shall serve a copy thereof upon each of the 
other parties to the proceeding, or file a copy for each 
such party with the Regional Director, who shall cause such 
copy to be served upon such party. All motions made at 
the hearing (except motions to intervene, as provided in 
Section 18 of this Article) shall be stated orally and in¬ 
cluded in the stenographic report of the hearing. 

Section 14. The Trial Examiner, as specified in the no¬ 
tice of hearing, shall rule upon all motions (except as pro¬ 
vided in Section 18 of this Article). Rulings on motions, 
and any orders in connection therewith, if announced at the 
hearing, fehall be stated orally and included in the steno¬ 
graphic report of the hearing; in all other cases they shall 
be issued in writing and filed with the Regional Director, 
who shall cause a copy of the same to be served upon each 
of the parties to the proceeding. 

Section 15. All motions, rulings, and orders shall become 
part of the record in the proceeding and rulings and orders 
claimed to be substantially prejudicial shall be re- 
85 viewed by the Board, upon request made for such 
review, in conjunction with the Board’s consideration 
of the intermediate report provided for hereinafter in this 
Article. 

Section 16. If any motion in the nature of a motion to dis¬ 
miss the complaint is granted by the Trial Examiner, the 
party making the charge may obtain a review of such ac¬ 
tion by filing a request therefor with the Board in Wash¬ 
ington, D. C., and filing a copy of such request with the Re¬ 
gional Director. The Regional Director shall therewith 
transmit to the Board the charge, complaint, motion, ruling 
on the motion, and all other relevant papers in the case. 
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Section 17. No objection to rulings upon motioi^ 
deemed waived by the filing of an answer or by 
ticipation in the proceedings before the Trial Ex$ 
the Board. 

Intervention 


s shall be 
qther par- 
miner or 


Section IS. Any person or labor organization dssiring to 
intervene in any proceeding shall file a motion in writing 
with the Regional Director issuing the complaint setting out 
the grounds upon which such person or organization claims 
to be interested. The orignal of such motion shall!be signed 

filing the 


such mo- 


and sworn to by the person or labor organization 
motion, who shall file three additional copies of 
tion for the use of the Board. Immediately upon filing such 
motion, the moving party shall serve a copy thereof upon 
each of the parties to the proceeding, or file a copy for each 
party with the Regional Director, who shall cause such copy 
to be served upon such party. The Regional Dire ctor shall 
rule upon all such motions filed prior to the hearing, and the 
Trial Examiner shall rule upon all such motions f led at the 
hearing, in the manner set forth in Section 14 of this Arti¬ 


er, as the 
in person 


orally un¬ 


cle. The Regional Director or the Trial Examii^ 
case may be may by order permit intervention 
or by counsel to such extent and upon such teifms as he 
shall deem just. The Regional Director shall caijse a copy 
of said ruling to be served upon each of the parties to the 
proceeding. 

86 Witnesses and Subpoenas 

Section 19. Witnesses shall be examined 
der oath, except that for good and exceptional cause 
the Trial Examiner may permit their testimony to be taken 
by deposition under oath. Any such depositioiji shall be 
taken in accordance with the procedural requirements for 
the taking of depositions provided by the law of the State 
in which the hearing is pending. 

Section 20. Subpoenas requiring the attendance and tes¬ 
timony of witnesses and the production of any! evidence, 
including books, records, correspondence, or documents, 
that relates to any matter under investigation or in ques¬ 
tion, may be issued by any member of the Board. Appli¬ 
cation for the issuance of such subpoenas may be filed with 
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the Regional Director by any party to the proceedings. 
Such applications shall be timely and shall specify the name 
of the witness and the nature of the facts to be proved by 
him, and must specify the documents, the production of 
which is desired, with such particularity as will enable them 
to be identified for purposes of production. 

Section 21. Witnesses summoned before the Trial Ex¬ 
aminer shall be paid the same fees and mileage that are 
paid witnesses in the courts of the United States, and wit¬ 
nesses whose depositions are taken and the persons taking 
the same shall severally be entitled to the same fees as are 
paid for like services in the courts of the United States. 
Witness fees and mileage shall be paid by the party at 
whose instance the witnesses appear and the person taking 
the deposition shall be paid by the party at whose instance 
the deposition is taken. 

Hearing 

Section 22. Hearings for the purpose of taking evidence 
upon a complaint shall be conducted by the Trial Exam¬ 
iner specified in the notice of hearing, or specially desig¬ 
nated by the Board or by the Regional Director. Such hear¬ 
ings shall be public, unless otherwise ordered by the Trial 
Examiner. 

Section 23. It shall be the duty of the Trial Ex- 
87 aminer to inquire fully into the facts as to whether 
the respondent has engaged or is engaging in an un¬ 
fair labor practice affecting commerce as set forth in the 
complaint or amended complaint. Counsel for the Board, 
and the Trial Examiner, shall have power to call, examine 
and cross-examine witnesses and to introduce into the rec¬ 
ord documentary or other evidence. 

Section 24. Any party to the proceeding shall have the 
right to appear at such hearing in person, by counsel or 
otherwise, to call, examine, and cross-examine witnesses, 
and to introduce into the record documentary or other evi¬ 
dence. 

Section 25. In any such proceeding the rules of evidence 
prevailing in courts of law or equity shall not be controlling. 

Section 26. In any such proceeding stipulations of fact 
may be introduced in evidence with respect to any issue. 
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Section 27. Objections with respect to the condifct of the 
hearing, including objections to the introduction of evi¬ 
dence, shall be stated orally, together with the grounds of 
such objection, and included in the stenographic [report of 
the hearing. No such objection shall be deemed waived by 
further participation in the proceeding. 

Section 28. Any party to the proceeding shall be entitled 
to a reasonable period at the close of the hearing for oral 
argument, which shall not be included in the stenographic 
report of the hearing unless the Trial Examiner so directs. 
The parties shall be entitled to file briefs or written state¬ 
ments only with permission of the Trial Examine]". 

Section 29. In the discretion of the Trial Examiner 
88 the hearing may be continued from day tb day, or 
adjourned to a later date or to a different place, by 
announcement thereof at the hearing by the Trial Exam¬ 
iner, or by other appropriate notice. 

Intermediate Report and Transmission of Case to the 

Board 

Section 30. After a hearing for the purpose of taking evi¬ 
dence upon a complaint the Trial Examiner shalf prepare 
an intermediate report, which he shall file with the Regional 
Director issuing the complaint, who will thereafter trans¬ 
mit said report to the Board in Washington, I 1 . C., and 
cause a copy thereof to be served upon each of the parties 
to the proceeding. Such report shall contain (a) findings 
of fact, separately stated and numbered, and (b) recom¬ 
mendations as to what disposition of the case should be 
made, which may include, if it be found that respondent has 
engaged or is engaging in the alleged unfair labor prac¬ 
tice, a recommendation as to what affirmative action should 
be taken by respondent to bring about a conditibn in har¬ 
mony wfith the law. 

Section 31. Thereafter the Regional Director issuing the 
complaint shall forward to the Board in Washington, D. C., 
the charge, complaint, amended complaint, noticb of hear¬ 
ing, answer, amended answer, motions, rulings, orders, the 
stenographic report of the hearing, stipulations] exhibits, 
documentary evidence, and depositions, all of which, to¬ 
gether with the intermediate report and exceptions, shall 
constitute the record in the case. 
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89 ; Exceptions to the Record 

and 

Intermediate Report 

Section 32. If any party desires to take an exception to 
the intermediate report or to any other part of the record 
(including rulings upon all motions or objections) he shall 
within ten days from the date of service of said report file 
with the Board at Washington, D. C., four copies of a state¬ 
ment in writing setting forth such exceptions. Immediately 
upon the filing of such statement of exceptions the party 
filing the same shall serve a copy thereof upon each of the 
other parties to the proceeding, or file a copy for each such 
party with the Board, which shall cause such copy to be 
served upon such party. Extension of the period within 
which to file such statement of exceptions may be granted 
only by the Board. 

Section 33. No matter not included in such statement of 
exceptions may thereafter be objected to before the Board, 
and failure to file a statement of exceptions shall operate 
as submission of the case to the Board on the record and 
the report. 

Procedure Before the Board. 

Section 34. Upon expiration of the period for filing a 
statement of exceptions, as provided in Section 32 of this 
Article, the Board may decide the matter forthwith upon 
the record, or after the filing of briefs or oral argument, 
or may reopen the record and receive further evidence or 
require the taking of further evidence before a member of 
the Board or other agent or agency, or may make other 
disposition of the case. The Board shall notify the parties 
of the time and place for any such submission of briefs, oral 
argument or taking of further evidence. 

Section 35. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it may permit a 
charge that any person has engaged in or is engaging in 
any unfair labor practice affecting commerce to be filed 
with it, in Washington, D. C., or may, at any stage of a 
proceeding instituted in any Region, direct that such pro¬ 
ceeding be transferred to and continued before it. 

90 The provisions of Sections 3 to 29, inclusive, of this 
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Article shall, insofar as applicable, apply tl> proceed¬ 
ings before the Board pursuant to this Section, and the 
powers granted to Regional Directors in such provisions 
shall, for the purpose of this Section, be reserved to and 
exercised by the Board. 

Section 36. After a hearing for the purpose of 
dence upon the complaint in any proceeding ove 
Board has assumed jurisdiction in accordance \v; 

35 of this Article, the Board may 

(a) direct that the Trial Examiner prepare an interme¬ 
diate report, in which case the provisions of Sections 30 to 
34, inclusive, of this Article shall insofar as applicable gov¬ 
ern subsequent procedure, and the powers granted to Re¬ 
gional Directors in such provisions shall for the purpose 
of this Section be reserved to and exercised by the Board; 
or 

(b) decide the matter forthwith upon the record, or after 
the filing of briefs or oral argument; or 

(c) reopen the record and receive further evidence before 
the Board, or a member, agent or agency; or 

(d) make other disposition of the case. 

The Board shall notify the parties of the time *fnd place of 
any such submission of briefs, oral argument br taking of 
further evidence. 

Section 37. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it may, at any 
stage of a proceeding instituted in any Region!, order that 
such proceeding be transferred to and continued in any 
other Region, or may, at any stage of such 'proceeding, 
order that such proceeding be transferred to ai|y other Re¬ 
gion for purposes of consolidation with a proceeding in such 
other Region. After the transfer of any proceeding pur¬ 
suant to this Section, the provisions of Sections 3 to 34, 
inclusive, of this Article shall apply to such proceeding as 
if the charge had originally been filed in the Region to which 
the transfer is made. 
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91 ARTICLE III. 

PROCEDURE UNDER SECTION 9(c) OF THE ACT 
FOR THE INVESTIGATION AND CERTIFICA¬ 
TION OF REPRESENTATIVES. 

Section 1. A petition requesting the Board to investigate 
and certify under Section 9(c) of the Act the name or names 
of the representatives designated or selected for the pur¬ 
pose of collective bargaining may be filed by any employee 
or any person or labor organization acting on his behalf 
(hereinafter referred to as the “petitioner”). Except as 
provided in Section 11 of this Article, such petition shall be 
filed with the Regional Director for the Region wherein 
the contemplated bargaining unit exists and shall be in 
writing, the original being signed and sworn to before any 
notary public or any agent of the Board authorized to ad¬ 
minister oaths or acknowledgments. Three additional cop¬ 
ies of the petition shall be filed. A blank form for filing 
such a petition will be supplied by the Regional Director 
upon request. 

Section 2 . Such petition shall contain the following: 

(a) The name and address of the petitioner. 

(b) The hame and address of the employer or employers 
involved, the general nature of their businesses, and the 
approximate number of their employees. 

(c) A description of the bargaining unit claimed to be 
appropriate, the approximate number of employees therein, 
the number and classifications of employees which the repre¬ 
sentatives on whose behalf the petition is filed claim to 
represent, the names of any other known individuals or 
labor organizations who claim to represent any of the em¬ 
ployees in the alleged bargaining unit. 

(d) A brief statement setting forth the nature of the 
question or controversy affecting commerce that has arisen 
concerning representation. 

(e) Any other relevant facts. 

Section 3. If it appears to the Board that an investigation 
should be instituted it shall so direct and (except as 

92 provided in Section 11 of this Article) shall au¬ 
thorize the Regional Director to undertake such in¬ 
vestigation. The Regional Director shall thereupon proceed 
with such investigation and in connection therewith shall 
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prepare and cause to be served upon the petitioner, upon 
the employer or employers involved and upon an}] known in¬ 
dividuals or labor organizations purporting to act as repre¬ 
sentatives for collective bargaining of any employees di¬ 
rectly affected by such investigation (all of whom are here¬ 
inafter referred to as the “parties to the proceeding”), a 
notice of a hearing upon the question of representation be¬ 
fore a Trial Examiner at a time and place therein fixed. A 
copy of the petition shall be served with such notice of hear¬ 
ing. The Regional Director shall give public notice of such 
hearing in such manner as he may deem appropriate. 

Section 4. All matters relating to motions, interventions, 
witnesses and subpoenas shall be governed by the provi¬ 
sions of Sections 13 to 21 inclusive of Article II above. 

Section 5. The hearing upon the question of Representa¬ 
tion shall be conducted by the Trial Examiner Specified in 
the notice of hearing, or specially designated by| the Board 
or by the Regional Director, and shall be open to the public 
unless otherwise ordered by the Trial Examinefr. It shall 
be the duty of the Trial Examiner to inquire fully into the 
question of representation. Counsel for the Board, and 
the Trial Examiner, shall have power to call, e 
cross-examine witnesses and to introduce into 
documentary and other evidence. 

Section 6. The introduction of evidence at the hearing 
and the rights of the parties to the proceedings shall be 
governed by Sections 24, 25, 26, 27 and 28 of Article II 
above. 

Section 7. Upon the close of the hearing the Hegional Di¬ 
rector shall forward to the Board in Washington, D. C., the 
petition, notice of hearing, motions, rulings, orders, the 
stenographic report of the hearing, stipulations, exhibits, 
documentary evidence, and depositions, all of which shall 
constitute the record in the proceeding. 

Section 8. The Board shall thereupon proceed, either 
forthwith upon the record, or after oral argument or the 
submission of briefs, or after further hearing| 
determine, to certify to the parties to the pro 
name or names of the representatives that have 
nated or selected, or to direct a secret ballot 
ployees in order to complete the investigation, 
other disposition of the matter. 
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Section 9. Where the Board determines that a 
93 secret ballot should be taken it shall direct such ballot 
to be conducted by a designated agent or agency in 
accordance with such terms as it may specify. Upon con¬ 
clusion of such ballot the agent or agency conducting the 
ballot shall prepare an intermediate report containing a 
tally of the ballots, its findings and its recommendations, 
which it shall cause to be served upon the parties to the 
proceeding. Within five days thereafter the parties to the 
proceeding may file with the Regional Director any objec¬ 
tion to the ballot or the report. If it appears to the Re¬ 
gional Director that any such objection raises a substantial 
and material issue with respect to the conduct of the ballot 
he shall issue and cause to be served upon the parties a 
notice of hearing on said objections before a Trial Exam¬ 
iner. Said Trial Examiner shall consider such objections 
raised to said ballot and shall prepare and file with the Re¬ 
gional Director a report containing findings and recommen¬ 
dations with respect thereto. Thereafter the Regional Di¬ 
rector shall forward to the Board in Washington, D. C., the 
report of the agency conducting the ballot, the objections 
filed thereto, the notice of hearing, motions, rulings, orders, 
the stenographic report of the hearing, stipulations, ex¬ 
hibits, documentary evidence, and depositions, all of which, 
together with the record previously made, shall constitute 
the record in the case. The Board shall thereupon proceed 
as set forth in Section 8 of this Article. If no objection 
raising a substantial and material issue with respect to the 
conduct of the ballot is filed to the report of the agency 
conducting the ballot the Regional Director shall forward 
directly to the Board in Washington, D. C., said report, 
which, together with the record previously made, shall con¬ 
stitute the record in the case. The Board shall thereupon 
proceed as set forth in Section 8 of this Article. 

Section 10 . Any hearing under Section 9(c) of the Act 
with respect to the certification of representatives may be 
held in conjunction with a proceeding on a complaint of an 
unfair labor practice under Section 10 of the Act. 

Section 11. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it may 

(a) permit a petition requesting an investigation and 
certification to be filed with it, and may upon filing of such 
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petition proceed to conduct an investigation under Section 
9(c) of the Act or direct any member, Regional Director or 
other agent or agency to conduct such an investigation; or 
(b) upon its own motion conduct or direct ^ny mem- 
94 ber, Regional Director or other agent or Agency to 
conduct such an investigation; or 

(c) at any stage of a proceeding under Section 9(c) of 
the Act instituted in any Region, direct that such proceed¬ 
ing be transferred to and continued before it. 

The provisions of this Article shall, insofar as appli¬ 
cable, apply to proceedings conducted pursuant to this 
Section, and the powers granted to Regional Directors in 
such provisions shall for the purpose of this Sectjion be re¬ 
served to and exercised by the Board or by th^ member, 
Regional Director, or other agent or agency directed to 
conduct the investigation. 

Section 12. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it may, at 
any stage of an investigation being conducted in any Re¬ 
gion, direct that such proceeding be transferred to and 
continued in any other Region, or may, at any stage of such 
proceeding, order that such proceeding be transferred to 
any other Region for purposes of consolidation \fith a pro¬ 
ceeding being conducted in such other Region. After the 
transfer of any proceeding pursuant to this Section, the 
provisions of this Article shall apply to such proceeding as 
if the Board had originally directed that the investigation 
be conducted in the Region to which the transfer is made. 

ARTICLE IV. 

DESIGNATION OF REGIONAL DIRECTOR^, EXAM¬ 
INERS AND ATTORNEYS AS AGENTS OF THE 
BOARD. 

Section 1. All Regional Directors now or hereafter in tne 
employ of the Board are herewith designated by the Board 
as its agents: j 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots iff employ¬ 
ees) and conduct hearings in connection with siich investi¬ 
gations, in accordance with Section 9(c) of the 4ct. 
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(c) To issue and cause to be served complaints, to 

95 amend complaints, and to conduct hearings upon such 
complaints, in accordance with Section 10(b) of the 

Act. 

(d) To have access to and the right to copy evidence, to 
administer oaths and affirmations, to examine witnesses, 
and to receive evidence, in accordance with Section 11(1) 
of the Act. 

Section 2. All Examiners now or hereafter in the employ 
of the Board are herewith designated bv the Board as its 
agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of employ¬ 
ees), in accordance with Section 9(c) of the Act. 

(c) To have access to and the right to copy evidence, and 
to administer oaths and affirmations, in accordance with 
Section 11(1) of the Act. 

Section 3. All Attorneys now or hereafter in the employ 
of the Board are herewith designated by the Board as its 
agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of employees) 
and conduct hearings in connection with such investigation, 
in accordance with Section 9(c) of the Act. 

(c) To amend complaints issued under Section 10(b) of 
the Act and to conduct hearings upon such complaints, in 
accordance with said Section. 

(d) To have access to and the right to copy evidence, to 
administer oaths and affirmations, to examine witnesses, 
and to receive evidence, in accordance with Section 11(1) 
of the Act. 

Section 4. The foregoing designations shall not be 

96 construed to limit the power of the Board to make 
such special designation of agents as may in its dis¬ 
cretion be necessary or proper to effectuate the purposes of 
the Act. 
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ARTICLE V. 

SERVICE OF PAPERS. 

Section 1. Complaints, orders, and other process and 
papers of the Board, its member, agent or agency, may be 
served either personally or by registered mail ^>r by tele¬ 
graph or by leaving a copy thereof at the principal office or 
place of business of the person required to be served. The 
verified return by the individual so serving the same setting 
forth the manner of such service shall be proof of the same, 
and the return post office receipt or telegraph receipt there¬ 
for when registered and mailed or telegraphed a& aforesaid 
shall be proof of service of the same. 

Section 2. Service of papers by a party on other parties 
shall be made by registered mail or in any manner provided 
for the service of papers in a civil action by the law of the 
State in which the hearing is pending. When service is 
made by registered mail, the return post-office receipt shall 
be proof of service. When service is made in apy manner 
provided by such law, proof of service shall be made in ac¬ 
cordance with such law. 

ARTICLE VI. 

PUBLICATION AND EFFECTIVE DATE. 

Section 1. These rules and regulations shall become ef¬ 
fective upon the signing of the original by the members of 
the Board and the filing of said original with the Secretary 
of the Board, and upon making copies thereof available to 
the press and placing copies in each Regional O^Sce and in 
the office of the Board at Washington, D. C., foij- public in¬ 
spection. 

ARTICLE VII. 

CONSTRUCTION OF RULES. 

Section 1. These rules and regulations shall tye liberally 
construed to effectuate the purposes and provisions of the 
Act. 

ARTICLE VIII. 

AMENDMENTS. 

Section 1 . Any rule or regulation may be ajiy time be 
amended or rescinded by the Board. 
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97 NATIONAL LABOR RELATIONS BOARD 

Washington, D. C. 

Rule and Regulation authorizing Secretary of the Board 

to sign certain documents 


By virtue of the authority vested in it by the National 
Labor Relations Act, approved July 5, 1935, the National 
Labor Relations Board does hereby authorize the Secretary 
of the Board, at the direction of the Board in each instance, 
to sign on behalf of the Board in accordance with the pro¬ 
visions of Section 35, Article II of its Rules and Regula¬ 
tions—Series 1 (signed the 14th day of September, 1935) 
permissions that a charge may be field with the Board, or¬ 
ders directing proceeding to be transferred to and con¬ 
tinued before the Board, and to sign and issue complaints 
under Section 10(b) of the National Labor Relations Act 
in cases in which the Board shall have authorized the is¬ 
suance of a complaint, and to sign on behalf of the Board 
and at its direction in each instance, such orders as may be 
necessary to be made under Section 9(a), 9(b), 9(c) and 
9(d) of the National Labor Relations Act. This Rule 
and Regulation shall be effective upon its publication in 
the following manner, namely, by the signing of the orig¬ 
inal by the members of the Board and the filing of said 
original with the Secretary of the Board, at whose office the 
original shall be available for public inspection and where 
copies of it shall be available to the public. 

Signed at Washington, D. C., this 16th dav of October, 
1935. 


(Signed) J. WARREN MADDEN, 

Chairman. 


(Signed) EDWIN S. SMITH, 

Member. 

(Signed) JNO. M. CARMODY, 

Member. 
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Washington, D. C. 


Rule and Regulation authorizing the Secretary of the Board 
to certify copies of papers and documents. 

By virtue of the authority vested in it by the National 
Labor Relations Act, approved July 5, 1935, the National 
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pies of it 


Labor Relations Board hereby authorizes the Secretary to 
certify copies of all papers and documents which ^re a part 
of any of the files or records of the Board as may be neces¬ 
sary or desirable from time to time. This Rule and Regu¬ 
lation shall be effective upon its publication in the following 
manner, namely by the signing of the original byithe mem 
bers of the Board and the filing of said originaj with the 
Secretary of the Board, at whose office the original shall 
be available for public inspection and where co 
shall be available to the public. 

Signed at Washington, D. C., this 16th day of October, 
1935. 

(Signed) J. WARREN MADDEN, 

Chairman J 

(Signed) EDWIN S. SMITH, 

Member. 

(Signed) JNO. M. CARMOpY, 

Member. 
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Ex. G 

United States of America 
National Labor Relations Board 


0 


rig. Carb. 


I, Benedict Wolf, Secretary of the National Lpbor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 
Decision of the National Labor Relations Board ip the Mat¬ 
ter of Beaver Mills-Lois Mill and Local No. 18< 

Textile Workers of America, issued February 8, 1936. 

IN WITNESS WHEREOF, I have hereunto Subscribed 
my name and caused the seal of the National 
Labor Board to be affixed this 11th day of April A. D. 1936, 
at Washington, D. C. 

BENEDICT WOLF, 

(SEAL) Secretary 


1, United 
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100 1 United States of America 

Before the National Labor Relations Board 

Case No. R-12 

In the Matter of Beaver Mills-Lois Mill and Local No. 1871, 
United Textile Workers of America. 

Decision 

Statement of Case 

On October 21,1935, Local No. 1871, United Textile Work¬ 
ers of America, hereinafter called the union, acting pursu¬ 
ant to Article III, Section 1 of the Rules and Regulations— 
Series 1, filed with the National Labor Relations Board a 
petition for an investigation and certification of representa¬ 
tives of employees in the Lois Mill of Beaver Mills, here¬ 
inafter called the company, pursuant to Section 9(c) of the 
National Labor Relations Act, approved July 5, 1935. On 
November 12, 1935, this Board, pursuant to Article III, 
Section 3 of Rules and Regulations, authorized the Regional 
Director for the Tenth Region to conduct an investigation 
and to provide for an appropriate hearing upon due notice. 
Notice of hearing was issued and duly served, and hear¬ 
ings were held on December 3 and 4, 1935, before a Trial 
Examiner designated by the Board. 

The company appeared through counsel and filed a mo¬ 
tion to dismiss the proceedings. This motion was denied by 
the Trial Examiner. The company then filed a plea to the 
jurisdiction of the Board and in abatement of the proceed¬ 
ings. Testimony was taken on this plea by the Trial Exam¬ 
iner and decision was reserved. The company also filed a 
second motion to dismiss on the merits, upon which deci¬ 
sion was likewise reserved, and an answer. By stipulation 
the evidence taken on the plea to the jurisdiction is also to 
be considered on the merits. 

The ruling of the Trial Examiner on the first motion to 
dismiss is hereby affirmed. The plea to the jurisdiction 
and in abatement, and the second motion to dismiss, upon 
which decision w’as reserved, are hereby denied. 

From the evidence adduced at the hearing the National 
Labor Relations Board promulgates the following: 
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Findings of Fact j 

1. The Beaver Mills is a corporation organised and ex¬ 
isting under the laws of the State of Massachusetts, with 
its principal office in New York City. It owns and operates 
a textile mill in Douglasville, Georgia, known as the Lois 
Mill. As of November 23, 1935, there were 232 employees 
at the Lois Mill. The company also owns a textile mill in 
Asheville, North Carolina, and one in Waterford, New 
York, neither of which, however, it has operated for the 
last few years. 

2. The same group of stockholders which o-jvns a con¬ 
trolling share in the Beaver Mills likewise own^ a control¬ 
ling interest in the Martel Mills and the Henrietta Mills. 
The Martel Mills is incorporated in Delaware and operates 
six mills, one in Georgia and the remainder in North and 

South Carolina. The Henrietta Mills is incorporated 
101 in North Carolina and operates two mills in North 
Carolina and one in South Carolina. Th^ officers of 
the Beaver Mills, Martel Mills and Henrietta Mills are 
identical. 

3. The Lois Mill is engaged in the manufacture of cot¬ 
ton goods, principally broad cloth. It converts Iraw cotton 
into the gray state of the product, the finishing being done 
at other mills. 

4. The cotton from which the Lois Mill produces its cot¬ 
ton goods is purchased through a cotton buyer located in 


Henrietta, North Carolina, from merchants and 
lers located in New Orleans, Memphis, Dallas and 
centration points outside the State of Georgia, 
cotton used by the Lois Mill is grown in and shipped from 
states other than Georgia, principally from Arkansas and 
also from Texas, Louisiana, Mississippi and other states. 


other sel- 
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The cotton is shipped to the Lois Mill by rail. 


It is then 


stored in the warehouse of the Mill where there is normally 
a six to ten weeks’ supply on hand. The Loisj Mill con¬ 
sumes about 75 bales a week or about 4,000 balei a year. 

5. The Lois Mill also consumes about 5,000 tons of coal a 
year, six to eight weeks’ supply of which is normally on 
hand in the yard of the Mill. All the coal is obtained from 
Tennessee and Kentucky. 

6. Certain miscellaneous supplies are obtained from out¬ 


side of Georgia; starch is shipped from Illinois;! 


burlap is 
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bought in New York and shipped from points in South 
Carolina and Georgia; machine supplies are obtained in 
Massachusetts. Sizing and belting are obtained from 
Georgia. 

7. The Lois Mill produces 35,000 pounds of cotton goods 
a week. All of this is sold through Gatlin Parish Company 
of New York, commission merchants, who are exclusive sel¬ 
ling agents for the mills. Shipments from the Mill are by 
rail, f.o.b. Douglasville, Georgia. 

8. More than 90 per cent of the products of the Mill are 
shipped to points outside of the State of Georgia. The 
greater part of this is sent to finishing plants in Massa¬ 
chusetts, South Carolina and other states. 

9. Goods shipped by the Mill to finishing plants are in 
the normal course shipped out from such plants, after be¬ 
ing finished, to all points in the United States where they 
are worked up into clothing and other finished goods which 
are in turn shipped to various points in the United States. 

10. The Beaver Mills is in keen competition with mills 
all over the southern and eastern states which produce the 
same type of fabric. 

11. All 6f the aforesaid constitutes a continuous flow of 
trade, traffic and commerce among the several states. 

12. In September 1934 a strike occurred in the Lois Mill 
which lasted for a period of about four weeks. During that 
time the Mill did not operate; nor did it make any ship¬ 
ments of its products. 

13. In September, 1933, Local No. 1871 of the United Tex¬ 
tile Workers of America, a labor organization affiliated with 
the American Federation of Labor, was organized among 
the production and maintenance employees of the Lois Mill. 

14. During a period of several weeks following July 9, 
1935, a petition was circulated by members of the union 
among the employees of the Mill authorizing the union and 
the Georgia Federation of Labor to act as collective bar- 

gaihing representatives and to enter into negotiation 
102 with the management for an agreement concerning 
wages, hours, and conditions of work. The petition 
was not circulated in the plant. About 236 employees of 
the Mill signed the petition, of whom 189 were on the pay¬ 
roll of the Mill on November 23, 1935. 
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15. At a meeting of the union on July 13, 1935, ja bargain¬ 
ing committee, which included the President of the Georgia 
Federation of Labor, was appointed to negotiatp with the 
management. On or about August 1, 1935, the j committee 
conferred with the management in the offices of the Mill. 
The management did not at that time question the right 
of the commitee to represent the employees. 

16. On or about July 17, 1935, the management closed 
down the Lois Mill. 

17. During September and October, 1935, the Civitan 
Club of Douglasville, Georgia, prepared and cai 
circulated among the employees of the Lois Mill, 
reading as follows: 

“We, the undersigned former employees of Braver Mill, 
affirm our loyalty and confidence in the managers, H. C. 
Dresser and T. W. Haddle, and respectfully ask that if it 
is at all practical and can be done without material loss 
to the company, that operations of the mill be resumed as 
soon as possible. 

“We are all in desperate need of work and agree to such 
rules and regulations as are in effect at other mills in this 
section of the country.’’ 

18. On or about October 15, 1935, the Lois M^ll was re¬ 
opened. The maximum hours fixed by the Textile Code were 
retained, the work load was increased, and wages were 
reduced, but not below the minimum fixed by the Textile 
Code. 

19. Shortly after the notice of hearing was served on the 
parties in this proceeding the Civitan Club prepared and 
caused to be circulated among the employees qf the Lois 
Mill a second petition reading as follows: 

“Gentlemen: We, the undersinged employees of Beaver 
Mills-Lois Mill, Douglasville, Georgia, are satisfied with 
our working conditions and do not want any flections in 
our mill or any other interference.” 

This petition was circulated in the Mill, during working 
hours and in the presence of the foremen, 

Wortham, a steam engine operator in the Mill, 

Cole, a section hand in the Mill. The petition jvas signed 
by 185 employees. 

20. The Civitan Club of Douglasville is cojmposed of 
business men in Douglasville and includes in its niiembership 
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the mayor of Douglasville and several of the councilmen. 
The Club is openly and actively opposed to the selection by 
the employees of the Lois Mill of representatives who are 
not employees of said Mill or residents of Douglasville, and 
to the participation by such persons in the activities of said 
employees relating to self-organization and collective bar¬ 
gaining. 

21. Ever since its organization, the union has been an 
active, functioning organization, and has held regular meet¬ 
ings at which attendance has varied from 75 to 150. 

22. A state of uneasiness, tension, and bitterness on the 
question of representation exists among the employees of 
the Lois Mill. The situation thus existing tends to lead to 
labor disputes which have the necessary effect of burden¬ 
ing and obstructing commerce and the free flow of commerce 
by materially affecting, restraining, and burdening the free 

flow of cotton to the Lois Mill and the free flow of 
103 cotton goods from the Lois Mill. 

23. All the employees in the Lois Mill except the 
supervisory and clerical force are eligible for membership 
in Local No. 1871, United Textile Workers of America. No 
other labor organization exists or has in recent years ex¬ 
isted in said Mill. 

Conclusions of Law 

1. The production and maintenance employees of the 
Lois Mill, which includes all employees except the execu¬ 
tive and managerial staff, overseers, second hands, clerical 
employees 1 , and mill policemen, constitute a unit appro¬ 
priate for the purposes of collective bargaining, within the 
meaning of Section 9(b) of the Act. 

2. A question affecting commerce has arisen concerning 
the representation of the production and maintenance em¬ 
ployees of the Lois Mill, within the meaning of Section 
.9(c) of the Act. 

Signed at Washington, D. C., this 8th day of February, 
1936^ 

J. WARREN MADDEN, 
Chairman 

EDWIN S. SMITH, 

Member 

NATIONAL LABOR RELATIONS BOARD 


(SEAL) 
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Ex. H 

104 United States of America 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Lkbor Rela- 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 
Portions of sworn testimony of W. S. O’Neal, begining 
page 99, line 25 and ending page 101, line 1, and beginning 
page 103, line 8 and ending page 103, line 22, of the official 
stenographic report of the hearing before Walter Wilbur, 
Trial Examiner for the National Labor Relations Board, 
held in Atlanta, Georgia, December 3 and 4, 1^35, in the 
Matter of Beaver Mills-Lois Mill and Local No. 1871, United 
Textile Workers of America. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Ljabor Rela¬ 
tions Board to be affixed this 30th day of January A. D. 
1936, at Washington, D. C. 

(s) BENEDICT WOLF 

(Seal) Secretary. 

Q. And will you tell me now exactly what you 

105 meant bv the words ‘Or other interference’ in this 
petition? A. Well, what we meant by that, we thought 

it would be best to try and run the mill without any outside 
interference whatsoever. 

Q. What do you mean by outside interference? A. We 
mean by that, having anybody else to come out there, out¬ 
side of Douglasville, just to let us run the mill out there 
as it was. 

Q. Do you mean the National Labor Relations Board? 
A. Yes, sir, you might say that. 

Q. Or do you mean the United Textile Workers of Amer¬ 
ica? A. Our idea was not to have any other interference 
at all. In other words, just leave the mill alond. 

Q. In other words, your Civitan Club had an idea—I as¬ 
sume when you say ours, you mean them? A. Yes, sir. 

Q. Their idea was that nobody, whether it \yas the or¬ 
ganization the workers belong to or the National Labor 
Relations Board or anybody else who didn’t. li\te in Doug- 
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lasville, they had no right to come into Douglasville about 
anything in connection with this mill? A. Well, we felt like 
that it would be to the interest of the mill employees not 
to have anybody else there. 

Q. What difference does it make to the Civitan Club if 
they came or didn’t come? A. As I stated a while ago, we 
were afraid of some confusion.” 

“(J. (By Mr. Emerson) I would like to ask one or 

106 two more questions. Why is Mayor of Douglasville? 
A. Hewett. 

Q. Is he a member of the Civitan Club? A. Yes, sir. 

Q. Is there a town council? A. We have a mayor and 
council. 

Q. Are the town council members members of the Civitan 
Club? A. We have two or three who are. 

Q. How many members of the council ? A. Seven I 
believe. 

Q. Are there any other officers or town officials that are 

members of vour club? A. I don’t recall anv.” 

* •/ 

Ex. I 

107 United States of America 

' National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 
Portions of sworn testimony of E. C. Curtis, begining 
page 163, line 16 and ending page 163, line 21, begining 
page 165, line 13 and ending page 166, line 19, and begin¬ 
ing page 168 line 19 and ending page 169, line 10, of the 
official stenographic report of the hearing before Walter 
Wilbur, Trial Examiner for the National Labor Relations 
Board, held in Atlanta, Georgia, December 3 and 4, 1935, 
in the Matter of Beaver Mills-Lois Mill and Local No. 
1871, United Textile Workers of America. 

IN WITNESS WHEREOF, I have hereunto subscribed 
mv name and caused the seal of the National Labor Rela- 
tions Board to be affixed this 30th day of January A. D. 
1936, at Washington, D. C. 


(Seal) 


(s) BENEDICT WOLF 

Secretary. 
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of, and I 
all, I was 
him if he 


“Q. (By Mr. Emerson) Are you an investigator 

108 for the Regional Office of the National Labor Rela¬ 
tions Board? A. I am. 

Q. Did you go to Douglasville to investigate this Beaver 
Lois case? A. I did.” ♦ 

“ While I was there some gentleman came up, of 

109 course, I didn’t know him at that time, and called me 
to one side and asked me what my business was there, 

and I told him I was an investigator from the Labor Board. 
He said, ‘Well, I just want you to know that we have been 
keeping track of you and we have known every fnove that 
you have made since you have been here, and we don’t 
care to have anvbodv coming out here in our village stir- 
ring up these people’. And then he asked me i,f I was a 
member of the union Mr. Nance was a member 
told him no, I was not a member of a union at 
an investigator for the Government, and asked 
was familiar with the Wagner Act, and he said he was to 
a certain extent, and I suggested he get the Act aip study it 
a little, and I was up there to make an investigation for 
the employees and for the employer alike, and I was an 
agent from the Governmental office. He said theh he would 
explain to me that the people in that town had bn interest 
in what that mill was doing, and if there was any investigat¬ 
ing or any activity at all by any department that they 
should be a party to it, and I told him that we did not 
consider anybody a party except the actual management 
and the employees of the mills that we were investigating. 

Q. When he first approached you did he ask yc)u to leave 
town or suggest that you leave town? A. Well, he said they 
didn’t need anybody in there stirring up these people, and 
that, yes, he said that it was better that I lea\fe, he was 
under the impression at the time that I was an organizer, 
from the statement that he made. 

Q. For the United Textile Workers? A. Yes, sir.” 

“Q. Have you or not subsequently learned that 

110 Mr. Dozier is simply a citizen there in town, and that 
his real interest was through some activity that the 

Civitan Club was taking in the situation? A. jWell, that 
was his statement to me. 

Q. Oh, I see, he made it clear to you at the time that was 
the interest he was taking? A. He said the Civitan was 
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a party to anything, any investigation or what not that 
may take place there, that they were a party to it. 

Q. And he was not expressing himself to you as an em¬ 
ployee or as a manager or an overseer of the Beaver Mills? 
A. No, sir, it seemed to me he was just inviting me out of 
town until he quieted down. 

Q. Yes, and he was doing so, so far as you discovered, 
simply as a citizen of Douglasville? A. Well, as a member 
of a group there.’’ 

Ex. J 

111 1 United States of America 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 
Paragraph 9 and first sentence of Paragraph 13 of Answer 
of Beaver Mills filed by Beaver Mills with the National 
Labor Relations Board at the hearing before Walter Wil¬ 
bur, Trial Examiner for said Board, held in Atlanta, Geor¬ 
gia, December 3 and 4, 1935, in the Matter of Beaver Mills- 
Lois Mill and Local No. 1871, United Textile Workers of 
America. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Labor Rela¬ 
tions Board to be affixed this 30th day of January A. D. 
1936, at Washington, D. C. 

(s) BENEDICT WOLF 

(Seal) Secretary. 

Respondent further shows that it has never di- 

112 rectly or indirectly interferred with or attempted to 
influence the action of its emolovees at the Lois Mill 

A %/ 

in respect to organizing or selecting or attempting to select 
representatives for the purpose of collective bargaining. If 
respondent’s employes at the Lois Mill have attempted to 
select representatives for a majority of said employes for 
such purpose, respondent has not been informed of such 
action. Respondent is informed and believes, and there¬ 
fore on information alleges that no concerted effort has 
been made by its employes at the Lois Mill to hold an 
election or to take any other step looking to the selection 
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of representatives of the majority of such employes. On 
the contrary, the only information respondent has received 
is that Local No. 1871 of the "United Textile Workers of 
America represents only a minority of its employes at the 
Lois Mill; that the present proceeding has been initiated 
by said Local Union on its own responsibility and without 
any effort whatever to ascertain the wishes of the majority 
of the employes at said mill, and that a majority of such 
employes have as yet taken no action in this connection and 
have not indicated any desire or intention of taking such 
action. Respondent says that from such information as has 
come to it in this connection it understands and believes that 
a decided majority of the employes at the Lois Mill are defi¬ 
nitely opposed to participating in an election or taking part 
in any other proceeding looking to the selection or represen¬ 
tatives as contemplated by the National Labor j Relations 
Act, and on such information avers that if the truth is im¬ 
partially ascertain it will be found that a majority 
118 of said employees are opposed to the action instituted 
by the petitioner in this case and opposed to said 


Board taking the initiative to force an election 


* 


* 


* 


* 






on them. 


* 


-13- 


Respondent specifically denies that Local No. 1871 of 
the United Textile Workers of America represents or has 
any authority to represent any employes of the respond¬ 
ent, other than the meml)ers in good standing of s^id Union, 
and respondent says that said Union and all off its mem¬ 
bers, which it is authorized to represent in this d< 
constitute far less than a majority of its employ 
Lois Mills at Douglasville, Georgia. 


onnection, 
kres at the 
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United States of America 
National Labor Relations Board 


Ex. K 


I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, j do hereby 
certify that attached is a full, true, and complete copy of: 
Portions of the sworn testimony of W. S. O’Neal, begining 
page 74, line 4 and ending page 74, line 22, and begining 
page 81, line 1 and ending page 81, line 16, of the official 
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stenographic report of the hearing before Walter Wilbur, 
Trial Examiner for the National Labor Relations Board, 
held in Atlanta, Georgia, December 3 and 4, 1935, in the 
Matter of Beaver Mills-Lois Mill and Local No. 1871, 
United Textile Workers of America. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Labor Rela¬ 
tions Board to be affixed this 30th day of January A. D. 
1936, at Washington, D. C. 

(s) BENEDICT WOLF 

(Seal) Secretary. 

“i . . . while I was doing this I went to Mr. 

115 Warner Wortham and asked Mr. Wortham could he 
get up a petition. I wanted to see how many people 

that really wanted to work, and the petition as stated was 
just about to this effect— 

Q. Was Mr. Wortham a former employee of the Mill? 
A. Yes, sir. 

Q. Was he a superintendent or foreman or anything? A. 
No, sir, he was just a regular worker, I would call it, there 
in the mill. 

Q. (By Trial Examiner Wilbur) When you say a former 
employee, 1 you mean at the time the mill stopped? A. At 
the time the mill stopped, back in August, I believe it was, 
I don’t remember the date. This petition read that we 
were willing to cooperate in every way possible. I can’t 
say it just exactly as the petition said, but we are willing 
to work under the same conditions as the other mills of 
the State of Georgia; and all of the people in the mill 
signed with an exception of, I would say, about ten or 
twelve.” 

Q. As to this first petition which was circulated, 

116 when was that? A. That was, I would say, two 
weeks before the mill opened, something like that, I 

don’t remember just how many days, but something like 
that. 

Q. Now, do you have a copy of that petition? A. I have 
not a copy with me, I have the petition, but I have not that 
copy with me. 

Q. You have the original of that petition? A. Yes, sir, 
I have the original of that petition. There is a copy here 
of that petition, I think. 
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To the National Inpor Relations Board,Atlanta, Georgia: 

'Gentlemen:- 

\Tc,the undersigned,employees of Beaver Hills,Lois Hills, 

/ 

Douglasville,Georgia are satisfied with our working conditions a 
and do not want any election in our Mill or no other interference. 
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stenographic report of the hearing before Walter Wilbur, 
Trial Examiner for the National Labor Relations Board, 
held in Atlanta, Georgia, December 3 and 4, 1935, in the 
Matter of Beaver Mills-Lois Mill and Local No. 1871, 
United Textile Workers of America. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Labor Rela¬ 
tions Board to be affixed this 30th day of January A. D. 
1936, at Washington, D. C. 

I (s) BENEDICT WOLF 

(Seal) Secretary . 

“ . . . while I was doing this I went to Mr. 

115 Warner Wortham and asked Mr. Wortham could he 
get up a petition. I wanted to see how many people 

that really wanted to work, and the petition as stated was 
just about to this effect— 

Q. Was Mr. Wortham a former employee of the Mill? 
A. Yes, sir. 

Q. Was he a superintendent or foreman or anything? A. 
No, sir, he was just a regular worker, I would call it, there 
in the mill. 

Q. (By Trial Examiner Wilbur) When you say a former 
employee, you mean at the time the mill stopped? A. At 
the time the mill stopped, back in August, I believe it was, 
I don’t Remember the date. This petition read that we 
were willing to cooperate in every way possible. I can’t 
say it just exactly as the petition said, but we are willing 
to work under the same conditions as the other mills of 
the State of Georgia; and all of the people in the mill 
signed with an exception of, I would say, about ten or 
twelve. ’ ’ 

Q. As to this first petition which was circulated, 

116 when was that? A. That was, I would say, two 
weeks before the mill opened, something like that, I 

don’t remember just how many days, but something like 
that. 

Q. Now, do you have a copy of that petition? A. I have 
not a copy with me, I have the petition, but I have not that 
copy with me. 

Q. You have the original of that petition? A. Yes, sir, 
I have the original of that petition. There is a copy here 
of that petition, I think. 
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To the National Labor Relatione Board,Atlanta| Georgia: 


'Gentlemen 


\?e, the undersigned,employees of Beaver Kilis,Loie Kills, 

Douglasville,Georgia are satisfied with our working conditions a 
and do not want any election in our Kill or no other interference. 
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I 

Q. Mr. Emerson: I wonder if we might get a copy so 
we would know what we are talk about. 

Q. (By Mr. Emerson, continuing) Is the petition you 
referred to the petition which is copied in this petition 
filed by Local 1871 in this case? A. That is it, yes, sir.” 

Ex. L 

117 United States of America j 

l 

National Labor Relations Board I 

| 

I, Benedict Wolf, Secretary of the National Labcjr Rela¬ 
tions Board, and official custodian of its records, do| hereby 
certify that attached is a full, true, and complete cbpy of: 
Respondent’s Exhibit No. 4 admitted in evidence! at the 
hearing before Walter Wilbur, Trial Examiner for the 
National Labor Relations Board, held in Atlanta, (Georgia, 
December 3 and 4, 1935, in the Matter of Beaver Mills- 
Lois Mill and Local No. 1871, United Textile Workers of 
America. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Labor Rela¬ 
tions Board to be affixed this 30th day of January A. D. 
1936, at Washington, D. C. 

(s) BENEDICT WlOLF 

(Seal) Secretary. 

(Here follows pages marked 118 to 121) j 

Ex. M 

122 United States of America 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Latjor Rela¬ 
tions Board, and official custodian of its records, dt> hereby 
certify that attached is a full, true, and complete bopv of: 
Portion of official stenographic report of the hearing be¬ 
fore Walter Wilbur, Trial Examiner for the National Labor 
Relations Board, held in Atlanta, Georgia, December 3 
and 4, 1935, in the Matter of Beaver Mills-Lois Mill and 
Local No. 1871, United Textile Workers of .America, 
beginning page 271, line 6 and ending page 271, line 21. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Lalj>or Rela- 
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126 Affidavit 

State of Georgia, 

County of Fidton. 

Personally appeared before me J. J. Head who, first 
being sworn, deposes and says as follows: 

I am an employee of the Lois Mill at Douglasville, 
Georgia, a mill owned and operated by the Beaver Mills, 
a Massachusetts corporation. I have been thus employed 
for the past 25 years. 

I am Secretary-Treasurer of the United Textile Workers 
of America, Local Lhnion No. 1871. 

I am familiar with the method of operation of said Local 
Union and with its actual operation since July 4, 1935. 
Said Union has not yet made any decision whatever or 
formed any definite intention with reference to any de¬ 
mands or bargaining as to rates of pay or hours of em¬ 
ployment. 

A large number of the members of said Union are now 
employed at the said Mill and said number exceeds 
127 187 and greatly exceeds the number of plaintiffs in 

the above entitled suit, and the Union and members 
of it are vitally concerned in the continuance of the opera¬ 
tion of the Mill and have decidedly greater interests in such 
continued operation than the plaintiffs, and the Union and 
its members desire that the Mill shall continue to operate 
and continue their employment, and the Union in its deal¬ 
ings with the Mill desires to safeguard, rather than destroy, 
the continued profitable employment of said employees of 
said Mill and desires that the Mill shall continue to operate 
and believes that the interests of all the employees of the 
Mill are more fully protected through an organization such 
as Local Union No. 1871 of the United Textile Workers 
of America than through individual bargaining by em¬ 
ployees of said Mill. The members of the Union are work¬ 
ing at the same occupation as the plaintiffs in the above 
entitled case, and being engaged in such occupations they 
have the same interests as the plaintiffs in their wages, 
hours and other conditions of employment and in the con¬ 
tinuance of their employment. If the plaintiffs are de¬ 
prived of employment by reason of the closing of the Mill, 
even more members of said Local Union would likewise 
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be deprived of employment. It is therefore hjghly im¬ 
probable that said Union would by any action oh its part 
force said Mills to close indefinitely and deprive the em¬ 
ployees of their employment. 

This affidavit is made for use in evidence in i;he above 
stated case and in any other case in which the defendants 
herein seek to use it. 

(s) J. J. HEAD 

SWORN to and subscribed before me this 28th day of 
Januarv, 1936. 

(s) CLARA E. THOMAS 

(Seal) Notary Public , Georgia, Statd at Large 

My commission expires November 12, 1939 

128 Affidavit 

State of Georgia, 

County of Fulton . 

Personally appeared before me L. L. Cheek who, first 
being sworn, deposes and says as follows: 

I am an employee of the Lois Mill at Douglasville, Geor¬ 
gia, a mill owned and operated by the Beaver Mills, a 
Massachusetts corporation. I have been thus employed 
for the past 23 years. 

I am a member of the Bargaining Committee of the 
United Textile Workers of America, Local Union No. 1871. 

I am familiar with the method of operation of said Local 
Union and with its actual operation since July 4,1935. Said 
Union has not yet made any decision whatever or formed 
any definite intention with reference to any demands or 
bargaining as to rates of pay or hours of employment. 

A large number of the members of s4id Union 

129 are now employed at the said Mill and said number 
exceeds 187 and greatly exceeds the numbet* of plain¬ 
tiffs in the above entitled suit, and the Union and members 
of it are vitally concerned in the continuance of the opera¬ 
tion of the Mill and have decidedly greater interests in such 
continued operation than the plaintiffs, and the Union and 
its members desire that the Mill shall continue to operate 
and continue their employment, and the Union ip its deal¬ 
ings with the Mill desires to safeguard, rather th4n destroy, 
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the continued profitable employment of said employees at 
said Mill and desires that the Mill shall continue to operate 
and believes that the interests of all the employees at the 
Mill are more fully protected through an organization 
such as Lockl Union No. 1871 of the United Textile Workers 
of America than through individual bargaining by em¬ 
ployees with said Mill. The members of the Union are 
working at the same occupation as the plaintiffs in the 
above entitled case, and being engaged in such occupations 
they have the same interests as the plaintiffs in their wages, 
hours and other conditions of employment and in the con¬ 
tinuation of their employment. If the plaintiffs are de¬ 
prived of employment by reason of the closing of the Mill, 
even more members of said Local Union would likewise be 
deprived of employment. It is therefore highly improbable 
that said Union would by any action on its part force said 
Mill to close indefinitely and deprive the employees of their 
employment. 

This affidavit is made for use in evidence in the above 
stated case and in any other case in which the de- 

130 fendants herein seek to use it. 

(s) L. L. CHEEK 

Sworn to and subscribed before me, this 28th day of 
Januarv, 1936. 

(s) CLARA E. THOMAS 
(Seal) Notary Public , Georgia , State at Large . 

My commission expires November 12, 1939. 

131 Affidavit 

State of Georgia, 

County of Fulton . 

Personally appeared before me R. D. Cross, who, first 
being sworn, deposes and says as follows: 

Prior to November 20, 1935, I was an employee of the 
Lois Mill at Douglasville, Georgia, a mill owned and oper¬ 
ated by the Beaver Mills, a Massachusetts corporation. 
I had been thus employed for the past four years. 

I am a member of the bargaining committee of the 
United Textile Workers of America Local Union No. 1871. 

I am familiar with the method of operation of said Local 
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Union and with its actual operation since July 4, 1935. 
Said Union has not yet made any decision whatever or 
formed any definite intention with reference to I any de¬ 
mands or bargaining as to rates of pay or hours of 
employment. 

A large number of the members of said Union are now 
employed at the said Mill and said number exdeeds 187 
and greatly exceeds the number of plaintiffs in tjhe above 
entitled suit, and the Union and members of it are 
132 vitally concerned in the continuance of tlje opera¬ 
tion of the Mill and have decidedly greater interests 
in such continued operation than the plaintiffs, and the 
Union and its members desire that the Mill shall continue 
to operate and continue their employment, and the Union 
in its dealings with the Mill desires to safeguard, rather 
than destroy, the continued profitable employment of said 
employees at said Mill and desires that the Mill shall con¬ 
tinue to operate and believes that the interests of all the 
employees at the Mill are more fully protected through 
an organization such as Local Union No. 1871 of tfye United 
Textile Workers of America than through individual bar¬ 
gaining by employees with said Mill. The members of 
the Union are working at the same occupation as the plain¬ 
tiffs in the above entitled case, and being engaged in such 
occupation they have the same interests as the blaintiffs 
in their wages, hours and other conditions of employment 
and in the continuance of their employment. If the plain¬ 
tiffs are deprived of employment by reason of the closing 
of the Mill, even more members of said Local Union would 
likewise be deprived of employment. It is therefore highly 
improbable that said Union would by any action on its 
part force said Mills to close indefinitely and deprive the 
employees of their employment. 

This affidavit is made for use in evidence in t^ie above 
stated case and in any other case in which the defendants 


herein seek to use it. 

R. D. CROSS (s) 

Sworn to and subscribed before me, this 28th day of 
January, 1936. 

CLARA E. THOMAS 

(SEAL) Notary Public , Georgia , State at Large , 

My commission expires November 12, 1939. 
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133 Affidavit 

State of Georgia, 

Comity of Fulton. 

Personally appeared before me Robert Wood, who, first 
being sworn, deposes and says as follows: 

Prior to July 24, 1935, I was an employee of the Lois 
Mill at Douglasville, Georgia, a mill owned and operated 
by the Beaver Mills, a Massachusetts corporation. I have 
been thus employed for nine years. 

I am a member of the Bargaining Committee of the 
United Textile Workers of America, Local Union No. 1871. 

I am familiar with the method of operation of said Local 
Union and with its actual operation since July 4, 1935. Said 
Union has not yet made any decision whatever or formed 
any definite intention with reference to any demands or 
bargaining as to rates of pay or hours of employment. 

A large number of the members of said Union are now 
employed at the said Mill and said number exceeds 

134 187 and greatly exceeds the number of plaintiffs in 
the above entitled suit, and the Union and members 

of it are vitally concerned in the continuance of the opera¬ 
tion of the mill and have decidedly greater interests in 
such continued operation than the plaintiffs, and the 
Union and its members desire that the Mill shall continue 
to operate and continue their employment, and the Union 
in its dealings with the Mill desires to safeguard, rather 
than destroy, the continued profitable employment of said 
employees at said Mill and desires that the Mill shall con¬ 
tinue to operate and believes that the interests of all the em¬ 
ployees at the Mill are more fully protected through an or¬ 
ganization such as Local Union No. 1871 of the United Tex¬ 
tile Workers of America than through individual bargain¬ 
ing by employees with said Mill. The members of the 
Union are working at the same occupation as the plain¬ 
tiffs in the above entitled case, and being engaged in such 
occupations they have the same interests as the plaintiffs 
in their wages, hours, and other conditions of employment 
and in the continuation of their employment. If the plain¬ 
tiffs are deprived of employment by reason of the closing 
of the Mill, even more members of said Local Union would 
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likewise be deprived of employment. It is therefore highly 
improbable that said Union would by any action on its 
part force said Mill to close indefinitely and deprive the 
employees of their employment. 

This affidavit is made for use in evidence in Ijhe above 
stated case and in any other case in which the defendants 
herein seek to use it. 

ROBERT WOOD |s). 

Sworn to and subscribed before me, this 28th day of 
January, 1936. 

CLARA E. THOMAS 

(SEAL) Notary Public, Georgia , State at Large, 

My commission expires November 12, 1939. 

135 A ifidavit. 

State of Georgia, 

County of Fulton. 

i 

Personally appeared before me W. A. Turner, who, first 
being sworn, deposes and says as follows: 

Prior to November 20, 1935, I was an employee of the 
Lois Mill at Douglasville, Georgia, a mill o\jmed and 
operated by the Beaver Mills, a Massachusetts! corpora¬ 
tion. I had been thus employed for twenty-sevpn years. 

I am a member of the United Textile Workers 
ica Local Union No. 1871. 

I am familiar with the method of operation of said Local 
Union and with its actual operation since July 4, 1935. 
Said Union has not yet made any decision whatever or 
formed any definite intention with reference to 


of Amer- 


mands or bargaining as to rates of pay or 


any de¬ 
hours of 


employment. 

A large number of the members of said Union are now 
employed at the said Mill and said number exceeds 187 and 
greatly exceeds the number of plaintiffs in the ^bove en¬ 
titled suit, and the Union and members |of it are 
136 vitally concerned in the continuance of the opera 
tion of the mill and have decidedly greater 
in such continued operation than the plaintiffs, 

Union and its members desire that the Mill shall 


interests 
and the 
continue 


to operate and continue their employment, and tjhe Union 
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in its dealings with the Mill desires to safeguard, rather 
than destroy, the continued profitable employment of said 
employees at said Mill and desires that the Mill shall con¬ 
tinue to operate and believes that the interests of all the 
employees at the Mill are more fully protected through an 
organization such as Local Union No. 1871 of the United 
Textile Workers of America than through individual bar¬ 
gaining by employees with said Mill. The members of the 
Union are working at the same occupation as the plain¬ 
tiffs in the above entitled case, and being engaged in such 
occupations they have the same interests as the plaintiffs 
in their wages, hours and other conditions of employment 
and in thb continuance of their employment. If the plain¬ 
tiffs are deprived of employment by reason of the closing 
of the Mill, even more members of said Local Union would 
likewise be deprived of employment. It is therefore highly 
improbable that said Union would by any action on its part 
force said Mills to close indefinitely and deprive the em¬ 
ployees of their employment. 

This affidavit is made for use in evidence in the above 
stated case and in any other case in which the defendants 
herein seek to use it. 

1 W. A. TURNER (s) 

Sworn to and subscribed before me, this 28th day of 
January, 1936. 

CLARA E. THOMAS 

(SEAL) Notary Public , Georgia , State at Large 

My commission expires November 12, 1939. 

137 Affidavit 

State of Georgia, 

County of Fulton. 

Personally appeared before me L. L. Cheek, who, first 
being duly worn, deposes and says as follows: 

I am an employee of the Lois Mill at Douglasville, 
Georgia, a mill owned and operated by the Beaver Mills, 
a Massachusetts corporation. I have been thus employed 
for the past 23 years. 

I am h member of the United Textile Workers of Amer¬ 
ica Local Union No. 1871 and am a member of the com- 
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mittee of said Union designated by the Union and to ne¬ 
gotiate with the management of the Mill for collective bar¬ 
gaining agreement. 

As a member of such committee, I was present at a con¬ 
ference held on August 1, 1935, with Mr. T. W. Haddle, 
Superintendent, and Mr. H. C. Dresser, manager 

138 of the Mill. At that meeting the management was 
informed by the committee that the committee wanted 

to talk about collective bargaining and Mr. A. Sieve Nance 
read a proposed agreement. The management refused to 
sign the agreement presented at this meeting. A copy of 
the agreement thus read and presented is attached to this 
affidavit marked Exhibit “A” and made a part hereof as 
if copied herein. 

The scale of pay in force at the Mill the last time it oper¬ 
ated prior to the time of said conference of August 1, 
1935, had a minimum wage of thirty cents (30cl per hour 
for all employees except sweepers, for whom thi minimum 
wage was twenty-five cents (25c) per hour. 

This affidavit is made for the purpose of use in evidence 
in the above entitled case and for use as evidence in any 
other case in which the above named defendants desire to 
use it. 

(s) L. L. CHEEK 

Sworn to and subscribed before me, this 28th day of 
Januarv, 1936. 

•j 7 

(sd) CLARA E. THOMAS 

(SEAL) Notary Public , Georgia , State at Large . 

My commission expires November 12, 1939. 

139 Exhibit “A” 

Proposed Agreement 

This agreement entered into this the day of 
1935 between the Beaver Lois Mills, hereinafter called the 
party of the first part and United Textile Workers of 
America, Local 1871, hereinafter called party of the second 
part, representing the majority of employees of the party 
of the first part shall be in effect for one year jrom above 
date, unless changed by mutual consent. 
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Section 1—Both parties recognize they have a mutual 
obligation in promoting and protecting the interests of 
their common industry and agree to co-operate in good 
faith to eliminate needless and unnecessary differences, 
and to do everything possible to cause harmony and effi¬ 
ciency in the plant of the party of the first part. 

Section 2—It is further agreed that there will be no in¬ 
dustrial controversy between the parties of this agree¬ 
ment during the life of this agreement or renewals hereof, 
neither strike, lookout, or any other concerted action of 
either party against the other, and any differences which 
might arise that cannot be settle by conciliation shall be 
referred to arbitration, each party selecting two represent¬ 
atives, these four selecting a fifth to constitute arbitration 
board whose decision shall be final and binding. 

Section 3—Party of the first part agrees that no member 
of the second part shall be discharged except for cause 
(cause meanning such as is apparent) and that if layoff is 
necessary from lack of business that seniority shall pre¬ 
vail in such layoff, and in re-employment. It being under¬ 
stood that the party of the first part will not be requested 
in seniority rule to keep any employee who is not able or 
competent to perform the duties required on the particular 
job due worker by his or her seniority. 

Section 4—Party of the second part agrees to use its 
full influence in assisting party of the first part to secure 
proper health laws for the industry and to co-operate in 
every proper way with the party of the first part in se¬ 
curing fair and just legislation of every kind to promote 
their industry. 

Section 5—It is mutually agreed that 8 hours per day 
shall constitute a day’s work and that (5) five days per 
week shall constitute a weeks work. All work in excess of 
(8) eight hours per day and, or (40) hours per week shall 
be considered overtime and shall be paid at time and one 
half. 

Section 6—Wages. Thirty cents per hour shall be mini¬ 
mum vragbs for all employees except sweepers for whom 
minimum wages shall be twenty five cents per hour. Exist¬ 
ing rates above these minimum shall not be reduced except 
by mutual consent. If necessary wages for any class shall 
be increased to equal the average Southern wage for such 
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class as determined by the United States 
Labor. 

140 Affidavit 

State of Georgia, 

County of Fulton . 

Personally appeared before me R. D. Cross Who, first 
being sworn, deposes and says as follows: 

Prior to November 20, 1935, I was an employee of the 
Lois Mill at Douglasville, Georgia, a mill owned and 
operated by the Beaver Mills, a Massachusetts Corpora¬ 
tion. I had been thus employed for four years. 

I am a member of the United Textile Workers of Amer¬ 
ica Local Union No. 1871 and am a member of the com¬ 
mittee of said Union designated by the Union to negotiate 
with the management of the Mill for collective bargaining 
agreement. 

As a member of such committee, I was present; at a con¬ 
ference held on August 1, 1935, with Mr. T. W. Haddle, 
Superintendent, and was informed by the comnjiittee that 
the committee wanted to talk about collective bargaining 
and Mr. A. Steve Nance read a proposed agreement. The 
management refused to sign the agreement pre- 

141 sented at this meeting. A copy of the agreement 
thus read and presented is attached to this affidavit 

marked Exhibit “A” and made a part hereof as if copied 
herein. 

The scale of pay in force at the mill the last time it 
operated prior to the time of said conference of August 1, 
1935, had a minimum wage of thirty cents (30c)| per hour 
for all employees except sweepers, for whom the minimum 
wage was twenty-five cents (25c) per hour. 

This affidavit is made for the purpose of use in evidence 
in the above entitled case and for use as evidence in any 
other case in which the above named defendants desire to 
use it. 

(s) R. D. CROSS 

Sworn to and subscribed before me this 28;h dav of 
January, 1936. 

CLARA E. THOMAS (s) 
(seal) Notary Public, Georgia , State at Large 

My commission expires November 12, 1939. 
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142 Exhibit “A” 

Proposed Agreement 

This agreement entered into this the day of 
1935 between the Beaver Lois Mills, hereinafter called the 
party of the first part and United Textile Workers of 
America, Local 1871, hereinafter called party of the second 
part, representing the majority of employees of the party 
of the first part shall be in effect for one year from above 
date, unless changed by mutual consent. 

Section 1—Both parties recognize they have a mutual 
obligation in promoting and protecting the interests of 
their common industry and agree to co-operate in good 
faith to eliminate needless and unnecessarv differences, 
and to do everything possible to cause harmony and effi¬ 
ciency in the plant of the party of the first part. 

Section 2—It is further agreed that there will be no 
industrial controversy between the parties of this agree¬ 
ment during the life of this agreement or renewals there¬ 
of, neither strike, lockout, or any other concerted action 
of either party against the other, and any differences which 
might arise that cannot be settle by conciliation shall be 
referred to arbitration, each party selecting two represent¬ 
atives, these four selecting a fifth to constitute arbitration 
board whose decision shall be final and binding. 

Section 3—Party of the first part agrees that no member 
of the second part shall be discharged except for cause 
(cause meaning such as is apparent) and that if layoff is 
necessary from lack of business that seniority shall pre¬ 
vail in such layoff, and in re-employment. It being under¬ 
stood that the party of the first part will not be requested 
in seniority rule to keep any employee who is not able or 
competent to perform the duties required on the particular 
job due worker by his or her seniority. 

Section 4—Party of the second part agrees to use its 
full influence in assisting party of the first part to secure 
proper health laws for the industry and to co-operate in 
every proper way with the party of the first part in secur¬ 
ing fair and just legislation of every kind to promote their 
industry. 

Section 5—It is mutually agreed that 8 hours per day 
shall constitute a day’s work and that (5) five days per 
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week shall constitute a weeks work. All work i^i excess of 
(8) eight hours per day, and or (40) hours per jweek shall 
be considered as overtime and shall be paid at time and 
one half. 

Section 6—Wages. Thirty cents per hour sha[ll be mini¬ 
mum wages for all employees except sweepers for whom 
minimum wages shall be twenty five cents per hour. Exist¬ 
ing rates above these minimum shall not be reduced except 
by mutual consent. If necessary wages for anyi class shall 
be increased to equal the average Southern wage for such 
class as determined by the United States Department of 
Labor. 

143 Affidavit 

State of Georgia, 

County of Fulton. 

Personally appeared before me Robert Wood, who, first 
being sworn, deposes and says as follows: 

Prior to July 24, 1935, I was an employee of the Lois 
Mill at Douglasville, Georgia, a mill owned and operated 
by the Beaver Mills, a Massachusetts corporation. I had 
been thus employed for nine years. 

I am a member of the United Textile Workers of Amer¬ 
ica, Local Union No. 1871 and am a member of the com¬ 
mittee of said Union designated by the Union to negotiate 
with the management of the Mill for collective bargaining 
agreement. 

As a member of such committee, I was present at a con¬ 
ference held on August 1, 1935, with Mr. T. "U 7 . Haddle, 
Superintendent, and Mr. H. C. Dresser, Manager of the 
Mill. At that meeting the management was informed by 
the committee that the committee wanted to talk about 
collective bargaining and Mr. A. Steve Nance read a pro¬ 
posed agreement. The management refused to sign 

144 the agreement presented at this meeting. A copy 
of the agreement thus read and presented is attached 

to this affidavit marked Exhibit “A” and mjide a part 
hereof as if copied herein. 

The scale of pay in force at the Mill the last time it 
operated prior to the time of said conference o:? August 1, 
1935, had a minimum wage of thirty cents (30c) per hour 
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for all employees except sweepers, for whom the minimum 
wage was twenty-five cents (25c) per hour. 

This affidavit is made for the purpose of use in evidence 
in the above entitled case and for use as evidence in any 
other case in which the above named defendants desire to 
use it. 

(s) ROBERT WOOD 

Sworn to and subscribed before me, this 28th dav of 
January, 1936. 

(s) CLARA E. THOMAS' 
(SEAL) Notary Public , Georgia , State at Large . 

My commission expires November 12, 1939. 

145 Exhibit “A” 

Proposed Agreement 

This agreement entered into this the day of 
1935 between the Beaver Lois Mills, hereinafter called the 
party of the first part and United Textile Workers of 
America. Local 1871, hereinafter called the party of the 
second part, representing the majority of employees of 
the party of the first part shall be in effect for one year 
from above date, unless changed by mutual consent. 

Section 1—Both parties recognize they have a mutual 
obligation in promoting and protecting the interests of 
their common industry and agree to co-operate in good 
faith to eliminate needless and unnecessary differences, 
and to do everything possible to cause harmony and effi¬ 
ciency in the plant of the party of the first part. 

Section 2—It is further agreed that there will be no 
industrial controversy between the parties of this agree¬ 
ment during the life of this agreement or renewals hereof, 
neither strike, lockout, or any other concerted action of 
either party against the other, and any differences which 
might arise that cannot be settle by conciliation shall be 
referred to arbitration, each party selecting two represent¬ 
atives, these four selecting a fifth to constitute arbitration 
board whose decision shall be final and binding. 

Section 3—Party of the first part agrees that no member 
of the second part shall be discharged except for cause 
(cause meaning such as is apparent) and that if layoff is 
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necessary from lack of business that seniority shall prevail 
in such layoff, and in re-employment. It being' understood 
that the party of the first part shall not be requested in 
seniority rule to keep any employee who is not able or 
competent to perform the duties required on the particular 
job due worker by his or her seniority. 

Section 4—Party of the second part agrees to use its 
full influence in assisting party of the first part to secure 
proper health laws for the industry and to co-operate in 
every proper way with the party of the first part in secur¬ 
ing fair and just legislation of every kind to promote their 
industry. 

Section 5—It is mutually agreed that 8 houi's per day 
shall constitute a day’s work and that (5) fiv<^ days per 
week shall constitute a weeks work. All work ii|i excess of 
(8) eight hours per day and, or (40) hours per week shall 
be considered as overtime and shall be paid a - ; time and 
one half. 

Section 6—Wages. Thirty cents per hour shall be mini¬ 
mum wages for all employees except sweepers for whom 
minimum wages shall be twenty five cents per hour. Exist¬ 
ing rates above these minimum shall not be reduced except 
by mutual consent. If necessary wages for any J class shall 
be increased to equal the average Southern wage for such 
class as determined by the United States Department of 
Labor. 

146 Affidavit 

State of Georgia, 

County of Fulton. 

Personally appeared before me H. C. Sanders, L. L. 
Cheek and J. J. Head, who first being duly swcjrn deposes 
and state as follows: We are members of the United 
Textile Workers of America Local Union No. 1871. We 
are employees of the Lois Mill at Douglasville, Georgia, 
operated by the Beaver Mills, a Massachusetts corporation. 

Since the announcement of the postponement of the hold¬ 
ing of the election by secret ballot to determine the rep¬ 
resentative of the majority of employees of said Mill a 
number of the members of the Union have bbcome dis¬ 
couraged. The postponement of the election has been the 
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cause of this disturbance. It has caused a number of the 
employees of the Mill to lose faith in the National Labor 
Relations Board, and to believe that the Board can- 

147 not protect them in their exercise of the right of self- 
organization. The general feeling of discouragement 

among the employees of the Mill and among the Union 
members, which has been caused by the postponement of the 
election is a serious blow to the Union and very seriously 
discourages membership and activity in the Union. 

This affidavit is made for the purpose of use in evidence 
in the above entitled case and for use as evidence in any 
other case in which the above named defendants desire 
to use it. 

(s) H. G. SANDERS 
(s) L. L. CHEEK 
(s) J. J. HEAD 

Sworn to and subscribed before me this 28th day of 
Januarv, 1936. 

(s) CLARA E. THOMAS 
(seal) Notary Public , Georgia, State at Large 

My commission expires Nov. 12, 1939. 

148 Affidavit 

State of Georgia, 

County of Douglas. 

Personally appeared before me Mrs. Louise Inzer, who 
first being sworn, deposes and states as follows: 

I am a itiember of the United Textile Workers of Amer¬ 
ica, Local Union No. 1871. 

Up until January 27, 1936, I was an employee of the 
Lois Mill, at Douglasville, Georgia, a mill owned and 
operated by the Beaver Mills, a Massachusetts corporation. 
I had been thus employed for the past five years. I was 
a spinner. 

I was compelled to be away from work for 3 days on 
account of illness. When I returned to report for work 
on Monday January 27, 1936, W. A. Burns, overseer of 
the spinning room, discharged me. He told me to go out 
and stav out until he sent for me. I told him that I needed 
to work as I was the sole support of my family. He told 
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I have 
I have 


me, “I don’t care whether you work or iiot. You 

149 all was the cause of the shut down before. 

I have been verv active in the Union, 
gotten a number of new members for the Union, 
served on the Relief Committee of the Union. 

There was no complaint whatever about my \|ork. My 
total experience as a spinner, including the five; 
the present mill, amounts to 23 years. 

This affidavit is made for use in evidence in i;he above 
stated case and in any other case in which the defendants 
herein seek to use it. 

(s) MRS. LOUIS t INZER 

Sworn to and subscribed before me this 28 day of Janu¬ 
ary, 1936. 

(s) THAD McKA[Y 

(seal) Clerk Superior Court, Douglas County. Georgia. 

150 Affidavit j 

State of Georgia, 

County of Fulton. j 

Personally appeared before me R. D. Cross, who, first 
being sworn, deposes and states as follows: 

On Wednesday, November 20, 1935, I was discharged 
by the overseer of the weaving room of the Lois Mill, 
operated by the Beaver Mills, a Massachusetts corpora¬ 
tion. The overseer’s name is Bagwell. He called me in 
and complained of a kinky filling in two pieces of cloth. I 
told him that I had made a record of doing good weaving. 
He stated, 4 ‘Your record don’t amount to a thi^ig in the 
world.” 

At that time I had been working with the Lois Mill for 

four vears. Prior to that time I had worked 
•> 

years at other mills, seven of those eight being at 
the Exposition Cotton Mills, in Atlanta, Georgia} 
twelve years’ experience have been as a weaveh I had 
never before been discharged. My work was better than 
the average work done by weavers at the 

151 at the time of my discharge. 

I am a member of the United Textile Workers 
of America, Local Union No. 1871. I have been very 
active in the promotion of this Union. I have nbt missed 


for eight 
one mill, 
All my 


Lois MH1 
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a Union meeting in two years. I have been Chairman of 
the Organization Committee for nine months and likewise 
have been Chairman of the committee on getting new 
members. I have been very active personally in obtaining 
new members for the Union. I was a member of the 
Bargaining Committee of three which took up the question 
of collective bargaining with the management on August 1, 
1935. 

I am well acquainted with W. A. Turner. He was a 
loom fixer in the weaving room of the Lois Mill when I 
was there. I came in dailv contact with his work. He was 
a very capable loom fixer. His work was well above the 
average. He was an active Union member and generally 
known as such throughout Douglasville and throughout 
the Lois Mill. 

This affidavit is made for the purpose of use in evidence 
in the above stated case and in any other case in which 
the defendants herein seek to use it. 

(s) R. D. CROSS 

Sworn to and subscribed before me, this 28th dav of 
Januarv, 1936. 

i (s) CLARA E. THOMAS 

(SEAL) ' Notary Public , Georgia , State at Large. 

My commission expires November 12, 1939. 

152 Affidavit 

State of Georgia, 

County of Fulton. 

Personally appeared before me W. A. Turner, who, first 
being sworn deposes and states as follows: 

I am a member of the United Textile Workers of Amer¬ 
ica, Local Union No. 1871. 

For twenty-seven consecutive years prior to November 
20, 1935, I was an employee of the Lois Mill, at Douglas¬ 
ville, Georgia, a mill owned and operated by the Beaver 
Mills, a Massachusetts corporation. 

Since the organization of the said Local Union I have 
been a very active member and have solicited a large 
number of new members. 


117 


J. W. MADDEN, J. M. CARMODY AND E. S. 



For twenty years I have been a loom iijxer. On 
153 November 20, 1935, Bagwell, the foreman of the 
weaving room, complained of a piece of cloth. He 
said it had a few thin streaks. It had initials of the weaver 


marked on it twice, but my initials were not op it. He 
accused me of not properly fixing the machinery. I stated 
to him that I did not remember having anything td) do with 
that particular piece of cloth. He didn’t cal] in the weaver, 


but told me that I was through. 


I have had no more complaints than the usual number and 


have never been threatened with discharge before. 

I have been working with R. D. Cross for four years. 
I know the quality of his work; it was better than the 
average for a weaver. He was considered a goo$ weaver 
at the mill. 

This affidavit is made for the purpose of use in evidence 
in the above stated case and in any other case in which 
the defendants herein seek to use it. 


(s) W. A. TURNE 


Sworn to and subscribed before me this 28th dav of 

* 

January, 1936. 

(s) CLARA E. THOMAS 
(seal) Notary Public , Georgia, State at Large 

My commission expires November 12, 1939. 

154 Affidavit of J. Warren Madden 

•• • 

Filed Februarv 14, 1936. | 

United States of America, 

District of Columbia . ss: 

J. Warren Madden, being first duly sworn, deposes and 
says: 

He is now a Member of and Chairman of the National 
Labor Relations Board under appointment by the Presi¬ 
dent of the United States with the advice and ccfnsent of 
the Senate of the United States; that as such!Member 
and Chairman he is familiar with the elections by secret 
ballot directed by said Board and conducted ujnder the 
supervision of its agents. 

Under the terms of the National Labor Relatfons Act 
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an election by secret ballot is provided for as an inter¬ 
mediate step for the purpose of determining and certi¬ 
fying the representatives of employees for the purpose of 
collective bargaining with their employers in respect of 
rates of pay, wages, hours of employment, or other condi¬ 
tions of employment. 

Since the organization of the National Labor Relations 
Board, hereinafter to be referred to as the Board, for active 
operation in September, 1935 and up to December 

155 31, 1935, 72 petitions by labor organizations for 
certification of representatives have been filed with 

the Board or its agents; in 8 of these the Board has di¬ 
rected that elections bv secret ballot be conducted under 

* 

the supervision of its agents. In 14 other cases where 
petitions for elections have been filed, elections have been 
held by consent of the employers and all parties concerned. 
The Board has sought to use the secret ballot as a device 
of ending controversies among rival labor organizations 
with complete objectivity, and has in so doing, endeavored 
to follow the Congressional mandate “to diminish the 
cause of labor disputes burdening or obstructing inter¬ 
state commerce. ’’ 

In order that elections may be conducted with a mini¬ 
mum of inconvenience to all parties, to assure impartiality 
and to eliminate or minimize the opportunities for coercion 
or improper influences from any sources, elections directed 
by the Board and conducted under the supervision of its 
agents, all by Australian or secret ballot, are held at some 
convenient and accessible place not on the premises of the 
employer, and at some convenient time, but not upon the 
company’s time. The only part the employer takes in the 
holding of an election, is, to furnish to the agents of the 
Board reasonable access to payroll and such other records 
so that it may be determined who are entitled to vote in 
the election. Manifestly, this is intended to assure fair¬ 
ness and impartiality to all parties concerned in order 
that all those qualified to vote will be given an opportunity 
so to do and thus the employer is benefited as well as the 
employees. 

156 Accordingly, in none of the elections conducted 
by the Board has there been any interference with 

the business of the employer or its conduct in the usual 
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and regular course, nor has the employer been incon¬ 
venienced in any manner. 

Further to assure impartiality, all elections are con¬ 
ducted under the general supervision of an agent of the 
Board, either the Regional Director or a staff member. 
The persons directed by the Board to supervise a:i election 
and such assistants as the Board or such supervisor may 
designate, make all the necessary arrangements for the elec¬ 
tion, are present during the balloting, keep sole charge 
of the ballots until they are handed to the voters, record 
all challenges, and supervise the counting of the ballots. 
An equal number of tellers are .selected in a manner 
approved by the supervisor to represent each of the em¬ 
ployee groups concerned in the election. The tellers’ 
duties are to certify in writing that upon their inspection 
the ballot box was empty before it was locked Or sealed 
prior to balloting; to check, identify, or challenge voters; 
to assist in counting and classifying the ballots bast; and 
to certify in writing to the correctness of the filial count 
and the fairness and secrecy with which the election was 
conducted. 

Prior to the holding of an election it is the dijtty of the 
Regional Director or such agent as the Board nfay desig¬ 
nate to supervise said election to make public l:he terms 
and conditions upon which the election is to be held. Such 
terms and conditions normally include the following 
157 matters: 

1. Date —Usually a week or ten days i|s allowed 
before election day. This is to give adequate public notice 
and to make all necessary preparations. 

2. Form of Election Notices —These notices state briefly 
and clearly (i) the purpose of the election, (ii) the classes 
of employees eligible to vote, (iii) the date, time, and 
location of the election, (iv) the manner of voting—by secret 
ballot under governmental supervision, ensuring; freedom 
of choice without coercion or intimidation from aiiy source, 
(v) the main contents of the ballot. These notices are 
transmitted to the employer, the petitioning labor organiza¬ 
tion, and any rival groups. 

3. Form of Ballot —Ballots are simple and clear. They 
all include the name of the Board and statement^ that the 
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ballot is an official ballot, that the poll is to be secret, and 
that each ^oter should mark “X” in the proper space, 
should not sign his name, and should fold the ballot with 
the printing inside before depositing it in the ballot box. 

4. Method of Voting —At a large table, at the head of 
which sits the supervisor and around which the tellers are 
placed, representatives of opposing sides are seated alter¬ 
nately. The ballot box and the voting booths are in full 
view of all. All ballots are in the possession of the super¬ 
visor. As each voter appears he is identified and checked. 

The supervisor hands him a ballot which he marks in 
complete privacy. Thereafter he deposits his ballot in 
the ballot box. If any prospective voter is chal- 

158 lenged, the supervisor gives the challenged voter a 
ballot and an envelope. After the ballot is marked, 

folded, and sealed in the envelope, the challenged voter’s 
name and a brief statement of the ground of the challenge 
is placed on the outside of the envelope. The envelope 
is then placed in the ballot box. 

At the conclusion of the voting, the supervisor excludes 
all persons but the tellers, and then in their presence opens 
the ballot box. The ballots are then distributed in small 
bundles to the tellers who are to pile them in classified piles. 
All of the ballots of each class (or for each candidate) are 
then put together and counted—with opposing tellers check¬ 
ing everv count. The final tabulation is then made. If on 
the visible ballots, one candidate has a majority of all 
eligible employees (whether or not they voted), it is un¬ 
necessary to count or examine any sealed challenged votes. 
If no candidate has such a majority, the challenged votes 
are discussed. If, without opening the envelopes, the 
respective employee groups can agree with the supervisor 
as to which votes should be allowed, the envelopes are 
opened and the votes tabulated. Otherwise, the challenged 
votes are either submitted to an arbitrator mutually agreed 
upon, or filed with the supervisor for recording and de¬ 
cision bv him. 

mi 

Upon the conclusion of the holding of the election as 
above described, the Regional Director or agent conduct¬ 
ing the election prepares an intermediate report as is set 
forth in Article III, Section 9 of the Rules and 

159 Regulations adopted and promulgated by the Board 
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pursuant to the provisions of the National 1 
lations Act. This intermediate report contains t 
the ballots and the findings and recommendations of the 
supervisor, which is served upon the parties t\) the pro¬ 
ceeding. The Board thereupon proceeds as set forth in 
Section 8 of said Article III of said Rules and Regulations. 
If no objection raising a substantial and material 
respect to the conduct of the ballot is filed to ‘ 
of the agent conducting the ballot the supervisoi 
directly to the Board in Washington, D. C. said report, 
which, together with the record previously made, consti 
tutes the record in the case. Thereupon the Board pro¬ 
ceeds either forthwith upon the record, or after ’oral argu¬ 
ment, or the submission of briefs, or after further hearing, 
as it may determine, to certify to the parties tjo the pro¬ 
ceeding the name or names of the represent4tives that 
have been designated or selected by such employees, pur¬ 
suant to Article III, Section 8 of said Rules aijid Regula 
tions. 

The National Labor Relations Act, the Rules 
lations of said Board pertaining to the conduct 4f elections 
by secret ballot and the practice and procedure^ above set 
forth for the holding of an election, is the result of the 
experience of many years of both employers and numerous 
governmental agencies in the use of elections among 
workers as a device of allaying unrest and settling labor 
disputes. These governmental agencies include [the United 
States Department of Labor, the War Labor ^Board, the 
Railway Labor Board, United States Board of 
160 Mediation, the National Mediation Boar<jl (the last 
three governmental boards having administered 
various federal railway acts), the Automobile Lafbor Board, 
the Petroleum Labor Board, the Textile Labor Relations 
Board, the National Steel Labor Relations Board, the 
National Bituminous Coal Labor Board, the Longshore¬ 
men’s Labor Board, the National Labor Board, and the 
National Labor Relations Board, the predecessor of the 
present Board. 

The affiant as Member and Chairman of said Board, the 
Members of said Board, and the agents of said Board, in¬ 
tend, in the case at bar, in the conduct of the election con¬ 
templated herein, and in proceedings that may bk instituted 
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thereafter, to follow the practice and procedure herein¬ 
above described, and to comply with the provisions of 
said National Labor Relations Act and said Rules and 
Regulations pertaining thereto. 

J. WARREN MADDEN 


Subscribed and sworn to before me this 11th day of 
February, 1936 

JOHN E. LAWYER 
Notary Public 

161 Memorandum 


Filed April 2, 1936. 

Plaintiff Beaver Mills is a Massachusetts corporation 
operating a cotton textile mill at Douglasville, Georgia 
known as the Lois Mill. 

In October, 1935 representatives of Local No. 1871 of 
the United Textile Workers of America filed with the 
National Labor Relations Board a petition for investiga¬ 
tion and certification of the representatives of the employes 
of said Lois Mill for purposes of collective bargaining. 

The Regional Director of the Tenth Region of the Board 
issued a notice of hearing. At the hearing plaintiff’s coun¬ 
sel raised all constitutional objections, and the hearing 
proceeded to a conclusion. 

On January 16, 1936, plaintiff’s counsel received from 
the Board a notice of direction for an election; the trial 
examiner’s ruling was affirmed by the Board on Febru¬ 
ary 8, 1936. 

This suit was filed bv Beaver Mills on January 20, 1936 
to restrain the holding of an election. 

On the same day J. C. Pilgrim and sixty-one other 
162 employes of the plaintiff at Lois Mill also filed 
suit in this court to restrain the holding of an elec¬ 
tion. 

The pleadings show that the Lois Mill for sometime had 
been operating at a loss; that the officers of the corpora¬ 
tion in their endeavor to keep the loss at a minimum at 
times shut down the mill entirely, and at other times they 
operate the mill if by so doing the net loss will be less than 
if the mill operated. 
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Plaintiff Beaver Mills alleges that it desiresj to retain 
its right to bargain individually with its several employes 
in matters relating to their employment, that :.t will not 
bargain collectively with said Local No. 1871 which it 
fears will be selected as the representative of its; employes 
if an election should be held, and that as result of such an 
election its operating expenses may be so increased that 
it will be forced to shut down. 

J. C. Pilgrim and the other sixty-one employe^ who con¬ 
stitute a substantial minority of plaintiff’s employes at 


Lois Mill allege that they wish to retain thei 


r right of 


bargaining individually with their employer, and they fear 
they will lose their positions if the election should be held. 

It seems to me that the same legal principles are appl- 
cable here as in the case of Heller Bros. Co. v. Ralph H. 
Lind, et al., Equity No. 60593, in this court, just decided, and 
that therefore the application for injunction pejidente lite 
should be denied in each case. 

April 2 1936 

JESSE C. ADKIj] 


NS 

Justice 
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Memorandum 
Filed April 2, 1936. 


This is a suit against the members of the National Labor 
Relations Board and their regional director for the eighth 
region, Mr. R. A. Lind. Plaintiff is an Ohio corporation 
with a factory at Newcomerstown, Ohio at whidh plaintiff 
manufactures files and other small tools. 

On January 21, 1936 Mr. Lind as regional director of 
the Board issued a complaint charging plaintiff 
soring the formation of a company union and with inter¬ 
fering with the rights of its employes to self-organization. 
This was charged to be a violation of section 8(1) and (2) 
of the National Labor Relations Act of July 5, 1935. A 
subpoena was issued to A. G. Heller, agent in charge of 
plaintiff’s business in Ohio, to produce at the hearing cer¬ 
tain books, records, correspondence and documents of plain¬ 
tiff which would show the facts from which it could be 
determined whether plaintiff was engaged in interstate 
commerce or whether its business came within j;he expres- 


124 


BEAVER MILLS, A CORPORATION, VS. 


sion “affecting commerce’’ as defined in section 2 of the 
Act. 

Plaintiff obtained a rule to show cause why defendants 
should not be enjoined pending the suit from further pro¬ 
secution of the complaint, further enforcement of 

164 the statue, from examining the books, records and 
documents of plaintiff and from compelling pro¬ 
duction thereof, and from interfering with the conduct of 
plaintiff’s officers and the relations between plaintiff and 
its employes. The matter was heard upon the return of 
defendants, and affidavits, and also on defendants’ motion 
to dismiss. 

The National Labor Relations Act of July 5, 1935—the 
procedural features of which are patterned largely on the 
Federal Trade Commission Act—provides for enforce¬ 
ment of orders of the Labor Board by the appropriate 
United Sthtes Court of Appeals. That Court may make a 
decree enforcing, modifying or setting aside in whole or 
in part the Board’s order. Until such decree no order 
of the Board has any legal force. In reaching its decision 
the Court of Appeals may consider all the objections which 
are now made by the plaintiff. 

The remedy thus given has been held adequate as to 
the Federal Trade Commission and other similar bodies 
created by Congress. 

Plaintiff contends that the Labor Act is wholly uncon¬ 
stitutional and that the procedural provisions fall with 
the rest of the Act; that the holding of the proposed hear¬ 
ing will cause it irreparable injury and damage, and that 
the remedy given by the statute is inadequate. For these 
reasons plaintiff asserts that equity has jurisdiction to 
enjoin the Labor Board from proceeding further. 

After careful study of the able and comprehensive briefs 
filed by counsel on both sides in this and other cases this 
day decided, I conclude that the statute involved gives the 
plaintiff adequate remedy, and the application for a re¬ 
straining order should be denied. 

1—Counsel for plaintiff contend that the National 

165 Labor Relations Act is unconstitutional in its en¬ 
tirety, while defendants’ counsel take the contrary 

position. The latter also argue that the statute is constitu¬ 
tional at least as applied to interstate bus companies and 
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other similar forms of activity, citing Texas <& N^ew Orleans 
R. R. Co. V. Brotherhood of Ry. Clerks , 281 IT. S. 548. 

That case held constitutional the Railway Labor Act of 
May 20, 1926, 44 Stat. 577, U. S. Code Title 45, sections 
151-163. That statute recognized the right of railway em¬ 
ployes to bargain collectively, and provided that represen¬ 
tatives should be designated by the respective parties 
“ without interference, influence or coercion exercised by 
either party over the self-organization or desi 
representatives by the other’’ (p. 558). 

Sections 7 and 8(2) of the present statute contain sub¬ 
stantially the same provisions as those under considera¬ 
tion in the foregoing case. 

While the present Act in other provisions goes much 
further than the Railway Labor Act of 1926, section 15 
provides that if any provision of the Act shall be held 
invalid the remainder of the statute shall not be affected 
therebv. 

In view of this decision of the Supreme Court I do not 
think the present statute is wholly unconstitutional. 

See Associated Press v. Herrick, et al. decided March 
17, 1936 by Judge Bondv, and Precision Castings Co. Inc. 
v Borland, decided March 6, 1936 by Judge Rippev. 

It follows that the provisions of the Act dpaling with 

remedv are valid. 

* 

I agree with defendants’ counsel that it is ndt necessarv 
in this case to pass on the validity of the remainder of the 
statute. 

2—In my opinion plaintiff does not show irrepar- 
166 able damage. 

(a) Obedience to a subpoena of the Board can be 
enforced only by a District Court of the United States. 

This is the view taken by counsel for defendants. 
See paragraph 21 of defendants’ Return and paragraph 6 
of the motion to dismiss. Counsel for plaintiff contend 
that refusal to obey a subpoena will violate section 12 
which imposes severe penalties upon any person who shall 
wilfully resist, prevent, impede or interfere with any mem¬ 
ber of the Board or any of its agents or agencies in the 
performance of their duties. 

Judge Bondy in Associated Press v Herrick, said— 
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“Subpoenas of the Board are not enforceable without 
intervention of the court. In case of contumacy or refusal 
to obey th<^ subpoena of the Board it can merely apply to 
a court for an order requiring obedience to the subpoena. 
Only such a court order is enforceable by contempt pro¬ 
ceedings.” 

I agree With this construction, and hold that a refusal 
to obey a subpoena is not punishable under section 12. 

The Board having assumed the legal position just adopted 
I think the Board is estopped to take a different position in 
so far as this plaintiff is concerned in any matter arising 
out of the present complaint. See Davis v Wakelee, 156 
U. S. 680, 689. 

Judge Bondy said in the above case— 

“The Act however does not give the Board or its in¬ 
vestigators any authority to enter complainant’s place of 
business or to examine its records or to interview com¬ 
plainant’s employees on complainant’s premises without 
complainant’s acquiescence, otherwise than by order of the 
Court under Sec. 11(2) of the Act. The provisions that the 
Board shall have access to evidence must be read in connec¬ 
tion with the provisions for the issuance and enforcement 
of subpoenas.” 

I adopt this as a proper construction of Section 11(2) 
of the Act. 

(b) Counsel disagree as to the proper construc- 
167 tion of Section 12 of the Act. 

Plaintiff does not allege that it wishes or intends 
to violate this section, or that any one is threateneing to en¬ 
force it. 

I think I should not attempt to construe section 12 be¬ 
cause (i) of the failure to allege that some one threatens 
to enforce that section. See Sparks , U. S. Atty. v. Mell- 
wood Dairy , 74 F(2d) 695, 697; and (ii) because defen¬ 
dants have no authority to enforce section 12 and the law 
enforcement officers of the Government are not made 
parties. See Bookbinders Trade Asso. v Book Mfgrs. Inst . 
7 Feb. Supp. 847, 848; Appalachian El. Poiver Co. v Smithy 
67, (2d) 451. 

(c) Plaintiff alleges that it will suffer irreparable injury 
because of the necessary expense of the hearing before 
the Board by interruption to its business due to the ab- 


127 


J. W. MADDEN, J. M. CARMODY AND E. S. SMI:®. 

sence of employes as witnesses, by disruption of its amicable 
relations with its employes, and by unfavorable publicity 
which will result in loss of business. 

Plaintiff will be put to expense in defending the pro¬ 
ceeding before the National Labor Relations B<j)ard. But 
I am unable to say that there will be a saving! by trans¬ 
ferring the trial in the first instance to the courlt. And if 
the court’s decision should be adverse to plaintiff such 
expenses would be increased. In Chamber of Commerce 
of Minneapolis v Federal Trade Commission. 2£0F.45 and 
U. S. v Illinois Central R. R. Co. 244 U. S. 82, 85 it was 
held that such expense was not ground for enjoining the 
proceeding. 

Nor is damage to be suffered from the publicity of a 
hearing sufficient ground for injunction. See E. Griffiths 
Hughes v Federal Trade Commission , 63 F(2d) 362, 61 
App. D. C. 386 U. S. v Los Angeles R. R. Co. 273 U. S. 299, 
Penn. R. R. Co. v U. S. Railroad Labor Board , 261 U. S. 
72, Richmond Hosiery Mills v Camp. 74 F(2d) 200. 

And it is not clear that the friendly relations be- 
168 tween plaintiff and its employees would suffer less 
bv reason of the hearing in court than by the hear- 
ing before the Board. 

As I understand the authorities these matters $o not jus¬ 
tify an injunction. 

3—In my opinion the remedy given by the statute is ade¬ 
quate. 

An order of the Board is not self enforceable, 
plover does not comply the order has no compulsory effect 
until it is reviewed and enforced by the appropriate Cir¬ 
cuit Court of Appeals. The employer may request the court 
to modify the order or set it aside; the Board may ask for 
a decree enforcing its order, and in the latter ([vent (and 
possibly in the former event) the decision of the 
be reviewed by the Supreme Court. 

The employer has the right to raise before tjhe Circuit 
Court of Appeals all of the questions sought toj 
in the present bill. 

It has been held that this procedure gives a complete and 
adequate remedy and that the Equity Court may not at 
the threshold of the inquiry enjoin the administrative tri¬ 
bunal from proceeding to a decision. See Chamber of Com- 
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be raised 


128 


i 


BEAVER MILLS, A CORPORATION, VS. 


merce of Minneapolis v. Federal Trade Commission , 280 
F. 45; Ilurst v. Federal Trade Commission, 268 F. 874; 
Royal Baking Poivder Co. v. Federal Trade Commission, 
32 F. (2d) 966, 59 App. D. C. 70, 72; Sykes v. Jenny Wrenn, 
64 App. D. C. 370, 78 F. (2d) 729; Federal Trade Commis¬ 
sion v. Maynard Coal Co., 57 App. D. C. 297, 22 F. (2d) 873; 
Federal Trade Commission v. Claire Furnace Co., 274 U. S. 
160. 

In view of the construction I have given the Labor 
169 Act, I think the decisions of the Court of Appeals in 
Federal Trade Commission v. Millers National Fed¬ 
eration, 57 App. D. C. 360, 23 F. (2d) 968 and 60 App. D. C. 
68, 47 F. (2d) 428, are consistent with my conclusion. 

Crowell v. Benson, 285 U. S’. 22, has not been interpreted 
as invalidating the procedural provisions of the Federal 
Trade Commission Act. I think it should have the same 
construction with respect to the present statute. See Ar¬ 
kansas Wholesale Grocers 7 Assn. v. Federal Trade Comm., 
18 F. (2d) 866, 870, certiorari denied 275 U. S. 533; Radio 
Commission v. Nelson Bros., 289 U. S. 266, 277; Krautz v. 
Dunning, 69 F. (2d) 802. 

I cannot agree with counsel for plaintiff that the decisions 
of the Supreme Court in Railroad Retirement Board v. Al¬ 
ton R. Co., 295 U. S. 330, and Richert Rice Mills v. Fon¬ 
tenot, 80 Lawyers Ed. 143, are inconsistent with the cases 
herein relied on; the procedural provisions of those statutes 
were very different, and the facts relied on to show irrepar¬ 
able injury also were quite different. 

4— In the two cases filed to restrain proceedings by the 
National Labor Relations Board which have reached the 
Circuit Courts of Appeals the latter courts denied applica¬ 
tions for temporary injunction. See Bemis Bros. Bag Co. 
v. Feidelkon, in the Sixth Circuit, February 6, 1936, and 
Bradley Lumber Co. v. National Labor Relations Board, in 
the Fifth Circuit, February 22, 1936. 

5— For the foregoing reasons I conclude that the appli¬ 
cation for an injunction pendente lite should be denied, 
and that the motion to dismiss the bill of complaint should 
be granted. 

April 2, 1936. 

JESSE C. ADKINS, 

Justice. 
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Notice of Motion to Dismiss. 
Filed April 9, 1936 


To: Richard Wilmer, Esq., 
Douglas L. Hatch, Esq., 
Transportation Building, 
Washington, D. C. 


of April, 


PLEASE TAKE NOTICE that on the 9th dav 

mr 

1936, at ten o’clock in the forenoon of the said day or as 
soon thereafter as counsel can be heard at the cofirt house 
of the above court, the defendants will appear before Hon¬ 
orable Jesse C. Adkins, Justice, and move on behalf of the 
defendants to dismiss the Bill of Complaint herein, a copy 
of which motion, with the grounds therefor, isj attached 
hereto. 

CHARLES FAHY 
Attorney for Defendants 

Due service of the within notice and motion is bjereby ad¬ 
mitted 

RICHARD H. WILM0R 
DOUGLAS L. HATCS 

Attorneys for Plaintiff 

171 Notice to Dismiss the Bill of Complaint 


Filed April 9, 1936 


John M. 
as consti- 


Now come the defendants, J. Warren MaddenJ 
Carmody and Edwin S. Smith, individually and 
luting the National Labor Relations Board, and move that 
the Bill of Complaint in the above-entitled cause be dis¬ 
missed, the restraining order issued herein on January 20, 
1936, be dissolved, and the rule to show cause heretofore 


issued be discharged, for the reason that the Bil 


plaint does not state a cause of action entitling thfe plaintiff 
to the relief prayed for or any relief in equity agafinst these 
defendants. 

The particular grounds for this motion are: 

1. There are no allegations in the Bill of Complaint suf¬ 
ficient to show that the plaintiff is threatened_with or is in 
danger of suffering any great or irreparable or immediate 
injury cognizable in equity by reason of any matters set 
forth in the Bill of Complaint. 


of Com- 
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2. It appears on the face of the Bill of Complaint that the 
plaintiff has a plain, adequate and complete remedy under 
the provisions of the National Labor Relations Act with 
respect to any rights growing out of the matters or things 
alleged in the Bill of Complaint. 

3. It appears on the face of the Bill of Complaint 

172 that the only power of the defendants, J. Warren 
Madden, John M. Carmodv and Edwin S. Smith, con¬ 
stituting the National Labor Relations Board, or individu¬ 
ally, in this matter is to cause an election to be conducted, 
with no enforceable obligation on the part of the plaintiff in¬ 
volving any fine or penalty whatsoever to comply therewith 
unless and until (a) an election has been held to determine 
who are the representatives of all the employees of the Lois 
Mill Plant of the Plaintiff: (b) the National Labor Relations 
Board certifies the name or names of the representatives 
so chosen to the plaintiff as being the representatives of all 
the employees for the purpose of collective bargaining; (c) 
the plaintiff refuses to bargain with the representatives, 
so certified, concerning those matters which said represen¬ 
tatives desire to make the subject of collective bargaining; 
(d) a charge is filed with the National Labor Relations 
Board charging that said plaintiff herein has failed to bar¬ 
gain collectively with said representatives in violation of 
National Labor Relations Act; (e) a complaint is issued by 
the National Labor Relations Board charging said plaintiff 
with a violation of the National Labor Relations Act; (f) a 
hearing has been conducted by a Trial Examiner designated 
by the National Labor Relations Board; (g) the Trial Ex¬ 
aminer files an intermediate report with the National Labor 
Relations Board containing findings and recommendations, 
in which findings and recommendations the Trial Exam¬ 
iner determines (1) the Board has jurisdiction in the prem¬ 
ises, and (2) that the plaintiff has committed unfair labor 
practices affecting commerce within the meaning of Section 
8 of said Act; (h) the matter has been reviewed by the Na¬ 
tional Labor Relations Board; (i) a final decision is subse¬ 
quently made by the National Labor Relations Board 

173 adverse to plaintiff, after a determination that the 
Board has jurisdiction in the premises and after a 

determination that plaintiff has committed unfair labor 
practices affecting commerce; (j) upon the said decision 


J. W. MADDEN, J. M. CABM0DY AND E. S. SMITlH. 131 

an order is issued by the National Labor Relations Board 
requiring the plaintiff to cease and desist and end its unfair 
labor practices as found; (k) plaintiff refused jo comply 
with the Board’s order; (1) an application by th^ National 
Labor Relations Board to the appropriate Circuit Court of 
Appeals of the United States is made under the provisions 
of Section 10 of the National Labor Relations Act to enforce 
the said order; (m) the said Court of Appeals reviews the 
ease, sustains the order of the Board or some par*: of it and 
issues its own order; (n) the order of the Circuit Court 
of Appeals is violated by the plaintiff; (o) said plaintiff is 
cited for contempt of court; and (p) said plaintiff is found 
by the Court of Appeals to be guilty of contempt of court. 

4. It appears on the face of the Bill of Complaint that it 
is beyond the power of the defendants under the National 
Labor Relations Act to attempt to prosecute or to prose¬ 
cute the plaintiff in any respect involving any fine, for¬ 
feiture or penalty, and there is accordingly no occasion 
whatever to enjoin the defendants from doing atuy matter 
or thing in that respect, all such prosecutions which might 
be made under the National Labor Relations Act being a 
matter for determination by the Attorney General of the 
United States or the Department of Justice or his or its 
officers or agents, no one of whom is made a party defen¬ 
dant in this cause. 

5. It appears on the face of the Bill of Complaint that 
the plaintiff has failed to resort to any of its remedies and 
has failed to exhaust its administrative remedies which 
afford a plain, adequate, complete and speedy rejnedy with 
respect to any rights of the plaintiff involved in this case. 

6. The Bill of Complaint of the plaintiff fails to 
174 show that the said defendants have issued or have 
immediately threatened to issue or have exercised 
any power or have immediately threatened to exercise any 
power or authority to issue any subpoenas requiring or 
compelling the attendance and testimony of witnesses and 
the production of any books, papers, records or other doc¬ 
uments or to apply to the appropriate District Court of 
the United States for an order enforcing compliance witli 
any subpoenas, pursuant to Section 11, subdivision (2) of 
the National Labor Relations Act. 
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7. Said plaintiff fails to allege that said moving defen¬ 
dants have claimed, exercised or threatened to exercise any 
power to prosecute said plaintiff criminally under Section 
12 of the said Act or that the said moving defendants have 
recommended or requested or threatened to recommend or 
request that the Attorney General of the United States or 
the Department of Justice or his or its agents institute a 
prosecution under Section 12 of the said Act, or that said 

enforcement authorities have threatened to institute anv 

•* 

such prosecution, and said plaintiff fails further to allege 
wherein opportunity to the plaintiff to defend in any such 
prosecutions, if any were brought or threatened, would not 
afford a plain, adequate, complete and speedy remedy for 
the review and redress of any matter of law and fact raised 
in said complaint in connection with the alleged fear of 
prosecution under said Section 12 of the Act. 

8. The National Labor Relations Act is valid and con¬ 
stitutional, and the purpose of the proceedings instituted, 
in which the plaintiffs are interested, under said Act is the 
determination in accordance with the provisions of the said 
Act of the question of the representatives of all the em¬ 
ployees of Lois Mill Plant of Beaver Mills for the pur¬ 
pose of collective bargaining; the only provisions of law 
for the determination of the said question being the pro¬ 
visions of the National Labor Relations Act and the method 
thereby prescribed being exclusive. 

9. : The said plaintiff fails to present a case or con- 
175 troversy for the determination of this Honorable 
Court within the meaning of Article III, Sections 1 
and 2 of the United States Constitution. 

10. Large public interests are concerned herein and the 
issuance of an injunction will seriously embarrass the ac¬ 
complishment of important governmental ends and will in¬ 
terfere with an agency of the government in the perform¬ 
ance of its duties. 

WHEREFORE the defendants respectfully move this 
Honorable Court that the Bill of Complaint be dismissed 
and that thev mav go hence with their costs. 

CHARLES FAHY 
Attorney for Defendants 
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176 Findings of Fact and Conclusions of Laty 

Filed April 10, 1936 

In the above-entitled cause heard before the undersigned 
Associate Justices of the Supreme Court of the District of 
Columbia sitting in equity division two on an application 
by the plaintiff for an injunction pendente lite against the 
defendants, the Court, from the pleadings, affid 
exhibits filed, makes the following findings of 
reaches the following conclusions of law: 

Findings of Fact 

i 

1. The plaintiff is a corporation organized and existing 
under the laws of the Commonwealth of Massachusetts, 
having its principal executive office at 79 Worth St] 

York, N. Y., and it operates a manufacturing 
Douglasville, Georgia, for the purpose of manufacturing 
raw cotton into unbleached broadcloth. 

2. The defendant J. Warren Madden is Chairman and 
Member and the defendants John M. Carmody and Edwin 


S. Smith are Members of the National Labor 
Board, appointed by the President of the United 


reet, New 
plant at 


Relations 
States by 


and with the advice and consent of the Senate, pursuant to 


the authoritv of the National Labor Relations 
%■ 

proved July 5, 1935, and are at present act 
177 National Labor Relations Board, said Boa 
its principal office in the District of Colun 
3. In October, 1935, representatives of Local N 


Act, ap- 
ng as the 
rd having 
ibia. 

o. 1871 of 


the United Textile Workers of America filed with the Na¬ 
tional Labor Relations Board a petition for investigation 
and certification of representatives of the employees of 
plaintiff’s Lois Mill for the purpose of collectiv^ bargain¬ 
ing. The Regional Director of the Tenth Region of the 
National Labor Relations Board issued a notice op hearing. 
At the hearing, plaintiff’s counsel raised constitutional ob¬ 
jections and the hearing proceeded to a conclusion. On 
January 16, 1936, plaintiff’s counsel received from the 
Board a notice of direction for an election, which election 
was postponed and has not yet been held. 

4. I am unable to find that the plaintiff will sli 
great or irreparable damage cognizable in equity merely 
bv reason of the action of the defendants and thfeir agents 
in conducting an election as directed by the 


uffer any 


defendants 
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among the employees of the plaintiff or merely by reason 

of the certification bv defendants of the results of such elec- 

* 

tion to the parties in interest. 

5. Additional findings of fact set forth in the memoranda 
of the Court rendered on April 2nd, 1936, in this case and 
in the case of Heller Brothers Company of Neiccomerstown 
v. Ralph A. Lind et al, Equity No. 60593, are incorporated 
herein and made a part hereof. 

Conclusions of Laiv 

1. The National Labor Relations Act by its terms affords 
an adequate remedy. 

2. Orders of the National Labor Relations Board are not 
self-executing and unenforceable until reviewed by the ap¬ 
propriate Circuit Court of Appeals. 

3. The plaintiff will not suffer any great or irreparable 
damage or injury cognizable in equity by reason of any 
matter alleged in the Bill of Complaint. 

4. Jurisdiction to review final orders of the Na- 
178 tional Labor Relations Board and to determine con¬ 
stitutional and jurisdictional questions is vested ex¬ 
clusively in the Circuit Court of Appeals after application 

of the National Labor Relations Act bv the National Labor 

* 

Relations Board, and after full development of the facts 
in accordance with the terms of the National Labor Rela¬ 
tions Act. 

5. In this proceeding under Section 9(c) of National 
Labor Relations Act, the Board can enter no final order 
directed to plaintiff. 

6. The National Labor Relations Act is not whollv un- 

* 

constitutional. 

7. The application for an injunction pendente lite should 
be denied and the motion to dismiss the Bill of Complaint 
should be granted. 

8. Additional conclusions of law set forth in the memo¬ 
randa of the court rendered on April 2, 1936, in this case 
and in the case of Heller Brothers Company of Newcomers- 
town v. Ralph A. Lind , et al, Equity No. 60593, are incor¬ 
porated herein and made a part hereof. 

1 JESSE C. ADKINS 

Justice 


Dated April 10, 1936 
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\j Injunc- 
ismissing 


Decree Denying Application for Preliminary 

179 tion and Granting Motion to Dismiss and D 
Bill of Complaint . 

Filed April 10, 1936 

This cause came on to be heard at this term oil applica¬ 
tion by the plaintiff for a preliminary injunction land on a 
motion of defendants to dismiss the bill of complaint, and 
upon the verified bill of complaint, with exhibits attached 
and the joint return of the defendants to the rule to show 
cause, and was argued by counsel, and thereupon, upon con¬ 
sideration thereof, it is bv the Court this 10th day of April, 
1936, 

ADJUDGED, ORDERED and DECREED: 

(1) That the application for a preliminary injunction be, 
and it hereby is, denied; 

(2) That the motion to dismiss the bill of complaint be, 
and it hereby is, granted; and 

(3) That the bill of complaint be, and it hereby is, dis¬ 
missed with costs. 

JESSE C. ADKINS 

Justice 

\ 

Exception of the plaintiff is hereby noted to the 

180 entry of the above decree and to each and every part 
thereof and to so much thereof as refuses j|ny of the 

relief herein prayed by the plaintiff and the plaintiff, by 
its attorneys, in open court, petitions for and notes an ap¬ 
peal from the above decree to the United States Court of 
Appeals for the District of Columbia on this 10th day of 
April, 1936, which appeal is hereby granted ahd noted; 
whereupon, the maximum undertaking for costs is hereby 
fixed at One Hundred Dollars ($100.00) with leave to de¬ 
posit the sum of Fifty Dollars ($50.00) with the Clerk in 
lieu thereof. 

JESSE C. ADJQNS 

Justice 
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Plaintiff’s Exceptions to the Court’s Findings and- 

181 Conclusions and Refusals to Find and Coiwlude and- 
Issub a Preliminary and a Permanent Injunction . 

Filed April 10, 1936 

I. Plaintiff excepts to Findings of Fact Nos. 4 and 5 
made and entered bv the Court herein and to each and 
every part thereof and to each such finding and part there¬ 
of severally as not supported by and contrary to the plead¬ 
ings and the evidence; as constituting in whole or in part 
conclusions of law, and as erroneous in fact and in law 
and as inconsistent with facts found or not denied. 

II. Plaintiff excepts to each and every conclusion of law 
reached and entered bv the Court herein, Conclusions Nos. 
1, 2, 3, 4, 5, 6, 7, and 8, severally, and to each and every 
part thereof, severally, as erroneous in law; as contrary to 
the pleadings, the evidence, and the law; and as not sup¬ 
ported by the pleadings or the evidence; and as inconsistent 
with facts found or not denied. 

III. Plaintiff excepts to the failure and refusal of 

182 the Court to accept and adopt the plaintiff’s Pro¬ 
posed Findings of Fact on the Application for a 

Preliminary Injunction and on the Motion to Dismiss the 
Bill of Complaint as follows, or the substance of* them; and 
to the failure and refusal of the Court to adopt each of such 
findings and each part thereof, severally, or the substance 
thereof: 

1. The facts as stated in the Bill of Complaint, including 
without limitation of the foregoing: 

(a) The plaintiff, Beaver Mills, owns and operates a cot¬ 
ton textile mill located at Douglasville, Georgia, known as 
the Lois Mill, at which mill raw cotton is manufactured into 
unbleached broadcloth. Such raw cotton is purchased in 
other States than the State of Georgia and stored in the 
warehouse of the plaintiff at Douglasville, Georgia, before 
being manufactured into broadcloth, and some of the mate¬ 
rials, including coal, in addition to the raw cotton used in 
the manufacture of such broadcloth at said Mill, are pur¬ 
chased by the plaintiff in other States than the State of 
Georgia and some of the materials used in the manufacture 
of such broadcloth are purchased in the State of Georgia. 
Over ninety per cent, of such broadcloth is sold by the plain- 



J. W. MADDEN, J. M. CARMODY AND E. S. SMITH. 137 

tiff to purchasers outside the State of Georgia through a 
New York commission merchant. The plaintiff do^s not own 
any transportation facilities used in interstate commerce 
and all of the materials used in manufacturing at said Mill 
coming from without the State of Georgia and all of the 
products of said Mill going without the State of Georgia are 
transported by public carriers. The freight on cloth manu¬ 
factured at and shipped from said Mill is paid bjc the pur¬ 
chasers, and all of the materials used in manufacturing at 
said Mill which come from without the State of Georgia 
come to rest within the State of Georgia beford their use 
in such manufacture. 

(b) Plaintiff employs approximately 230 employees at 
its Lois Mill. Not more than six of such employees are en¬ 
gaged in loading or unloading materials coming to said Mill 
for manufacturing and the loading of products shipped 
from said Mill. The employees of the plaintiff in the Pro¬ 
duction and Maintenance Departments of said Mill are en¬ 
gaged in manufacturing raw cotton into unbleached broad¬ 
cloth or in maintaining the plant in which, or the [machinery 

with which, such manufacturing operations are con- 
183 ducted. Each of such employees is wording under 

an oral employment contract between thje plaintiff 
and himself or herself, which contract governs rajtes of pay, 
wages and hours of employment, and which is terminable 
at the will of either party thereto without prior notice. 

(c) On or about October 21, 1935, representati ves of Lo¬ 
cal No. 1871 of the United Textile Workers of America 
filed a petition for investigation and certification of repre¬ 
sentatives pursuant to Section 9 (c) of the National Labor 
Relations Act with the National Labor Relations Board, 
and thereafter, on the 23rd day of November, 1935, Charles 
N. Feidelson, Regional Director for the Tenth Region of 
the National Labor Relations Board, issued a notice of 
hearing which was served on said Local No. 1^71 and on 
the plaintiff and was published in a newspaper ii} and about 
the town of Douglasville, Georgia. Said notice of hearing 
recited that there had theretofore been filed with said 
Board, Tenth Region, a petition by said Local ]tfo. 1871 al¬ 
leging that a question affecting commerce had arisen con¬ 
cerning the representation of the employees of the Lois 
Mill of the plaintiff and requesting that pursuant to au- 
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thority granted in Section 9 (c) of said Act said Board in¬ 
vestigate said controversy and certify the name or names 
of representatives that had been designated or selected by 
said employees. Said notice of hearing further recited that 
it appeared to said Board that a question affecting com¬ 
merce had arisen concerning representation of employees 
in said Lois Mill and gave notice that pursuant to Section 
9 (c) of said Act on the 3rd day of December, 1935, a hear¬ 
ing would be conducted at Atlanta, Georgia, before said 
Board by a Trial Examiner to be designated by it in ac¬ 
cordance with its Rules and Regulations upon the question 
of representation affecting commerce which was alleged 
to have arisen. 

(d) The 1 National Labor Relations Board designated by 
its order Walter Wilbur as Trial Examiner to conduct the 
hearing scheduled to be held on the 3rd day of December, 

1935, and said hearing was held on the 3rd and 4th days of 
December, 1935. On or about the 14th day of January, 

1936, the defendants, acting as the National Labor Rela¬ 
tions Board, issued a 44 Direction for Election’’ in which it 
was stated that said Board had found that a question af¬ 
fecting commerce had arisen concerning the repre- 

184 sentation of the employees of the plaintiff engaged 
in the Production and Maintenance Departments of 
said Mill and in which said Board directed that an election 
by secret ballot be held among such employees engaged in 
said Departments on November 23, 1935, and those em¬ 
ployed between that date and January 14, 1936, excepting 
overseers, second hands and supervisory and clerical em¬ 
ployees ahd those who quit or had been discharged for 
cause during such period, to determine whether or not said 
employees desired to be represented by Local No. 1871 of 
the United Textile Workers of America. Said direction 
for election provided that said election be held under the 
direction and supervision of the Regional Director for the 
Tenth Region, acting as the agent of said Board, subject 
to Article III, Section 9, of the Rules and Regulations of 
said Board and that said election be held within one week 
from the 14th day of January, 1936. 

(e) For the fiscal year September 29, 1934, to September 
28, 1935, the Lois Mill was operated by the plaintiff at a 
substantial cash loss before depreciation charges, and on 
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July 24, 1935, because said Mill was being operated at a 
loss greater than the shut-down costs, said Mill was closed 
down for an indefinite period. After a petition signed by 
former employees of the plaintiff at said Mill requesting 
the reopening of said Mill had been made, which petition 
was prepared and caused to be circulated by members of 
the Civitan Club of Douglasville, Georgia, a local civic or¬ 
ganization composed of citizens and businessmen of said 
town of which no officer or employee of the plajintiff is a 
member, and after, at the instance of residents of the town 
of Douglasville, substantial reductions had been secured in 
the assessed valuations of the properties of the plaintiff 
for State and local taxes, resulting in a reduction of ap¬ 
proximately 50% in the amount of such taxes,] said Mill 
reopened on or about October 15, 1935, with the sime sched¬ 
ule of hours, with a minimum wage equal to thai formerly 
attempted to be fixed by the applicable code under the Na¬ 
tional Industrial Recovery Act, but with a lesser number 
of employees than previously employed at said Infill, which 
resulted in lower labor costs than those previously obtain¬ 
ing. Notwithstanding such lower labor costs aijd reduced 
burden of taxes attendant upon said reopening] said Mill 
was operated from about October 15, 1935, until the time 
of the filing of the bill of complaint herein, and was then 
being operated at a cash loss before depreciation 
185 charges, as aforesaid, but such loss, excluding ex¬ 
penses incident to the appearance of tbe plaintiff 
and its defense at the hearing before the National Labor 
Relations Board and the expense incident to this suit, did 
not equal the shut-down cost, including taxes, insurance, 
watchmen and other items of expense involved in closing 
said Mill down and maintaining it out of opera tion. The 
plaintiff does not intend to, and will not, maintain said Mill 
in operation if the current cash loss from sucf| operation 
continues to exceed the shut-down cost of maintaining said 
Mill out of operation. 

(f) The margin between the shut-down cost oi maintain¬ 
ing the Lois Mill of the plaintiff out of operation and the 
lesser current cash loss at which it is being operated is a 
narrow one, and a comparatively small increased expense 
will make the cost of continued operation of sajid Mill ex¬ 
ceed the shut-down cost. 
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(g) The expenses incident to the appearance of the plain¬ 
tiff and its defense at the hearing before the National La¬ 
bor Relations Board during the month of December, 1935, 
resulted in the cost of keeping its Lois Mill operating being 
substantially in excess of the cost of shutting the Mill down 
and maintaining it out of operation, which expenses were 
in addition to those incurred by the plaintiff in the institu¬ 
tion of this suit. The expenses of the plaintiff in connec¬ 
tion with such hearing and with other proceedings, and 
otherwise, as a result of the actions of the defendants and 
their agents taken pursuant to the enforcement of the Na¬ 
tional Labor Relations Act are continuing and increasing 
as a result of the action of the defendants in directing the 
holding of the election aforesaid, and if said expenses are 
not curtailed and ended the expenses of the continued oper¬ 
ation of said Mill will so increase as currently to equal or 
exceed the shut-down costs, resulting in the closing of said 
Mill. 

(h) In the petition executed October 21, 1935, by the 
officers of Local No. 1871, United Textile Workers of Amer¬ 
ica, to the National Labor Relations Board for investiga¬ 
tion and certification of representatives pursuant to Sec¬ 
tion 9 (c) of the National Labor Relations Act, said Local 
No. 1871 charged that the plaintiff had endeavored “to 
start up their plant under conditions that will greatly re¬ 
duce the wages of the workers”, and should said Local No. 

1871 be designated or selected by a majority of the 
186 employees at the Lois Mill at any election such as is 

directed to be held by the defendants, said Local No. 
1871 will present a collective bargaining agreement to the 
plaintiff the acceptance of which would increase the labor 
costs of the plaintiff at said Mill to a point at which the 
plaintiff would be threatened with and would sustain net 
cash operating loss so near to or in excess of the overhead 
costs of a shut-down that said Mill would be closed, and if 
the plaintiff should be faced with the acceptance of such 
a collective bargaining agreement said Mill would be closed. 
Representatives of said Local No. 1871 represent, declare 
and claim that at the time of circulation on or about July 9, 
1935, of a document authorizing a bargaining committee of 
said Local No. 1871 to represent all of the employees of the 
plaintiff at said Mill for the purposes of collective bargain- 
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ing with the plaintiff in connection with rates of pay, wages, 
hours of employment and other conditions of employment, 
and at the hearing held before the National Labor Relations 
Board by a Trial Examiner on December 3 and 4, 1935, the 
president of said Local No. 1871 testified that, ai majority 
of employees of said Mill were members of said Local No. 

187L " L 

(i) The plaintiff does not desire, and is not willing, that 
any representative or representatives designated or se¬ 
lected for the purpose of collective bargaining by the ma¬ 
jority of the producing and maintenance employees at its 
Lois Mill shall represent all of its employees iij such de¬ 
partments a provided and contemplated in the National 
Labor Relations Act, but the plaintiff does desire; to retain 
its right and freedom in respect of bargaining with each of 
its employees in all matters relating to or affecting their 
employment. The plaintiff regards it as opposed to its in¬ 
terest to bargain collectively or to enter into collective 
agreements with Local No. 1871 of the United Textile 
Workers of America, and it will not bargain collectively or 
enter into anv collective agreements with said Local No. 
1871 respecting the terms and conditions of employment at 
its Lois Mill unless and until the Supreme Court of the 
United States shall hold the National Labor Relations Act 
constitutional as attempted to be applied to the plaintiff or 
unless it shall previously be ordered so to do by a court of 
competent jurisdiction. 

(j) If Local No. 1871 of the United Textile Work- 
187 ers of America should be designated and selected by 
a majority of the producing and maintenance em¬ 
ployees at the Lois Mill of the plaintiff as their representa¬ 
tives, pursuant to the “Direction for Election” issued by 
the National Labor Relations Board and to thej terms of 
the National Labor Relations Act, the management of the 
plaintiff at said Mill will refuse to bargain collectively with 
said Local No. 1871 as provided in said Act, and if any 
charge or complaint or other proceeding should be brought 
under said Act by reason of the refusal of such management 
to bargain collectively with said Local No. 1871, the expense 
attendant upon defending such charge or complaint or other 
proceeding and of defending and prosecuting such proceed¬ 
ing to a final determination in the courts will be such as to 
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cause the costs of continued operation of said Mill cur¬ 
rently to equal or exceed the shut-down costs, and will cause 
the plaintiff to shut down said Mill rather than incur such 
expense. 

(k) If the election directed to be held by the National 
Labor Relations Board among the employees of the plain¬ 
tiff at its Lois Mill is held it will result in injury and loss to 
the plaintiff in that 

(l) it will result in the breach of the employment con¬ 
tracts existing between the plaintiff and each of its em¬ 
ployees at!its Lois Mill engaged and employed in the Pro¬ 
duction and Maintenance Departments thereof; 

(2) it will result in the loss of the liberty of the plaintiff 
to enter into contracts with such employees and prospec¬ 
tive employees individually upon terms mutually satisfac¬ 
tory to each; 

(3) it will result in a continuance of the disturbed condi¬ 
tions at said Mill, impairing the efficiency and harmonious 
labor relations thereat; 

(4) it will result in the expenditure of substantial sums 
by the plaintiff in defending charges and complaints of 
violation of provisions of the National Labor Relations 
Act; and 

(5) it will force a shut-down of said Mill, resulting in 
the loss of customers and goodwill, the loss of the going 

cohcern value of said Mill to the plaintiff and its ex- 
188 isting organization, and the loss of the good will of 
many loyal employees to whom it will cause extreme 
hardship. 

(1) The extent of the loss and injury which would be suf¬ 
fered by the plaintiff if the election directed to be held by 
the National Labor Relations Board at the Lois Mill of the 
plaintiff is held is not, and will not be, ascertainable in a 
necuniarv value. 

i * 

IV. Plaintiff excepts to the failure and refusal of the 
Court to accept and adopt the plaintiff’s Proposed Con¬ 
clusions of Law on the Application for a Preliminary In¬ 
junction and on the Motion to Dismiss the Bill of Complaint 
as follows, or the substance thereof; and to the failure and 
refusal of the Court to accept and adopt each of said con¬ 
clusions and each part thereof, severally, or the substance 
thereof: 
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(1) This suit arises under the Constitution anjl laws of 
the United States and involves the construction^ applica¬ 


tion, validitv and enforcement of the National La 

7 v 

tions Act. 

(2) Neither the plaintiff in its manufacturing o 


bor Rela-- 


perations 


at its Lois Mill is engaged in, nor do the labor relations be¬ 
tween it and its employees at said Mill or among such em¬ 
ployees in connection with such operations constitute, com¬ 
merce with foreign nations or among the several States, 
nor do such operations or such relations directly affect such 
commerce, nor do they burden or obstruct such Commerce 
or the free flow thereof, nor have thev led nor do tliev tend 
to lead to labor disputes burdening or obstructing such com¬ 
merce or the free flow thereof, nor do such operations oc¬ 
cur or such relations exist in the course or current of com¬ 
merce with foreign nations or among the several States, nor 
are they an integral part of the operations of instrumen¬ 
talities of such commerce. Such manufacturing operations 
are of a purely local and intrastate character Conducted 
within the State of Georgia. 


(3) Regardless of the accuracy of the foregoin 


K Conclu¬ 


sion No. 2, there is grave doubt that the plaintiff in its 
manufacturing operations at its Lois Mill ip engaged 
189 in, or that the labor relations between it ai^d its em¬ 
ployees at said Mill or among such employees in con¬ 
nection with such operations constitute, commerce with for¬ 
eign nations or among the several States or that such oper¬ 
ations or such relations directly affect such commerce or 
burden or obstruct such commerce or the free flow thereof 
or have led or tend to lead to labor disputes burdening or 
obstructing such commerce or the free flow thereof or that 
such operations occur or that such relations exist in the 
course or current of commerce with foreign nations or 
among the several States or are an integral part of the op¬ 
erations of instrumentalities of such commerce. 

(4) The employees of the plaintiff engaged and jemployed 
in connection with its manufacturing operations a|t its Lois 
Mill are not engaged in commerce with foreign nations or 
among the several States nor in activities which directly af¬ 
fect such commerce, nor do such activities burden or ob¬ 
struct such commerce or the free flow thereof, nor fiave they 
led nor do they tend to lead to labor disputes burdening or 
obstructing such commerce or the free flow thereof, nor 
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do such activities occur in the course or current of com¬ 
merce with foreign nations or among* the several States, 
nor are they an integral part of the operations of instru¬ 
mentalities of such commerce. Such activities are of a 
purely local and intrastate character conducted within the 
State of Georgia. 

(5) Regardless of the accuracy of the foregoing Con¬ 
clusion No. 4, there is grave doubt that the employees of 
the plaintiff engaged and employed in connection with its 
manufacturing operations at its Lois Mill are engaged in 
commerce with foreign nations or among the several States 
or in activities which directly affect such commerce or that 
such activities burden or obstruct such commerce or the 
free flow thereof or have led or tend to lead to labor dis¬ 
putes burdening or obstructing such commerce or the free 
flow thereof or that such activities occur in the course or 
current of commerce with foreign nations or among the 
several States or are an integral part of the operations of 
instrumentalities of such commerce. 

(6) The contracts of employment between the 
190 plaintiff and each of its employees at its Lois Mill 
and the right of the plaintiff to negotiate individually 
with each of such employees as it and each such employee 
shall see fit are valuable rights which the plaintiff is en¬ 
titled to exercise and enjoy and which, under the Constitu¬ 
tion of the United States, are not subject to regulation or 
control under any of the provisions of the National Labor 
Relations Act. 

(7) Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 6, there is grave doubt that under the Constitution 
of the United States the contracts of employment between 
the plaintiff and each of its employees, and the right of 
the plaintiff to negotiate individually with each of its em¬ 
ployees as it and each such employee shall see fit, are sub¬ 
ject to regulation or control under any of the provisions of 
the National Labor Relations Act. 

. (8) The holding of the election directed by the National 
Labor Relations Board to be held among the employees at 
the Lois Mill of the plaintiff by breaching the employment 
contracts existing between the plaintiff and each of its em¬ 
ployees at said Mill engaged and employed in the Produc¬ 
tion and Maintenance Departments thereof; by resulting 
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in the loss of the liberty of the plaintiff to enter into con¬ 
tracts with such employees and prospective employees indi¬ 
vidually upon terms mutually satisfactory to each; by re¬ 
sulting* in a continuance of the disturbed conditions at said 
Mill, impairing* the efficiency and harmonious ! relations 
thereat; by resulting in the expenditure of substantial sums 
by the plaintiff in defending charges and complaints of 
violation of provisions of the National Labor 'Relations 
Act; and by forcing a shut-down of said Mill, re 
the loss of customers and good will, the loss of 


suiting in 
the 


concern value of said Mill to the plaintiff and its existing 


organization, and in the loss of the good will of m 


going 


any loyal 


employees, to whom it will cause extreme hardship, threat¬ 
ens to and will cause the plaintiff irreparable and irremedi¬ 
able loss, damage and injury. 

(9) The irreparable and irremediable loss, damage and 
injury with which the plaintiff is threatened and 

191 which will be caused to the plaintiff as a result of the 
breach of the employment contracts existing between 
the plaintiff and each of its employees at said Mill engaged 
and employed in the Production and Maintenance Depart¬ 
ments thereof; the loss of the liberty of the plaintiff to en¬ 
ter into contracts with such employees and prospective em¬ 
ployees individually upon terms mutually satisfactory to 
each; the continuance of the disturbed conditior.s at said 
Mill, impairing the efficiency and harmonious 14bor rela¬ 
tions thereat ; the expenditure of substantial suihs by the 
plaintiff in defending charges and complaints of! violation 
of provisions of the National Labor Relations Act; and the 
shut-down of said Mill, resulting in the loss of customers 
and goodwill, the loss of the going concern valije of said 
Mill to the plaintiff and its existing organization, and the 
loss of the good will of many loyal employees, to whom it 
will cause extreme hardship, can not be ascertained in a 
pecuniary value, and the plaintiff would be unable to prove 
the full or exact amount thereof in any court of law, and 
the plaintiff is without a timely, plain, adequate land com¬ 
plete remedy at law. 

(10) If the plaintiff should refuse permission 
sist, prevent, impede or interfere with, any investi 
any other steps which any member of the Natior 


Relations Board or any of its agents or agencies should 


to, or re- 
gation or 
al Labor 
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take or attempt to take to carry out any of the purposes of 
the Natioilal Labor Relations Act, the plaintiff would 
thereby expose itself to, and be threatened with, the im¬ 
mediate imposition of a fine in the maximum amount of 
$5,000 pursuant to the provisions of Section 12 of said Act 
and the officers and employees of the plaintiff would be 
exposed to, and be threatened with, the immediate imposi¬ 
tion of such a fine or imprisonment for as much as one 
year, or both, pursuant to the provisions of such Section 
12, for the prevention of which there does not exist a timely, 
plain, adequate or complete remedy at law and which fine 
and imprisonment constitute such a heavy and stringent 
penalty as to preclude the plaintiff from seeking to exer¬ 
cise its constitutional rights and as to coerce the plaintiff, 
its officers and employees, into permitting said Board, its 
agents and agencies, to invade the constitutional 
192 rights of the plaintiff, its officers and employees, 
without legal warrant and cause it to suffer damage 
thereby as a result of the disclosure of confidential informa- 
tion pertaining to the business of the plaintiff at its Lois 
Mill, which the plaintiff is entitled to have preserved as 
confidential; wherefore, the plaintiff is entitled to have is¬ 
sue out of this Court an injunction restraining and en¬ 
joining the defendants, individually and as members of 
said Board, and each of them, and their assistants, em¬ 
ployees, agents and representatives, and each of them, and 
their assistants, employees, agents and representatives, and 
each of them, from taking, or attempting to take, any ac¬ 
tion, and from carrying out, or attempting to carry out, and 
purposes, the taking or carrying out of which would require 
the plaintiff not to resist, prevent, impede or interfere with 
any member of said Board or any of its agents or agencies, 
until it shall have been determined finally whether or not 
said Act is constitutional with respect to the manufacturing 
operations of the plaintiff at its Lois Mill or to the rela¬ 
tions between the plaintiff and its employees there or to the 
relations among such employees. 

(11) The National Labor Relations Act is illegal and 
void in so far as it affects the manufacturing operations of 
the plaintiff at its Lois Mill or results in interference with 
the relations between the plaintiff and any of its employees 
or among such employees engaged at said Mill in such 
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manufacturing operations in that it violates the Constitu¬ 
tion of the United States in the following respects: 

(a) The Act is in purpose, in essence and on its face an 
attempt to regulate matters not committed to the Federal 
Government by the Constitution, by regulating industry, 
including the relations between employer and employee, in 
respect to rates of pay, wages, hours of employment and 
other conditions of employment. 

(b) The Act is violative of the Commerce Clause 
193 in that it seeks to regulate matters concerning wholly 
intrastate business, regulation which does rjot consti¬ 
tute the regulation of commerce among the several States. 

(c) The act is violative of the Tenth Amendment to the 
Constitution of the United States, in that it constitutes an 
invasion by the Federal Government of fields cf regula¬ 
tion reserved by that amendment to the States or to the 
People. 

(d) The Act is violative of the Fifth Amendment to the 
Constitution of the United States in that 

(1) It attempts to deprive the plaintiff without due proc¬ 
ess of law of the liberty guaranteed to it by that amend¬ 
ment; 

(2) It attempts to deprive the plaintiff without due proc¬ 
ess of law of its property rights, including subsisting con¬ 
tract rights with its employees and its rights to bargain 
and deal individually with its employees in respect to rates 
of pay, wages, hours of employment or other conditions of 
employment; 

(3) It is wholly arbitrary, capricious and unequal; 

(4) It attempts to deprive the plaintiff of its subsisting 
contracts with its employees individually and t<^ deprive 
its employees of such contracts without due process of law; 

(5) It attempts to take the private property of the plain¬ 
tiff for a public use without the payment of just compen¬ 
sation. 

(e) The Act is violative of the Fourth Amendment to the 
Constitution of the United States in that it permits and au¬ 
thorizes unreasonable searches and seizures of papers and 
effects of employers, including the plaintiff. 

(f) The Act is violative of the Third Article of! the Con¬ 
stitution of the United States in that judicial power of the 


United States in large part by said Act is attempted to be 
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vested in the National Labor Relations Board and 
] 94 not in the courts as required by said Article, and said 

Act attempts to infringe upon the constitutional au¬ 
thority of the courts of the United States. 

(g) The Act is violative of the Seventh Amendment to 
the Constitution in that no trial by jury is permitted or re¬ 
quired by said Act. 

(h) The Act is violative of the Ninth Amendment to the 
Constitution of the United States in that by said Act the 
Government of the United States through the Congress has 
presumed and purported to assume jurisdiction and con¬ 
trol of certain rights retained by the States or by the 
People. 

(i) The Act is violative of the Constitution of the United 
States in that the legislative power conferred upon the 
Congress of the United States is therein unlawfully and 
illegally delegated to the National Labor Relations Board. 

12. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 11, there is grave doubt that the National Labor 
Relations Act is legal and constitutional in so far as it af¬ 
fects the manufacturing operations of the plaintiff at its 
Lois Mill or results in interference with the relations be¬ 
tween the plaintiff and any of its employees or among such 
employees engaged at said Mill in such manufacturing 
operations, because of the question of its validity under the 
Constitution of the United States in the respects set out in 
such Conclusion No. 11. 

13. The National Labor Relations Act is illegal, void and 
unconstitutional as a whole for the reason that it purports 
to apply indiscriminately and equally to all employers 
whether or not they are engaged in commerce with foreign 
nations or among the several States or in transactions 
which directlv affect such commerce and to their relations 
with such employees and to such employees. 

14. Regardless of the accuracy of the foregoing Conclu- 
tion No. 13, there is grave doubt that the National Labor 

Relations Act is legal and constitutional in anv re- 
195 spect in that it purports to apply indiscriminately 
and equally to all employers whether or not they are 
engaged in commerce with foreign nations or among the sev¬ 
eral States or in transactions which directlv affect, such 
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commerce and to the relations with their employee^ and to 
such employees. 

(15) Regardless of the accuracy of any of the foregoing 

Conclusions Nos. 11, 12, 13 and 14, and of the power of the 
Congress of the United States under the Constitution of 
the United States to decide or define the unit app ropriate 
for the purposes of collective bargaining, the National La¬ 
bor Relations Board in deciding that the unit appropriate 
for the purposes of collective bargaining at the Lois Mill 
of the plaintiff is composed of the employees of the Produc¬ 
tion and Maintenance Departments of said Mill and in di¬ 
recting that the election directed to be held by it shall be 
held among such employees has acted unlawfully and il¬ 
legally by presuming and purporting to exercise legislative 
power conferred upon the Congress of the United States 
and thereby unlawfully and illegally delegated [to said 
Board. j 

(16) Regardless of the accuracy of the foregoing Con¬ 
clusions Nos. 11, 12, 13 and 14 and of the power of f|he Con¬ 
gress of the United States under the Constitution of the 
United States to decide or define the unit appropriate for 
the purposes of collective bargaining, and regardless of the 
accuracy of the foregoing Conclusion No. 15, there is grave 
doubt that the National Labor Relations Board in deciding 
that the unit appropriate for the purposes of collective bar¬ 
gaining at the Lois Mill of the plaintiff is composed of the 
employees of the Production and Maintenance Departments 
of said Mill and in directing that the election directed to 
be held by it shall be held among such employees has not 
acted unlawfully and illegally by presuming and purport¬ 
ing to exercise legislative power conferred upon the Con¬ 
gress of the United States and thereby unlawfully and il¬ 
legally delegated to said Board. 

17. All actions, orders and authorities attempted 
196 and purported to be exercised by the defendants, 
their agents or representatives under and by force 
of the National Labor Relations Act are void and unconsti¬ 
tutional for each and all of the reasons set forth in the fore¬ 
going Conclusion No. 13. 

18. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 17, there is grave doubt, for each and all of the 
reasons set forth in the foregoing Conclusion No. 14, that 


l 
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any actions, orders or authorities attempted or purported 
to be exercised by the defendants and their agents or repre¬ 
sentatives under and by force of the National Labor Rela¬ 
tions Act are legal or constitutional. 

19. Under the terms of the National Labor Relations Act 
it is the duty of employers subject thereto to bargain collec¬ 
tively in respect of the rates of pay, wages, hours of em¬ 
ployment or other conditions of employment of all of their 
employees within any unit appropriate for collective bar¬ 
gaining with the representatives selected or designated by 
a majority of the employees in such unit, and it is made 
illegal and unlawful for the plaintiff to bargain with its 
employees in the Production and Maintenance Departments 
of its Lois Mill, individually or otherwise, or for such em¬ 
ployees, or any of them, to bargain with the plaintiff with 
respect to rates of pay, wages, hours of employment or 
other conditions of employment, if Local No. 1871, United 
Textile Workers of America, shall be designated or selected 
in the election directed to be held by the National Labor 
Relations Board among the employees of the plaintiff at 
said Mill as the representatives of all of the employees of 
the plaintiff in the Production and Maintenance Depart¬ 
ments of said Mill pursuant to said Act. 

20. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 19, there is grave doubt that under the terms of 
the National Labor Relations Act it is not the dutv of em- 

m/ 

plovers subject thereto to bargain collectively with respect 
to the fates of pay, wages, hours of employment or other 
conditions of employment of all of their employees within 
any unit appropriate for collective bargaining with the 
representatives selected or designated by a majority 
197 of the employees in such unit, and that it is not made 
illegal and unlawful for the plaintiff to bargain with 
its employees in the Production and Maintenance Depart¬ 
ments of its Lois Mill, individually or otherwise, or for 
such employees, or any of them, to bargain with the plaintiff 
with respect to rates of pay, wages, hours of employment 
or other conditions of employment, if Local No. 1871, United 
Textile Workers of America, shall be designated or selected 
in the election directed to be held by the National Labor 
Relations Board among the employees of the plaintiff at 
said Mill as the representatives of all of the employees of 
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the plaintiff in the Production and Maintenance j Depart¬ 
ments of said Mill pursuant to said Act. 

21. There is no procedure provided in the Natibnal La¬ 
bor Relations Act for the protection of the rights of the 
plaintiff with respect to the holding of the election directed 
by the National Labor Relations Board to be held among 
the employees of the plaintiff at its Lois Mill, and there is 
no timely, plain, adequate or complete remedy at law for the 
protection of the constitutional and property rights of the 
plaintiff with respect to such election. 

22. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 21, there is grave doubt that there is ary proce¬ 
dure provided in the National Labor Relations Act for the 
protection of the rights of the plaintiff with respect to the 
holding of the election directed by the National Labor Re¬ 
lations Board to be held among the employees of tbe plain¬ 
tiff at its Lois Mill and there is no timely, plain, adequate or 
complete remedy at law for the protection of the constitu¬ 
tional and property rights of the plaintiff with respect to 
such election. 

23. The procedure provided by the National Lalior Rela¬ 
tions Act for the review of orders of the National Labor 
Relations Board by the courts of the United States is not, 
and is not intended as, an exclusive statutory remedy and 

is not a timely, or a plain, or an adequate, cjr a corn- 
198 complete remedy at law; and the statutory provi¬ 
sions for review of the orders of said Boaqd do not 
make any provision for an independent judicial determina¬ 
tion of all questions, both of law and of fact, essential to the 
preservation of the constitutional rights of the plaintiff, 
nor is any provision made for an independent judicial de¬ 
termination of the existence or non-existence of tl}e funda¬ 
mental or jurisdictional facts, the existence of which facts 
is a condition precedent to the operation of the statutory 
scheme as applied to the plaintiff. 

24. The procedure provided in the National Lal}or Rela¬ 
tions Act for the review of orders of the National Labor 
Relations Board does not afford the plaintiff 4 timely, 
plain, adequate or complete remedy at law, and, accordingly, 
it has no protection for its constitutional and property 
rights thereunder, and inasmuch as said Act is whollv un- 
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constitutional and invalid, the remedy purportedly afforded 
by said Act is not a remedy at all. 

25. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 24, there is grave doubt that the procedure pro¬ 
vided in the National Labor Relations Act for the review 
of orders of the National Labor Relations Board would 
afford the plaintiff a timely, adequate or complete remedy 
at law, and, accordingly, that it has any protection for its 
constitutional and property rights thereunder and, inas¬ 
much as there is grave doubt that said Act is constitutional 
in any respect, there is equal doubt that the remedy pur¬ 
portedly afforded by said Act is a remedy at all. 

26. The motion to dismiss the Bill of Complaint should 
be denied. 

27. The plaintiff is entitled to have issue out of this Court 
a permanent injunction against the defendants individually 
and as members of the National Labor Relations Board, 
enjoining them and each of them, and their assistants, em¬ 
ployees, agents and representatives, and each of them, per¬ 
manently and perpetually from holding or causing to be 
held an election pursuant to the National Labor Relations 
Act among the employees of the plaintiff at its Lois Mill 

at any time or times and from having any proceeding 
199 or taking any action whatsoever at any time or times 
with respect thereto. 

28. Regardless of the accuracy of the foregoing Con¬ 
clusion No. 27, the plaintiff is entitled to have issue out of 
this Court a preliminary injunction against the defendants, 
individually and as members of the National Labor Rela¬ 
tions Board, enjoining them and each of them, and their 
assistants, employees, agents and representatives, and each 
of them, pendente lite , from holding or causing to be held 
an election pursuant to the National Labor Relations Act 
among the employees of the plaintiff at its Lois Mill at any 
time or times, and from having any proceeding or taking 
any action whatsoever at any time or times writh respect 
thereto. 

V. Plaintiff excepts to the refusal and failure of the 
Court to grant the plaintiff’s application for a preliminary 
injunction and failure and refusal to grant to plaintiff and 
not granting and issuing a preliminary injunction as 
prayed. 
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VI. Plaintiff excepts to the refusal and failure of the 
Court to grant to plaintiff a permanent injunction as 
prayed. 

VII. Plaintiff excepts to the refusal and failure of the 
Court to deny defendants’ motion to dismiss. 

The foregoing exceptions are hereby allowed and made 
of record this 10th day of April, 1936. 

JESSE C. ADKINS 

Justice. 

200 Assignments of Error 

Filed April 13, 1936 

Comes now Beaver Mills, by its attorneys, and says that 
in the record and proceedings and in the decree entered 
in the above-entitled cause on April 10, 1936, there: is error 
in the following respects : 

I. The Court erred in overruling, denying and failing and 
refusing to grant plaintiff’s application for preliminary in¬ 
junction as prayed. 

II. The Court erred in failing and refusing to grant to 
plaintiff and in not issuing a preliminary injunction as 
prayed 

III. The Court erred in failing and refusing to grant to 
plaintiff and in not issuing a permanent injunction as 
prayed. 

IV. The Court erred in dismissing plaintiff’s bil;l of com¬ 
plaint. 

V. The Court erred in granting, and in failing and re¬ 

fusing to deny, defendants’ motion to dismiss plain- 

201 tiff’s bill of complaint. 

VI. The Court erred in making, and in not refus¬ 
ing to make, its finding of fact No. 4, and in each ^nd every 
part thereof, severally; and in failing and refusing to find 
and hold and rule to the contrary. Said finding, knd each 
and every part thereof, severally, constitutes in whole or in 
part a conclusion of law and is erroneous in law; is| not sup¬ 
ported by, and is contrary to, the pleadings and the evi¬ 
dence; is erroneous in fact; and is inconsistent with the 
facts found or not denied. 

VII. The Court erred in making, and in not refusing to 
make, its finding of fact No. 5, and in each and e^erv part 
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thereof, severally; and in failing and refusing to find and 
hold and rule to the contrary. Said finding, and each and 
every part thereof, severally, constitutes in whole or in 
part a conclusion of law and is erroneous in law; is not 
supported by, and is contrary to, the pleadings and the evi¬ 
dence; is erroneous in fact; and is inconsistent with the 
facts found or not denied. 

VIII. The Court erred in its conclusion of law No. 1, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they, and each of them, are erroneous in point of law; 
are contrary to the pleadings, the evidence and the law; 
are not supported by the pleadings or the evidence; and are 
inconsistent with facts found or not denied. 

IX. The Court erred in its conclusion of law No. 2, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they, 1 and each of them, are erroneous in point of law; 
are contrary to the pleadings, the evidence and the law; 
are not supported by the pleadings or the evidence; and 
are inconsistent with facts found or not denied. 

X. The Court erred in its conclusion of law No. 3, 
202 and in each and every part thereof, severally, and 
in each and every conclusion, ruling or holding there¬ 
in, upon the ground that they, and each of them, are 
erroneous in point of law; are contrary to the pleadings, the 
evidence and the law; are not supported by the pleadings 
or the evidence; and are inconsistent with facts found or 
not denied. 

XI. The Court erred in its conclusion of law No. 4, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the 
ground that they, and each of them, are erroneous in point 
of law; are contrary to the pleadings, the evidence and the 
law^; are not supported by the pleadings or the evidence; 
and are inconsistent w’ith facts found or not denied. 

XII. The Court erred in its conclusion of law’ No. 5, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they, and each of them, are erroneous in point of law r ; 
are contrary to the pleadings, the evidence and the law T ; 
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are not supported by the pleadings or the evidence; and 
are inconsistent with facts found or not denied, j 

XIII. The Court erred in its conclusion of law No. 6, 
and in each and every part thereof, severally, and in each 
and every conclusion, ruling or holding therein, upon the 
ground that they, and each of them, are erroneous in point 

of law; are contrary to the pleadings, the Evidence 
203 and the law; are not supported by the pleadings or 
the evidence and the law; and are inconsistent with 
facts found or not denied. 

XIV. The Court erred in its conclusion of law No. 7, 
and in each and every part thereof, severally, and in each 
and every conclusion, ruling or holding therein, upon the 
ground that they, and each of them, are erroneous in point 
of law; are contrary to the pleadings, the evidence and the 
law; are not supported by the pleadings or the evidence; 
and are inconsistent with facts found or not denied. 

XV. The Court erred in its conclusion of law No. 8, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they, and each of them, are erroneous in point of law; 


law; are 
and are 


the Ho¬ 
of them, 


are contrary to the pleadings, the evidence and the 
not supported by the pleadings or the evidence; 
inconsistent with facts found or not denied. 

XVI. The Court erred in failing and refusing to accept 
and adopt the plaintiffs proposed findings of faqt on the 
Application for a Preliminary Injunction and on 
tion to Dismiss the Bill of Complaint, and on each 
severally, as follows, or the substance of them; an^l in fail¬ 
ing and refusing to accept and adopt each of such find 
ings and each part thereof, severally, or the substance 
thereof: 

1. The facts as stated in the Bill of Complaint, includ¬ 
ing without limitation of the foregoing: 

(a) The plaintiff, Beaver Mills, owns and operates a cot¬ 
ton textile mill located at Dougiasville, Georgia, J^nown as 
the Lois Mill, at which mill raw cotton is manufactured into 
unbleached broadcloth. Such raw cotton is pure 
other States than the State of Georgia and stored in the 
warehouse of the plaintiff at Dougiasville, Georgik before 
being manufactured into broadcloth, and some of| the ma- 
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terials, including coal, in addition to the raw cotton 
204 used in the manufacture of such broadcloth at said 
Mill, are purchased by the plaintiff in other States 
than the State of Georgia and some of the materials used in 
the manufacture of such broadcloth are purchased in the 
State of Georgia. Over ninety per cent, of such broadcloth 
is sold by the plaintiff to purchasers outside the State of 
Georgia through a New York commission merchant. The 
plaintiff does not own any transiiortation facilities used in 
interstate commerce and all of the materials used in manu¬ 
facturing at said Mill coming from without the State of 
Georgia and all of the products of said Mill going without 
the State of Georgia are transported by public carriers. 
The freight on cloth manufactured at and shipped from 
said Mill is paid by the purchasers, and all of the materials 
used in manufacturing at said Mill which come from with¬ 
out the State of Georgia come to rest within the State of 
Georgia before their use in such manufacture. 

(b) Plaintiff employs approximately 230 employees at 
its Lois Mill. Not more than six of such employees are en¬ 
gaged in loading or unloading materials coming to said 
Mill for 1 manufacturing and the loading of products 
shipped from said Mill. The employees of the plaintiff in 
the Production and Maintenance Departments of said Mill 
are engaged in manufacturing raw cotton into unbleached 
broadcloth or in maintaining the plant in which, or the ma¬ 
chinery with which, such manufacturing operations are con¬ 
ducted. Each of such employees is working under an oral 
employment contract between the plaintiff and himself or 
herself, which contract governs rates of pay, wages and 
hours of 1 employment, and which is terminable at the will 
of either party thereto without prior notice. 

(c) On or about October 21, 1935, representatives of 
Local No. 1871 of the United Textile Workers of America 
filed a petition for investigation and certification of repre¬ 
sentatives pursuant to Section 9 (c) of the National Labor 
Relations Act with the National Labor Relations Board, 
and thereafter, on the 23rd day of November, 1935, Charles 
N. Feidelson, Regional Director for the Tenth Region of the 
National Labor Relations Board, issued a notice of hearing 
which was served on said Local No. 1871 and on the plain- 
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tiff and was published in a newspaper in and about: the town 
of Douglasville, Georgia. Said notice of hearing recited 
that there had theretofore been filed with said Board, Tenth 
Region, a petition by said Local No. 1871 alleging 
205 that a question affecting commerce had arisen con¬ 
cerning the representation of the employees of the 
Lois Mill of the plaintiff and requesting that pursuant to 
authority granted in Section 9 (c) of said Act s|iid Board 
investigate said controversy and certify the name or names 
of representatives that had been designated or selected 
by said employees. Said notice of hearing further recited 
that it appeared to said Board that a question affecting 
commerce had arisen concerning the representatjon of em¬ 
ployees in said Lois Mill and gave notice that pursuant to 
Section 9 (c) of said Act on the 3rd day of December, 1935, 
a hearing would be conducted at Atlanta, Georgia, before 
said Board by a Trial Examiner to be designated by it in 
accordance with its Rules and Regulations uponj the ques¬ 
tion of representation affecting commerce whicjh was al¬ 
leged to have arisen. 

(d) The National Labor Relations Board designated by 
its order Walter Wilbur as Trial Examiner to conduct the 
hearing scheduled to be held on the 3rd day of December, 

1935, and said hearing was held on the 3rd and 4tli days of 
December, 1935. On or about the 14th day of January, 

1936, the defendants, acting as the National L<|ibor Rela¬ 
tions Board, issued a “Direction for Election” in which it 
was stated that said Board had found that a question affect¬ 
ing commerce had arisen concerning the representation of 
the employees of the plaintiff engaged in the Production 
and Maintenance Departments of said Mill and in which 

said Board directed that an election bv secret ballot be held 

* 

among such employees engaged in said Departments on No¬ 
vember 23, 1935, and those employed between that date and 
January 14, 1936, excepting overseers, second iiands and 
supervisory and clerical employees and those who quit or 
had been discharged for cause during such period, to de¬ 
termine whether or not said employees desired to be repre¬ 
sented bv Local No. 1871 of the United Textile Workers of 
America. Said direction for election provided that said 
election be held under the direction and supervision of the 
Regional Director for the Tenth Region, acting ajs the agent 
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of said Board, subject to Article III, Section 9, of the Rules 
and Regulations of said Board and that said election be held 
within one week from the 14th dav of Januarv, 1936. 

(e) For the fiscal year September 29, 1934, to Sep- 
206 tember 28, 1935, the Lois Mill was operated by the 
plaintiff at a substantial cash loss before deprecia¬ 
tion charges, and on July 24, 1935, because said Mill was 
being operated at a loss greater than the shut-down costs, 
said Mill was closed down for an indefinite period. After a 
petition signed by former employees of the plaintiff at said 
Mill requesting the reopening of said Mill had been made, 
which petition was prepared and caused to be circulated 
by members of the Civitan Club of Douglasville, Georgia, 
a local civic organization composed of citizens and business¬ 
men of said town of which no officer or employee of the 
plaintiff is a member, and after, at the instance of residents 
of the town of Douglasville, substantial reductions had been 
secured in the assessed valuations of the properties of the 
plaintiff for State and local taxes, resulting in a reduction 
of approximately 50% in the amount of such taxes, said 
Mill reopened on or about October 15, 1935, with the same 
schedule of hours, with a minimum wage equal to that for¬ 
merly attempted to be fixed by the applicable code under the 
National Industrial Recovery Act, but with a lesser number 
of employees than previously employed at said Mill, which 
resulted in lower iabor costs than those previously obtain¬ 
ing. Notwithstanding such lower labor costs and reduced 
burden of taxes attendant upon said reopening, said Mill 
was operated from about October 15, 1935, until the time of 
the filing of the bill of complaint herein, and was then being 
operated at a cash loss before depreciation charges, as 
aforesaid, but such loss, excluding expenses incident to the 
appearance of the plaintiff and its defense at the hearing 
before the National Labor Relations Board and the ex¬ 
pense incident to this suit, did not equal the shut-down cost, 
including taxes, insurance, watchmen and other items of ex¬ 
pense involved in closing said Mill down and maintaining 
it out of operation. The plaintiff does not intend to, and 
will not, maintain said Mill in operation if the current cash 
loss from such operation continues to exceed the shut-down 
cost of maintaining said Mill out of operation. 
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(f) The margin between the shut-down cost of piaintain- 
ing the Lois Mill of the plaintiff out of operation and the 
lesser current cash loss at which it is being operated is a 
narrow one, and a comparatively small increase4 expense 
will make the cost of continued operation of sai4 Mill ex¬ 
ceed the shut-down cost. 

(g) The expenses incident to the appearance of 
207 the plaintiff and its defense at the hearing before the 
National Labor Relations Board during the month 
of December, 1935, resulted in the cost of keeping- its Lois 
Mill operating being substantially in excess of the c-ost of 
shutting the Mill down and maintaining it out of operation, 
which expenses were in addition to those incurred by the 
plaintiff in the institution of this suit. The expenses of the 
plaintiff in connection with such hearing and with other 
proceedings, and otherwise, as a result of the actions of the 
defendants and their agents taken pursuant to the enforce¬ 
ment of the National Labor Relations Act are cjontinuing 
and increasing as a result of the action of the defendants 
in directing the holding of the election aforesaid, pnd if said 
expenses are not curtailed and ended the expenses of the 
continued operation of said Mill will so increase as cur¬ 
rently to equal or exceed the shut-down costs, resulting in 
the closing of said Mill. 

(h) In the petition executed October 21, 19$), by the 
officers of Local No. 1871, United Textile Worker^ of Amer¬ 
ica, to the National Labor Relations Board for iinvestiga- 
tion and certification of representatives pursuant to Sec¬ 
tion 9 (c) of the National Labor Relations Act, said Local 
No. 1871 charged that the plaintiff had endeavored “to start 
up their plant under conditions that will greatly feduce the 
wages of the workers”, and should said Local Np. 1871 be 
designated or selected by a majority of the employees at the 
Lois Mill at any election such as is directed to be held by the 
defendants, said Local No. 1871 will present aj collective 
bargaining agreement to the plaintiff the acceptance of 
which would increase the labor costs of the plaintiff at said 
Mill to a point at which the plaintiff would be threatened 
with and would sustain net cash operating loss so near to 
or in excess of the overhead costs of a shut-down that said 
Mill would be closed, and if the plaintiff should be faced 
with the acceptance of such a collective bargaining agree- 
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ment said Mill would be closed. Representatives of said 
Local No. 1871 represent, declare and claim that at the time 
of circulation on or about July 9, 1935, of a document au¬ 
thorizing- a bargaining- committee of said Local No. 1871 to 
rep resent all of the employees of the plaintiff at said Mill 
for the purposes of collective bargaining with the plaintiff 
in connection with rates of pay, wages, hours of employ¬ 
ment and other conditions of employment, and at the hear¬ 
ing held before the National Labor Relations Board 
208 by a Trial Examiner on December 3 and 4, 1935, the 
president of said Local No. 1871 testified that, a ma¬ 
jority of employees of said Mill were members of said Local 
No. 1871. 

(i) The plaintiff does not desire, and is not willing, that 
any representative or representatives designated or se¬ 
lected for the purpose of collective bargaining by the ma¬ 
jority of the producing and maintenance employees at its 
Lois Mill shall represent all of its employees in such depart¬ 
ments as provided and contemplated in the National Labor 
Relations Act, but the plaintiff does desire to retain its right 
and freedom in respect of bargaining with each of its em¬ 
ployees in all matters relating to or affecting their employ¬ 
ment. The plaintiff regards it as opposed to its interest to 
bargain collectively or to enter into collective agreements 
with Local No. 1871 of the United Textile Workers of Amer¬ 
ica, and it will not bargain collectively or enter into any 
collective agreements with said Local No. 1871 respect¬ 
ing the terms and conditions of employment at its Lois Mill 
unless and until the Supreme Court of the United States 
shall hold the National Labor Relations Act constitutional 
as attempted to be applied to the plaintiff or unless it shall 
previously be ordered so to do by a court of competent 
jurisdiction. 

(j) If Local No. 1871 of the United Textile Workers of 

America should be designated and selected by a majority 

of the producing and maintenance employees at the Lois 

Mill of the plaintiff as their representatives, pursuant to 

the ‘ 4 Direction for Election ” issued bv the National Labor 

* 

Relations Board and to the terms of the National Labor Re¬ 
lations Abt, the management of the plaintiff at said Mill will 
refuse to bargain collectively with said Local No. 1871 as 
provided in said Act, and if any charge or complaint or 
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ban incur 

National 
the plain- 


•other proceeding should be brought under said Act by rea¬ 
son of the refusal of such management to bargain collec¬ 
tively with said Local No. 1871, the expense attendant 
upon defending such charge or complaint or other proceed¬ 
ing and of defending and prosecuting such proceeding to a 
final determination in the courts will be such asj to cause 
the costs of continued operation of said Mill currently to 
equal or exceed the shut-down costs, and will cause 
209 the plaintiff to shut down said Mill rather t}n 
such expense. 

(k) If the election directed to be held by the 
Labor Relations Board among the employees of 
tiff at its Lois Mill is held it will result in injury! and loss 
to the plaintiff in that 

(l) it will result in the breach of the employment con¬ 
tracts existing between the plaintiff and each of its employ¬ 
ees at its Lois Mill engaged and employed in th<f Produc¬ 
tion and Maintenance Departments thereof; 

(2) it will result in the loss of the liberty of the plaintiff 
to enter into contracts with such employees and prospective 
employees individually upon terms mutually satisfactory to 
each; 

(3) it will result in a continuance of the disturbed con¬ 
ditions at said Mill, impairing the efficiency and harmonious 
labor relations thereat; 

(4) it will result in the expenditure of substantial sums 
by the plaintiff in defending charges and complaints of vio¬ 
lation of provisions of the National Labor Relations Act; 
and 

(5) it will force a shut-down of said Mill, resulting in 
the loss of customers and goodwill, the loss of the going 
concern value of said Mill to the plaintiff and its existing 
organization, and the loss of the good will of many loyal 
employees to whom it will cause extreme hardship. 

(1) The extent of the loss and injury which would be suf¬ 
fered by the plaintiff if the election directed to be held by 
the National Labor Relations Board at the Lois Mill of 
rhe plaintiff is held is not, and will not be, ascertainable in 
a pecuniary value. 

XVII. The Court erred in failing and refusing 
and adopt the plaintiff’s proposed conclusions of l^w on the 
Application for a Preliminary Injunction and on the Mo- 


to accept 
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tion to Dismiss the Bill of Complaint, and on each of them, 
severally, as follows, or the substance of them; and 
210 in failing and refusing to accept and adopt each of 
said conclusions and each part thereof, severally, or 
the substance thereof: 

1. This suit arises under the Constitution and laws of 
the United States and involves the construction, applica¬ 
tion, validity and enforcement of the National Labor Rela¬ 
tions Act. 

2. Neither the plaintiff in its manufacturing operations 
at its Lois Mill is engaged in, nor do the labor relations 
between it and its employees at said Mill or among such 
employees in connection with such operations constitute, 
commerce with foreign nations or among the several States, 
nor do such operations or such relations directly affect such 
commerce, nor do they burden or obstruct such commerce 
or the free flow thereof, nor have they led nor do they tend 
to lead t6 labor disputes burdening or obstructing such 
commerce or the free flow thereof, nor do such operations 
occur or feuch relations exist in the course or current of 
commerce with foreign nations or among the several States, 
nor are they an integral part of the operations of instru¬ 
mentalities of such commerce. Such manufacturing opera¬ 
tions are of a purely local and intrastate character con¬ 
ducted within the State of Georgia. 

3. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 2, there is grave doubt that the plaintiff in its 
manufacturing operations at its Lois Mill is engaged in, or 
that the labor relations between it and its employees at said 
Mill or aihong such employees in connection with such op¬ 
erations constitute, commerce with foreign nations or 
among the several States or that such operations or such 
relations directly affect such commerce or burden or ob¬ 
struct such commerce or the free flow thereof or have led 
or tend to lead to labor disputes burdening or obstructing 
such commerce or the free flow thereof or that such opera¬ 
tions occiir or that such relations exist in the course or cur¬ 
rent of commerce with foreign nations or among the several 
States or are an integral part of the operations of instru¬ 
mentalities of such commerce. 

4. The employees of the plaintiff engaged and employed 
in connection with its manufacturing operations at 
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211 its Lois Mill are not engaged in commerce with for¬ 
eign nations or among the several States nor in ac¬ 
tivities which directly affect such commerce, nor do such 
activities burden or obstruct such commerce or the free 
flow thereof, nor have they led nor do thev tend to lead to 
labor disputes burdening or obstructing such commerce or 
the free flow thereof, nor do such activities occur in the 
course or current of commerce with foreign nations or 
among the several States, nor are they an integral part of 
the operations of instrumentalities of such commerce. Such 
activities are of a purely local and intrastate character con¬ 
ducted within the State of Georgia. 

5. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 4, there is grave doubt that the employees of the 
plaintiff engaged and employed in connection wij:h its man¬ 
ufacturing operations at its Lois Mill are engaged in com¬ 
merce with foreign nations or among the several States or 
in activities which directly affect such commence or that 
such activities burden or obstruct such commerce or the 
free flow thereof or have led or tend to lead to labor dis¬ 
putes burdening or obstructing such commerce or the free 
flow thereof or that such activities occur in the course or 
current of commerce with foreign nations or among the 
several States or are an integral part of the operations of 
instrumentalities of such commerce. 

6. The contracts of employment between the plaintiff and 
each of its employees at its Lois Mill and the right of the 
plaintiff to negotiate individually with each of such employ¬ 
ees as it and each such employee shall see fit are valuable 
rights which the plaintiff is entitled to exercise and enjoy 
and which, under the Constitution of the Unixed States, 
are not subject to regulation or control under any of the 
provisions of the National Labor Relations Act. 

7. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 6, there is grave doubt that under the Constitution 
of the United States the contracts of employment between 
the plaintiff and each of its employees, and the right of the 
plaintiff to negotiate individually with each of its employ¬ 
ees as it and each such employee shall see fit, are subject to 
regulation or control under any of the provisions of the 
National Labor Relations Act. 
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8. The holding of the election directed by the Na- 
212 tional Labor Relations Board to be held among the 
employees at the Lois Mill of the plaintiff by breech¬ 
ing the employment contracts existing between the plaintiff 
and each of its employees at said Mill engaged and em¬ 
ployed in the Production and Maintenance Departments 
thereof; by resulting in the loss of the liberty of the plain¬ 
tiff to enter into contracts with such employees and pros¬ 
pective employees individually upon terms mutually satis¬ 
factory to each; by resulting in a continuance of the dis¬ 
turbed conditions at said Mill, impairing the efficiency and 
harmonious relations thereat; by resulting in the expendi¬ 
ture of substantial sums by the plaintiff in defending 
charges and complaints of violation of provisions of the 
National Labor Relations Act; and bv forcing a shut-down 
of said Mill, resulting in the loss of customers and good will, 
the loss of the going concern value of said Mill to the 
plaintiff and its existing organization, and in the loss of the 
good will of many loyal employees, to whom it will cause 
extreme hardship, threatens to and will cause the plaintiff 
irreparable and irremediable loss, damage and injury. 

9. The irreparable and irremediable loss, damage and in¬ 
jury with which the plaintiff is threatened and which will 
be caused to the plaintiff as a result of the breach of the 
employment contracts existing between the plaintiff and 
each of its employees at said Mill engaged and employed 
in the Prbduction and Maintenance Departments thereof; 
the loss of the liberty of the plaintiff to enter into contracts 
with such employees and prospective employees individu¬ 
ally upon terms mutually satisfactory to each; the continu¬ 
ance of the disturbed conditions at said Mill, impairing the 
efficiency and harmonious labor relations thereat; the ex¬ 
penditure of substantial sums by the plaintiff in defending 
charges and complaints of violation of provisions of the 
National Labor Relations Act; and the shut-down of said 
Mill, resulting in the loss of customers and goodwill, the 
loss of the going concern value of said Mill to the plaintiff 
and its existing organization, and the loss of the good will 
of many loyal employees, to whom it will cause extreme 
hardship, can not be ascertained in a pecuniary value, and 
the plairitiff would be unable to prove the full or exact 
amount thereof in any court of law, and the plaintiff is 
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without a timely, plain, adequate and complete remedy at 
law. 

10. If the plaintiff should refuse permission to, 
213 or resist, prevent, impede or interfere with 
vestigation or any other steps which any 
of the National Labor Relations Board or any of i 
or agencies should take or attempt to take to carry 
of the purposes of the National Labor Relations 
plaintiff would thereby express itself to, and be th 
with, the immediate imposition of a fine in the maximum 
amount of $5,000 pursuant to the provisions of Section 12 
of said Act and the officers and employees of the plaintiff 
would be exposed to, and be threatened with, the immediate 


imposition of such a fine or imprisonment for as 
one year, or both, pursuant to the provisions of s 
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anv in- 
* 

member 
s agents 
out any 
Act, the 
reatened 


much as 
luch Sec¬ 


tion 12, for the prevention of which there does not exist a 
timely, plain, adequate or complete remedy at law and 
which fine and imprisonment constitute such a heavy and 
stringent penalty as to preclude the plaintiff from seeking 
to exercise its constitutional rights and as to coerce the 
plaintiff, its officers and employees, into permitting said 
Board, its agents and agencies, to invade the constitu¬ 
tional rights of the plaintiff, its officers and employees, 
without legal warrant and cause it to suffer damage thereby 
as a result of the disclosure of confidential information 
pertaining to the business of the plaintiff at its Lois Mill, 
which the plaintiff is entitled to have preserved as confiden¬ 
tial; wherefore, the plaintiff is entitled to have issue out 
of this Court an injunction restraining and enjoining the 
defendants, individually and as members of said Board, and 
each of them, and their assistants, employees, agents and 
representatives, and each of them, and their assistants, em 
ployees, agents and representatives, and each of th^m, from 
taking, or attempting to take, any action, and froi|n carry¬ 
ing out, or attempting to carry out, any purposes, the tak¬ 
ing or carrying out of which would require the plaintiff 
not to resist, prevent, impede or interfere with any member 
of said Board or any of its agents or agencies, until it shall 
have been determined finally whether or not said Act is 
constitutional with respect to the manufacturing operations 
of the plaintiff at its Lois Mill or to the relations between 
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the plaintiff and its employees there or to the relations 
among such employees. 

11. The National Labor Relations Act is illegal and void 
in so far as it affects the manufacturing operations of the 
plaintiff at its Lois Mill or results in interference 
• 214 with the relations between the plaintiff and any of 
its employees or among such employees engaged at 
said Mill in such manufacturing operations in that it vio¬ 
lates the Constitution of the United States in the following 
respects: 

(a) The Act is in purpose, in essence and on its face an 
attempt to regulate matters not committed to the Federal 
Government by the Constitution, by regulating industry, in¬ 
cluding the relations between employer and employee, in 
respect to rates of pay, wages, hours of employment and 
other conditions of employment. 

(b) The Act is violative of the Commerce Clause in that 
it seeks to regulate matters concerning wholly intrastate 
business, regulation which does not constitute the regula¬ 
tion of commerce among the several States. 

(c) The Act is violative of the Tenth Amendment to the 
Constitution of the United States, in that it constitutes an 
invasion by the Federal Government of fields of regulation 
reserved by that amendment to the States or to the People. 

(d) The Act is violative of the Fifth Amendment to the 
Constitution of the United States in that 

(1) It attempts to deprive the plaintiff without due proc¬ 
ess of law of the liberty guaranteed to it by that amend¬ 
ment; 

(2) It attempts to deprive the plaintiff without due proc¬ 
ess of laW of its property rights, including subsisting con¬ 
tract rights with its employees and its rights to bargain and 
deal individually with its employees in respect to rates of 
pay, wages, hours of employment or other conditions of 
employment; 

(3) It is wholly arbitrary, capricious and unequal; 

(4) It attempts to deprive the plaintiff of its subsisting 
contracts with its employees individually and to deprive its 
employees of such contracts without due process of law; 

(5) It attempts to take the private property of the 
215 plaintiff for a public use without the payment of just 
compensation. 
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(e) The Act is violative of the Fourth Amendment to the 
Constitution of the United States in that it perjnits and 
authorizes unreasonable searches and seizures of papers 


and effects of employers, including the plaintiff. 


(f) The Act is violative of the Third Article of Ithe Con¬ 
stitution of the United States in that judicial powbr of the 


United States in large part by said Act is attempted to be 


vested in the National Labor Relations Board apd not in 
the courts as required by said Article, and said Act at¬ 
tempts to infringe upon the constitutional authority of the 
courts of the United States. 

(g*) The Act is violative of the Seventh Amendment to 
the Constitution in that no trial by jury is permitted or re¬ 
quired by said Act. 

(h) The Act is violative of the Ninth Amendment to the 
Constitution of the United States in that by said Act the 
Government of the United States through the Congress has 
presumed and purported to assume jurisdiction and con¬ 
trol of certain rights retained by the States or by the 
People. 

(i) The Act is violative of the Constitution of the United 
States in that the legislative power conferred upon the Con¬ 


gress of the United States is therein unlawfully and ille¬ 


gally delegated to the National Labor Relations Board. 


12. Regardless of the accuracy of the foregoing Con¬ 
clusion No. 11, there is grave doubt that the National Labor 
Relations Act is legal and constitutional in so tar as it 
affects the manufacturing operations of the plaintiff at its 
Lois Mill or results in interference with the relations be¬ 
tween the plaintiff and any of its employees or among such 
employees engaged at said Mill in such manufacturing op¬ 
erations, because of the question of its validity lender the 
Constitution of the United States in the respects ^et out in 
such Conclusion No. 11. 


13. The National Labor Relations Act is illegal, 
216 void and unconstitutional as a whole for tble reason 
that it purports to apply indiscriminately and equally 
to all employers whether or not they are engaged in com¬ 
merce with foreign nations or among the several States or 
in transactions which directly affect such commerce and to 
their relations with such employees and to such employees. 

14. Regardless of the accuracy of the foregoing conclu- 
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sion No. 13, there is grave doubt that the National Labor 
Relations Act is legal and constitutional in any respect in 
that it purports to apply indiscriminately and equally to all 
employers whether or not they are engaged in commerce 
with foreign nations or among the several States or in 
transactions which directlv affect such commerce and to the 
relations with their employees and to such employees. 

15. Regardless of the accuracy of any of the foregoing 
Conclusions Nos. 11, 12, 13 and 14, and of the power of the 
Congress of the United States under the Constitution of the 
United States to decide or define the unit appropriate for 
the purposes of collective bargaining, the National Labor 
Relations Board in deciding that the unit appropriate for 
the purposes of collective bargaining at the Lois Mill of 
the plaintiff is composed of the employees of the Production 
and Maintenance Department of said Mill and in directing 
that the election directed to be held by it shall be held 
among such employees has acted unlawfully and illegally by 
presuming and purporting to exercise legislative power con¬ 
ferred upon the Congress of the United States and thereby 
unlawfully and illegally delegated to said Board. 

16. Regardless of the accuracy of the foregoing Conclu¬ 
sions Nos. 11, 12, 13 and 14 and of the power of the Con¬ 
gress of the United States under the Constitution of the 
United States to decide or define the unit appropriate for 
the purposes of collective bargaining, and regardless of the 
accuracy of the foregoing Conclusion No. 15, there is grave 
doubt that the National Labor Relations Board in decid¬ 
ing that the unit appropriate for the purposes of collective 
bargaining at the Lois Mill of the plaintiff is composed of 
the employees of the Production and Maintenance Depart¬ 
ments of said Mill and in directing that the election 

217 directed to be held by it shall be held among such em¬ 
ployees has not acted unlawfully and illegally by pre¬ 
suming and purporting to exercise legislative power con¬ 
ferred upon the Congress of the United States and thereby 
unlawfully and illegally delegated to said Board. 

17. All actions, orders and authorities attempted and 
purported to be exercised by the defendants, their agents 
or representatives under and by force of the National Labor 
Relations Act are void and unconstitutional for each and 
all of the reasons set forth in the foregoing Conclusion No. 
13. 
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18. Regardless of the accuracy of the foregoing Con¬ 
clusion No. 17, there is grave doubt, for each and all of the 
reasons set forth in the foregoing Conclusion No. 14, that 
any actions, orders or authorities attempted or purported 
to be exercised by the defendants and their agents or repre¬ 
sentatives under and by force of the National Labor Rela¬ 
tions Act are legal or constitutional. 

19. Under the terms of the National Labor Relations Act 
it is the duty of employers subject thereto to bargain collec¬ 
tively in respect of the rates of pay, wages, houxjs of em¬ 
ployment or other conditions of employment of alj of their 
employees within any unit appropriate for collective bar¬ 
gaining with the representatives selected or designated by 
a majority of the employees in such unit, and is made illegal 
and unlawful for the plaintiff to bargain with its employees 
in the Production and Maintenance Departments of its Lois 
Mill, individually or otherwise, or for such employees, or 
any of them, to bargain with the plaintiff with respect to 
rates of pay, wages, hours of employment or oth^r condi¬ 
tions of employment, if Local No. 1871, United Textile 
Workers of America, shall be designated or selected in the 
election directed to be held by the National Labor Relations 
Board among the employees of the plaintiff at saift Mill as 
the representatives of all of the employees of the plaintiff 
in the Production and Maintenance Departments of said 
Mill pursuant to said Act. 

20. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 19, there is grave doubt that under i;he terms 

218 of the National Labor Relations Act it is not the duty 
of employers subject thereto to bargain collectively 
with respect to the rates of pay, wages, hours of employ¬ 
ment or other conditions of employment of all of their em¬ 
ployees within any unit appropriate for collective bargain¬ 
ing with the representatives selected or designated by a 
majority of the employees in such unit, and that it is not 
made illegal and unlawful for the plaintiff to bargain with 
its employees in the Production and Maintenance Depart¬ 
ments of its Lois Mill, individually or otherwise, or for such 
employees, or any of them, to bargain with the plaintiff with 
respect to rates of pay, wages, hours of employment or 
other conditions of employment, if Local No. 187jL, United 
Textile Workers of America, shall be designated oj: selected 
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in the election directed to be held by the National Labor Re¬ 
lations Board among the employees of the plaintiff at said 
Mill as the representatives of all of the employees of the 
plaintiff in the Production and Maintenance Departments 
of said Mill pursuant to said Act. 

21. There is no procedure provided in the National Labor 
Relations 1 Act for the protection of the rights of the plain¬ 
tiff with respect to the holding of the election directed by 
the National Labor Relations Board to be held among the 
employees of the plaintiff at its Lois Mill, and there is no 
timely, plain, adequate or complete remedy at law for the 
protection of the constitutional and property rights of the 
plaintiff with respect to such election. 

22. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 21, there is grave doubt that there is any procedure 
provided in the National Labor Relations Act for the pro¬ 
tection of the rights of the plaintiff with respect to the 
holding of the election directed by the National Labor Re¬ 
lations Board to be held among the employees of the plain¬ 
tiff at its Lois Mill and there is no timely, plain, adequate 
or complete remedy at law for the protection of the con¬ 
stitutional and property rights of the plaintiff with respect 
to such election. 

23. The procedure provided by the National Labor Rela¬ 
tions Act for the review of orders of the National Labor 

Relations Board bv the courts of the United States 

* 

219 is not, and is not intended as, an exclusive statutory 
remedy and is not a timely, or a plain, or an ade¬ 
quate, or a complete remedy at law; and the statutory pro¬ 
visions for review of the orders of said Board do not make 
any provision for an independent judicial determination of 
all questions, both of law and of fact, essential to the pres¬ 
ervation of the constitutional rights of the plaintiff, nor is 
any provision made for an independent judicial determina¬ 
tion of the existence or non-existence of the fundamental 
or jurisdictional facts, the existence of which facts is a 
condition precedent to the operation of the statutory scheme 
as applied to the plaintiff. 

24. The procedure provided in the National Labor Rela¬ 
tions Act for the review of orders of the National Labor 
Relations Board does not afford the plaintiff a timely, 
plain, adequate or complete remedy at law, and, accord- 
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Conclu- 


inglv, it has no protection for its constitutional and prop¬ 
erty rights thereunder, and inasmuch as said Act is wholly 
unconstitutional and invalid, the remedy purportjedlv af¬ 
forded by said Act is not a remedy at all. 

25. Regardless of the accuracy of the foregoingj 
sion No. 24, there is grave doubt that the procedure pro 
vided in the National Labor Relations Act for the review 
of orders of the National Labor Relations Board would 
afford the plaintiff a timely, adequate or complete remedy 
at law, and, accordingly, that it has any protection for its 
constitutional and property rights thereunder add, inas¬ 
much as there is grave doubt that said Act is constitutional 
in any respect, there is equal doubt that the remedy pur¬ 
portedly afforded by said Act is a remedy at all. 

26. The motion to dismiss the Bill of Complaint should 
be denied. 

27. The plaintiff is entitled to have issue out of this Court 
a permanent injunction against the defendants indfvidually 
and as members of the National Labor Relation^ Board, 
enjoining them and each of them, and their assistants, em¬ 
ployees, agents and representatives, and each iff them, 
permanently and perpetually from holding or causing to 
be held an election pursuant to the National Latlor Rela¬ 
tions Act among the employees of the plaintiff at 

220 its Lois Mill at any time or times and froip having 
any proceeding or taking any action whatsoever at 
any time or times with respect thereto. 

28. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 27, the plaintiff is entitled to have issue o^t of this 
Court a preliminary injunction against the defendants, in¬ 
dividually and as members of the National Labor Relations 
Board, enjoining them and each of them, and their assist¬ 


ants, employees, agents and representatives, anq 


them, pendente life, from holding or causing to be held an 


each of 


election pursuant to the National Labor Relat 


among the employees of the plaintiff at its Loisi Mill at 
any time or times, and from having any proceeding or tak¬ 
ing any action whatsoever at any time or times witji respect 
thereto. 

XVIII. In finding and holding that the plaintiff will not 
suffer any great or irreparable damage cognizable in equity 


ons Act 
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merely by reason of the action of the defendants and their 
agents in conducting an election as directed by the defen¬ 
dants among the employees of the plaintiff or merely by 
reason of the certification by defendants of the results of 
such election to the parties in interest. 

XIX. In finding and holding that the National Labor Re¬ 
lations Act by its terms affords an adequate remedy. 

XX. In finding and holding that the plaintiff has an ade¬ 
quate remedy at law. 

XXI. Ih finding and holding that orders of the National 
Labor Relations Board are not self-executing and unen¬ 
forceable until reviewed by the appropriate United States 
Circuit Court of Appeals. 

XXII. In finding and holding that plaintiff will not suf¬ 
fer any great or irreparable damage or injury cognizable 
in equity by reason of any matter alleged in the bill of 
complaint. 

XXIII. In finding and holding that the National Labor 
Relations Act is not wholly unconstitutional. 

XXIV. In finding and holding that the plaintiff 
221 by refusing to obey the subpoena of the National 
Labor Relations Board is not punishable under Sec¬ 
tion 12 of the Nationl Labor Relations Act and that obe¬ 
dience to the Board’s subpoena can be enforced only in the 
United States District Courts under Section 11 (2) of the 
National Labor Relations Act. 

XXV. In finding and holding that jurisdiction to review 
final orders of the National Labor Relations Board and to 
determine constitutional and jurisdictional questions is 
vested exclusively in the Circuit Court of Appeals after 
application of the National Labor Relations Act by the 
National Labor Relations Board and after full develop¬ 
ment of 'the facts in accordance with the terms of the Na¬ 
tional Labor Relations Act. 

XXVI. In finding and holding that in this proceeding 
under Section 9 (c) of the National Labor Relations Act, 
the Board can enter no final order directed to plaintiff. 

XXVII. In not finding and holding contrary to the find¬ 
ings and holdings complained of in assignments of error 
Nos. XVIII to XXVI, inclusive. 

XXVIII. In failing and refusing to find and to hold 
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and in not finding and holding that the plaintiff in its manu¬ 
facturing operations at its Lois Mill at Douglasville, 
Georgia, and the relations between it and its emjjloyees 
and the relations among its employees engaged in manu¬ 
facturing at said plant are all local and intrastate in char¬ 
acter and effect. 

XXIX. In failing and refusing to find and to hold and 
in not finding and holding that the plaintiff would 

222 suffer great, irreparable and immediate injury cog¬ 
nizable in equity by the denial of the preliminary 

injunction. 

XXX. In failing and refusing to find and to hold and 
in not finding and holding that the plaintiff must lisk crim¬ 
inal prosecutions under Section 12 of the National Labor 
Relations Act as a condition precedent to testing the con¬ 
stitutionality of said Act or the jurisdiction of the Na¬ 
tional Labor Relations Board. 

XXXI. In failing and refusing to find and to hold and in 
not finding and holding that the provisions of Section 12 of 
the National Labor Relations Act are applicable to the 
plaintiff by reason of the facts disclosed by the bill of com¬ 
plaint. 

XXXII. In failing and refusing to find and to hold and 
in not finding and holding that the National Labor Rela¬ 
tions Act attempts to regulate matters which are purely 
local and intrastate in their nature and effect and which do 
not directly affect commerce with foreign nations hr among 
the several States. 

XXXIII. In failing and refusing to find and to [hold and 
in not finding and holding that the National Labor Rela¬ 
tions Act as applied to the plaintiff is repugnant to and 
violative of the Constitution of the United State^, partic¬ 
ularly Section Eight of Article One, and Artidle Three 
thereof, and the Tenth, Ninth, Fifth, Fourth andj Seventh 
Amendments thereto. 

XXXIV. In other respects apparent of record.! 

For which errors the plaintiff, Beaver Mills, pjrays that 
said order and decree of the Supreme Court of the 

223 District of Columbia, dated April 10th, 1936, be re¬ 
versed and that the cause be remanded to said Court 

with directions to overrule and deny the motion t<|> dismiss, 
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to grant a preliminary injunction as prayed, to grant a 
permanent injunction as prayed and for costs. 

RICHARD H. WILMER 
POPE F. BROCK 
DOUGLAS L. HATCH 
E. FONTAINE BROUN 

April 11th, 1936. 

Receipt of a copy of the foregoing assignments of error 
acknowledged this 11th day of April, 1936. 


Attorney for Defendants-Appellees 

224 Memorandum 
APRIL 14, 1936 

$50 deposited in lieu of bond on appeal. 

225 Praecipe and Designation of Record 

Filed April 13,1936. 

The Clerk of the Court will please prepare the record on 
appeal in the above-entitled cause and include therein the 
following: 

1. Bill of Complaint for Restraining Order and Injunc¬ 
tion, filed January 20, 1936. 

2. Rule to Show Cause, filed January 20, 1936. 

3. Order Continuing Rule to Show Cause, filed February 
4,1936. 

4. Order Continuing Rule to Show Cause filed Februarv 
10, 1936. 

5. Return to Rule to Show Cause, including Exhibits 
thereto, filed February 10, 1936. 

6. Affidavit of J. Warren Madden, filed February 14,1936. 

7. Motion to Dismiss, filed April 9,1936. 

8. Notice of Motion to Dismiss, filed April 9, 1936. 

9. Memorandum Opinion, filed April 2, 1936. 

10. Findings of Fact and Conclusions of Law, filed 

226 April 10, 1936. 

11. Decree denying temporary injunction and dis¬ 
missing bill of complaint, filed April 10, 1936. 
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12. Plaintiff’s Exceptions to Court’s Findings and Con¬ 
clusions and Refusals to Find and Conclude, filed April 10, 
1936. 

13. Order and entry showing notation and allowance of 
appeal, filed April 10, 1936. 

14. Docket entry showing filing of appeal bond. 

15. Assignment of Errors, filed April 13, 1936. 

16. Memorandum opinion, filed April 2, 1936, in the case 
of Heller Brothers Company, et cd v. Ralph H. Lind, et al., 
Equity No. 60593. 

17. This Praecipe and Designation of Record. 

RICHARD H. WILMER 
POPE F. BROCK 
DOUGLAS L. HATCH 
E. FONTAINE BROUN 

Attorneys for Plaintiff-Appellant. 

i 

Receipt of a copy of the foregoing Designation <^f Record 
is hereby acknowledged this 11th day of A$ril, 1936, 

227 and waiver of counter-designation is hereby noted. 

CHARLES FAHY 

Attorney for Defendants-Appellees. 

228 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, FRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the District of Columbia, hereby certify the fore¬ 
going pages numbered 1 to 227, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 60507 in Equity, wherein 
Beaver Mills is Plaintiff and J. Warren Madden, John M. 
Carmody and Edwin S. Smith, individually and as members 
of the National Labor Relations Board, are Defendants, as 
the same remains upon the files and of record in said court. 
IN TESTIMONY WHEREOF, I hereunto subscribe my 
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name and affix the seal of said court, at the City of Wash¬ 
ington, in said District, this 16th day of April, i936. 

FRANK E. CUNNINGHAM, 

Clerk. 


[seal] 


By CHAS. B. COFLIN, 

Ass’t Clerk. 


Endorsed on Cover: District of Columbia Supreme Court. 
No. 6699. ; Beaver Mills, a Corporation, Appellant, vs. J. 
Warren Madden, John M. Carmody and Edwin S. Smith, 
individually and as members of the National Labor Rela¬ 
tions Board. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Apr. 16, 1936* Moncure Burke, 
Clerk. 
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In the Supreme Court of the District of Columbia 

Holding an Equity Court 


In Equity No. 60508 


j. c. PILGRIM, 

FLOYD HUMPHRIES, 
MADEL RAINWATER, 
RUBY JOHNSON, 
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GEO. PARSON, 
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RUTH SHEAD, 
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LELA RHODEN, 
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MYRTIE BURNS, 

JOE PALMER, 
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W. W. PRITCHARD, 
FLORA PALMER, 

ANNIE PALMER, 

R. B. SHEAD, 
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INEZ HARDING, 

ROBERT HITCHCOCK, 

0. N. BLAIR, 

ANNIE MARY JACKSON, 
W. J. JACKSON, 

GUY HALL, 

CHARLIE GRAHAM, 
LELA HITCHCOCK, 

J. C. MORRIS, 

ALICE MORRIS. 


All of Douglasville, Douglas County, Georgia, 

PLAINTIFFS, 


vs. 

J. WARREN MADDEN, JOHN M. CARMODY AND 
EDWIN S. SMITH, INDIVIDUALLY AND AS 
MEMBERS OF THE NATIONAL LABOR RELA¬ 
TION BOARD, DENRIKE BUILDING, WASH¬ 
INGTON, D. C., DEFENDANTS. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, 
the following papers were tiled and proceedings 
had, in the above-entitled cause, to wit: 
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2 0 / Complaint for Restraining Order and 

Injunction 

Filed January 20, 1936 

The bill of complaint of plaintiffs respectfully shows to 
the Court as follows: 

1. The plaintiffs in this suit are J. C. Pilgrim, Floyd 
Humphries, Madel Rainwater, Ruby Johnson, 0. D. Nunis, 
Thurman Nunis, Mayme Nunis, Mrs. Lee Roebuck, P. 0. 
Bailey, Mrs. Maude Bailey, Eloy Bailey, Hubert Worthan, 
C. A. Hitchcock, Charlie Worthan, Sam Sheffield, Mrs. 
Ludie Saylors, Inez Saylors, Clovis Saylors, Roy Saylors, 
Mollie Reynolds, Lucius Grantham, A. A. Grantham, J. W. 
Cheek, Mrs. Ezma Keaton, Leonard Keaton, Mrs. Mae 
Cheek, E. J. McCravy, Mrs. Lottie McCravv, Janie Henson, 
N. H. Leach, Rosalie Parson, Geo. Parson, Josie O’Kelly, 
Imogene Howard, Ada Cheek, Ruth Shead, Elbia Pearson, 
W. E. Gilstrap, Coy Gilstrap, Millie Rainwater, Edna Wat¬ 
kins, Minnie Ragan, Lela Rhoden, Jonah E. Smith, Myrtie 
Burns, Joe Palmer, Luther Grantham, W. W. Pritchard, 
Flora Palmer, Annie Palmer, R. S. Shead, Grover Ellis, 
Inez Harding, Robert Hitchcock, 0. N. Blair, Annie Mary 
Jackson, W. J. Jackson, Guy Hall, Charlie Graham, Lela 
Hitchcock, J. C. Morris, and Alice Morris. 

2. Ehch plaintiff herein is a citizen of the United States 
and of the State of Georgia and a resident of Douglasville, 
Douglas County, Georgia. 

3. The Beaver Mills (hereinafter sometimes referred to 
as the Mills) is a corporation organized and existing under 
the laws of the Commonwealth of Massachusetts and owns 
and operates the Lois Mill, a cotton textile mill located at 

Douglasville, Douglas County, Georgia. 

3 4. At said mill raw cotton is manufactured into un¬ 
bleached broadcloth. 

5. Each of said plaintiffs is engaged and employed in 
the production or maintenance department of the Lois 
Mill of the Beaver Mills and each was so engaged and 
employed on November 23, 1935, and has been and was 
so engaged and employed between November 23, 1935, and 
January 14, 1936. 

6. The plaintiffs, Madel Rainwater, Ruby Johnson, May¬ 
me Nunis, Mrs. Maude Bailey, Mollie Reynolds, Mrs. 
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spinning 


Ezma Keaton, Janie Henson, Rosalie Parsop, Josie 
O’Kelly, Imogene Howard, Ruth Shead, Elbia [Pearson, 
Myrtie Burns, Flora Palmer, Annie Palmer, Inez [Harding, 
and Annie Mary Jackson, are employed in the saijd Mill as 
spinners, operating the spinning machines in the Aforesaid 
manufacturing process. 

7. The plaintiffs, 0. D. Nunis and W. W. Pritciard, are 
employed in the said Mill as roving haulers, their duties 
consisting of taking the roving from one machine in the 
said Mill to another for continuation of the said process of 
manufacture. 

8. The plaintiffs, Thurman Nunis, Coy Gilstrab, Grover 
Ellis, Robert Hitchcock and Charlie Graham, are employed 
in the said Mill as doffers in the spinning room, thjeir duties 
consisting of taking the full bobbins from the 
frames and replacing them with empty ones. 

9. The plaintiffs, Clovis Saylors, Roy Saylors, E. J. Mc- 
Cravy, Guy Hall, and Lela Hitchcock, are employed in 
the said Mill as battery hands, engaged in keeping 
batteries supplied with tilling yarn in the said p 

manufacture. 

4 10. The plaintiffs, J. W. Cheek and W 

strap, are employed in the said Mill as cajrd hands, 
operating the card machines in the said process of manu¬ 
facture. 

11. The plaintiffs, Floyd Humphries, P. C. Bailey, Sam 
Sheffield, Lucius Grantham, Joe Palmer and Luther Gran¬ 
tham, are employed in the said Mill as roving fraijne hands, 
operating the roving frames used in the said process of 
manufacture. 

12. The plaintiffs, Floy Bailey, Mrs. Ludie Saylors, Inez 
Saylors, Mrs. Mae Cheek, Mrs. Lottie McCravy, Ada 
Cheek, Edna Watkins, and Alice Morris, are employed in 
the said Mill as spooler hands, operating the machines 
known as “spoolers” used in the said process of manu¬ 
facture. 

13. The plaintiffs, C. A. Hitchcock, Charlie Worthan, 
and J. C. Morris, are employed in the said Mill as weavers, 
operating the looms used in the said process of manu¬ 
facture. 

14. The plaintiff, N. H. Leach, is employed in the said 
Mill as a bobbin cleaner, his duties consisting of cleaning 


the loom 
rocess of 

E. Gil- 
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waste yarii from used bobbins in the said process of manu¬ 
facture. 

15. The plaintiff, George Parson, is employed in the said 
Mill as a drawing hand, operating the drawing frames in 
the said process of manufacture. 

16. Thb plaintiff, Millie Rainwater, is employed in the 
said Mill as a warper creeler, engaged in keeping the 
warper creels filled with full spools of yarn in the said 
process of manufacture, 

17. The plaintiff, Minnie Ragan, is employed in the said 
Mill as a warper hand, in running warping machines in 

the said process of manufacture. 

5 18. The plaintiff, A. A. Grantham, is employed 
in the said Mill as an oiler, lubricating the machinery 

used in the said process of manufacture. 

19. The plaintiff, Mrs. Lee Roebuck, is employed in the 
said Mill as a smash hand in the weave room, engaged 
as assistant to the loom fixers in the maintenance of the 
looms used in the said process of manufacture. 

20. The plaintiff, R. B. Shead, is employed in the said 
Mill as a folder hand, operating the machine which folds 
the cloth in the said process of manufacture. 

21. The plaintiff, Jonah E. Smith, is employed in the 
said Mill as a cloth grader in the said process of manu¬ 
facture. 

22. The plaintiff, 0. N. Blair, is employed in the said 
Mill as a roll coverer, engaged in covering with new’ calf¬ 
skins thb spinning and roving frame rolls used in the said 
process of manufacture. 

23. The plaintiff, W. J. Jackson, is employed in the said 
Mill as an opener hand, engaged in opening bales of cotton 
and putting the contents thereof into the first machine in 
the said process of manufacture. 

24. The plaintiff, Hubert Worthan, is employed in the 
said Mill as a coal roller, rolling coal in a wheelbarrow^ 
from the coal pile to the boilers of the said Mill. 

25. The plaintiff, Leonard Keaton, is employed in the 
said Mill as a blowr-off man, engaged in cleaning lint with 
compressed air from machines used in the said process 
of manufacturing. 

26. The plaintiff, J. C. Pilgrim, is employed in the said 


warping 


oral em- 
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Mill in operating the tying machine which ties in the warps 
in the said process of manufacture. 

6 27. The plaintiff, Lela Rhoden, is employed in 

the said Mill as a spare hand, helping o^it in the 
said process of manufacture in the spooling and 
departments as she is needed. 

28. Each of said plaintiffs is working under an 
ployment contract between the Beaver Mills and himself or 
herself, which contracts govern rates of pay, wages, and 
hours of employment. Each of said contracts is terminable 
at the will of either party thereto without prior notice. 

29. Said contracts of employment between said Beaver 
Mills and each of these plaintiffs were entered into and 
have been and are to be performed entirely within the 
State of Georgia and the substantive rights thereunder of 
the parties thereto are governed by the law of the: State of 
Georgia. 

30. The rights of the plaintiffs to engage in employment 
or occupation within the State of Georgia in ^ntrastate 
activities not directly affecting interstate commerce, and 
their rights, privileges, duties and obligations as employees 


in such activities within the State of Georgia, are 


governed 


by the Constitution and laws of the State of Georgia. 

31. Each of said plaintiffs has been an employee at said 
Lois Mill over a period of not less than two yfears last 
past. The plaintiffs Floyd Humphries, Ruby Johnson, Mrs. 
Lee Roebuck, Charlie Worthan, Sam Sheffield, Mollie 
Reynolds, Mrs. Ezma Keaton, Leonard Keaton, jE. J. Mc- 
Cravv, Mrs. Lottie McCravy, Rosalie Parson, Josie 
O’Kelly, Ruth Shead, Millie Rainwater, Luther 
7 Grantham, R. B. Shead, Inez Harding, 0. N. Blair, 
Guy Hall, J. C. Morris and Alice Morris have been 
employed at said Lois Mill over a period of more than 
five years; the plaintiffs J. C. Pilgrim, Thurman Nunis, 
May me Nunis, Lucius Grantham, George Parson, Elbia 


Pearson, Joe Palmer, W. W. Pritchard, Grover 
Robert Hitchcock have been employed at said 
over a period of more than ten years; the plainti] 
Rainwater, P. C. Bailey, Mrs. Maude Bailey, C. 


cock, A. A. Grantham, N. H. Leach, W. E. Gilstrap, Myrtie 
Burns, Flora Palmer, and Lela Hitchcock have been em¬ 
ployed at said Lois Mill over a period of more than fifteen 


Ellis and 
Lois Mill 
ffs Madel 
A. Hitch- 
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years; the plaintiffs 0. D. Nunis, J. W. Cheek and Mrs. Mae 
Cheek have been employed at said Lois Mill over a period 
of more than twenty years; and the plaintiffs Minnie Ragan, 
Lela Rhoden, Annie Palmer and W. J. Jackson have been 
employed at said Lois Mill over a period of more than 
twenty-five years. 

32. On July 5, 1935, the President of the United States 
approved an Act of Congress known as Public No. 198, 
Seventv Fourth Congress, commonlv known as the National 
Labor Relations Act (hereinafter sometimes referred to as 
the Act) which, among other things, provided for the ap¬ 
pointment of a board to be known as the National Labor 
Relations Board (hereinafter sometimes referred to as the 
Board). Acting under the supposed authority of said Act, 
the President appointed the defendants J. Warren Madden 
as Chairman and member, and John M. Carmody and Ed¬ 
win S. Smith as members of said Board, and said persons, 
duly qualified, are now purporting to act as the National 
Labor Relations Board and are hereinafter sometimes re¬ 
ferred to as such. J. Warren Madden and John M. Car¬ 
mody are presently residing in the District of Co- 

8 lurhbia, and Edwin S. Smith is presently residing in 
Alexandria, Virginia, and thev are sued herein as 
defendants individuals and as members of said National 
Labor Relations Board. 

33. This suit arises under the Constitution and Laws 
of the United States and involves the construction, appli¬ 
cation, validity and enforcement of said Act of Congress of 
July, 1935, known as the National Labor Relations Act. 

34. The amount in controversy herein exceeds three thou¬ 
sand dollars ($3,000) exclusive of interest and costs. 

35. Said National Labor Relations Act provides in Sec¬ 
tions 7, 8 (3), 8 (5), 9 (a), (b), and (c), and Section 10 
(a) as follows: 

“Sec. 7. Employees shall have the right to self-organi- 
zation, to form, join, or assist labor organizations, to bar¬ 
gain collectively through representatives of their own 
choosing, and to engage in concerted activities, for the pur¬ 
pose of collective bargaining or other mutual aid or pro¬ 
tection. 

“Sec. 8. It shall be an unfair labor practice for an em¬ 
ployer— 
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“Sec. 8 (3). By discrimination in regard to hire or 
tenure of employment or any term or condition oi employ¬ 
ment to encourage or discourage membership in any labor 
organization: Provided, That nothing in this Act, or in the 
National Industrial Recovery Act (U. S. C., Sapp. VII, 
title 15, secs. 701-712), as amended from time toj time, or 
in any code or agreement approved or prescribed there¬ 
under, or in any other statute of the United States, shall 
preclude an employer from making an agreement with a 
labor organization (not established, maintained, or as¬ 
sisted bv any action defined in this Act as an unfair labor 
practice) to require as a condition of employment member¬ 
ship therein, if such labor organization is the representa¬ 
tive of the employees as provided in Section 9 (a), in the 
appropriate collective bargaining unit covered by such 
agreement when made. 

9 “Sec. 8 (5). To refuse to bargain collectively with 

the representatives of his employees, subject to the 
provisions of Section 9 (a). 


“Sec. 9 (a). Representatives designated or se 


ected for 


any indi- 
have the 


the purposes of collective bargaining by the majority of 
the employees in a unit appropriate for such purposes, 
shall be the exclusive representatives of all the employees 
in such unit for the purposes of collective barg 
respect to rates of pay, wages, hours of employment, or 
other conditions of employment: Provided, That 
vidual employee or a group of employees shall 
right at any time to present grievances to their Employer. 

“Sec. 9 (b). The Board shall decide in each cas^ whether, 
in order to insure to employees the full benefif of their 
right to self-organization and to collective bargaining, and 
otherwise to effectuate the policies of this Actj the unit 
appropriate for the purposes of collective bargaining shall 
be the employer unit, craft unit, plant unit, or subdivision 
thereof. 

“Sec. 9 (c). Whenever a question affecting Commerce 
arises concerning the representation of employees, the 
Board may investigate such controversy and certify to the 
parties, in writing, the name or names of the representa¬ 
tives that have been designated or selected. In any such 
investigation, the Board shall provide for an appropriate 


hearing upon due notice, either in conjunction w 


ith a pro- 
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ceeding under section 10 or otherwise, and may take a 
secret ballot of employees, or utilize any other suitable 
method to ascertain [sic] such representatives. 

"‘Sec. 10 (a). The Board is empowered, as hereinafter 
provided, to prevent any person from engaging in any un¬ 
fair labor practice (listed in section 8) affecting commerce. 
This power shall be exclusive, and shall not be affected by 
any other means of adjustment or prevention that has been 
or may be established by agreement, code, law, or other¬ 
wise.’ 9 

A copy of said public act No. 198, Seventy-Fourth Con¬ 
gress, commonly known as the National Labor Relations 
Act, is attached hereto and marked Exhibit A. 

36. On or about October 21, 1935, representatives of 
Local No. 1871 of the United Textile Workers of America 
filed a petition for investigation and certification of repre¬ 
sentatives pursuant to Section 9 (c) of the National Labor 
Relations Act with the National Labor Relations 
10 Board. A copy of said petition is attached hereto 
marked Exhibit B and prayed to be read and con¬ 
sidered as a part hereof. Thereafter, on the 23rd day of 
November, 1935, Charles N. Feidelson, Regional Director 
for the Tenth Region, National Labor Relations Board, 
issued a notice of hearing which was served on Local No. 
1871 of the United Textile Workers of America and on 
said Beaver Mills, and was published in a newspaper in 
and about the town of Douglasville, Georgia. Said notice 
recited that there had theretofore been filed with the Na¬ 
tional Labor Relations Board, Tenth Region, a petition by 
Local No. 1871, United Textile Workers of America, alleg¬ 
ing that a question affecting commerce had arisen concern¬ 
ing the representation of the employees of the Lois Mill at 
Douglasville, Georgia, owned and operated by the Beaver 
Mills, and requesting that, pursuant to authority granted 
in Section 9(c) of the National Labor Relations Act, the 
National Labor Relations Board investigate such contro¬ 
versy and certify the name or names of the representatives 
that had been designated or selected by said employees. 
Said notice of hearing further recited that it appeared 
to the National Labor Relations Board that a question 
affecting commerce had arisen concerning the representa¬ 
tion of employees of said plaintiff and that notice was there- 
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by given that pursuant to Section 9(c) of said Act on the 
3rd day of December, 1935, at 10 o’clock in the forenoon, 
in Room No. 324, the Old Post Office Building, 

Georgia, a hearing would be conducted before the 


Labor Relations Board bv a trial examiner to be designated 


by it in accordance with its rules and regulations 


Atlanta, 

National 


upon the 


as Trial 
was held 


question of representation affecting commerce which was 
alleged to have arisen. A copy of said notice is attached 
hereto marked Exhibit C and prayed to b^ read as 

11 a part hereof. 

37. Thereafter, the National Labor (Relations 
Board designated by its order Walter Wilbur 
Examiner to conduct said hearing, which hearing 
on December 3 and December 4, 1935. 

38. Thereafter, on or about the 14th dav of January, 
1936, the defendants, acting as the National Labor Rela¬ 
tions Board and “'acting pursuant to the powers vested 
in the National Labor Relations Board by Section 9 of the 
National Labor Relations Act” and the regulations and 
rules promulgated thereunder, directed that ah election 
by secret ballot be held among the employees of the said 
Lois Mill of the Beaver Mills, engaged in the Production 
and Maintenance Departments of said Mill on November 
23, 1935, and those employed between that date and Janu¬ 
ary 14, 1936, excepting overseers, second hands and su¬ 
pervisory and clerical employees and those who quit or 
had been discharged for cause during such period, to de¬ 
termine whether or not said employees desire to be repre¬ 
sented bv Local No. 1871 of the United Textile Workers 
of America. Plaintiffs are included among the employees 
in the Production and Maintenance Departments of said 
Mill during the said period and are not within ajiy of the 
excepting language of said “Direction for Election.” Said 
direction for election provided that said election be held 
under the direction and supervision of the Regional Di¬ 
rector for the Tenth Region, acting as the ageht of the 
National Labor Relations Board, and subject tb Article 
III, Section 9, of the Rules and Regulations of sbid Board 
and that said election be held within one week 
14th dav of January, 1936. Charles N. Fei 

12 the Regional Director, Tenth Region, 


from the 
delson is 
National 


Labor Relations Board. The said Feidelsoh has an- 
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nounced that he will hold said election pursuant to said 
direction on Tuesday, January 21, 1936, and will do so 
unless the relief hereinafter prayed for is granted. A copy 
of said direction for election is attached hereto marked 
Exhibit D and prayed to be read and considered as a part 
hereof. 

39. The Beaver Mills at the present time employs ap¬ 
proximately 230 employees at its Lois Mill at Douglas- 
ville, Georgia. 

40. Local No. 1871 of the United Textile Workers of 
America, through its President, Secretary-Treasurer and 
Recording Secretary, claimed to the National Labor Rela¬ 
tions Board in its petition for investigation and certification 
of representatives pursuant to Section 9 (c) of the National 
Labor Relations Act, that the number and classification of 
employee^ of said Mills whom it represents are: “Oper¬ 
ators in all Departments including cleaners, sweepers, re¬ 
pairmen and inspectors, all warehouse and yard employ¬ 
ees.’ * 

41. Local No. 1871, United Textile Workers of America, 
on or about July 9, 1935, circulated for signature among 
the employees of the Mills at said Lois Mill, and urged and 
advised said employees to sign, a document authorizing a 
bargaining committee of said Local No. 1871 to represent 
all of said employees for the purposes of collective bar¬ 
gaining with Beaver Mills in connection with rates of pay, 
wages, hours of employment and other conditions of em¬ 
ployment. 

13 42. Members and representatives of said Local 

No. 1871 represented, declared and claimed at the 
time of the circulation of said document and thereafter, 
that a majority of the employees at said Lois Mill are 
members of said Union and that said Union represents a 
majority of the employees of said Mill. 

43. At the aforesaid hearing held on December 3 and 4, 
1935, the President of said Local No. 1871 testified that 
approximately 190 employees of the mills at said Lois Mill 
are members of said Union. 

44. Plaintiffs, who constitute a minority of the ap¬ 
proximately 230 present employees at the Lois Mill, 
apprehend and fear and charge that if said election is held 
a majority of the producing and maintenance employees of 
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said Lois Mill will select and designate the said Local No. 
1871, United Textile Workers of America, as representa¬ 
tive pursuant to the “Direction of Election” aforesaid 
and under the terms and provisions of the said Act. 

45. Plaintiffs do not desire and are not willing that any 
representative or representatives designated or selected for 
the purpose of collective bargaining by the majority of the 
producing and maintenance employees at said L<|>is Mill 
shall represent these plaintiffs as provided and Contem¬ 
plated in said Act; but plaintiffs do desire to retain their 
individual rights and freedom in respect of bargaining 
with their employer in all matters relating to or affecting 
their employment. 

46. The town of Douglasville, Douglas County, Georgia, 
has a population of approximately two thousand (2000) 

persons. Each of the plaintiffs herein has his or 
14 her domicile in that community. Many of the plain¬ 
tiffs are natives of that communitv and have lived 

%> 

there all their lives. There is no industrv located in or 

%/ 

about Douglasville other than the said Lois Mill of the 
Beaver Mills. Douglasville is located approximately 
thirty (80) miles from Atlanta, Georgia, in a farming coun¬ 
try. Said Mill has been located in said town for more than 
thirty (30) years, and your plaintiffs, and other employees 
of said Mill, depend upon employment at the mill lor their 
livelihood. There is no demand from anv other spurce in 
or about the said town for employees in the plaintiffs’ line 
of work; nor is there anv other business in that cohimunitv 
employing large numbers of workers. If said Mil is shut 

down manv of these plaintiffs will be unable to find anv 
• •*. • 

employment in and about the town of Douglasville and will 
be forced to leave their domicile and seek their livelihood 
in employment elsewhere, or to apply for relief or charity. 

47. Said Beaver Mills owns two cotton mills other than 
its Lois Mill, being its Waterford Mill at Waterford, New 
York, and its French Broad Mill, at Asheville, North Caro¬ 
lina. Because of present business conditions, it is not cur¬ 
rently operating either of the said cotton mills. 

48. Plaintiffs are informed and believe, and therefore 
aver, that for the fiscal year September 29, 1934, to Sep¬ 
tember 28, 1935, Lois Mill was operated by Beaver Mills 
at a substantial cash loss before depreciation charges; and 
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that said Mill is at present being operated at a cash loss 
before depreciation charges, but that said loss at 

15 the present time, under the current labor costs, does 
not equal the shut-down costs, including taxes, in¬ 
surance, watchmen, and other items of expense involved in 
closing the said Mill down and maintaining it out of opera¬ 
tion. 

49. On July 24, 1935, because said Lois Mill was operat¬ 
ing at a loss, greater than the shut-down costs, said Mill 
was closed down for an indefinite period. 

50. In September and in October, 1935, many former 
employees of said Beaver Mills, including many of said 
plaintiffs, signed a petition for the reopening of said Mill 
in the following language, to wit: 

“We, the undersigned, former employees of Beaver 
Mills, affirming our loyalty and confidence in the managers, 
Mr. H. C. Dresser and Mr. T. W. Haddle, respectfully ask 
that if it' is at all practical and can be done without material 
loss to the company that operation of the mill be resumed 
as soon as possible. 

“We are all in desperate need of work and agree to such 
rules and regulations as are in effect at other mills in this 
section of the country.’’ 

51. That the aforesaid petition alleged in paragraph 50 
was prepared and caused to be circulated by members of 
the Civitan Club of Douglasville, Georgia, a local civic or¬ 
ganization composed of citizens and businessmen of said 
town. 

52. At the instance of residents of the town of Douglas¬ 
ville, substantial reductions were secured in the assessed 
valuations of the properties of said Mills for State and 
local taxes, resulting in a reduction of approximately 50% 
in the amount of such taxes. This assisted the said Mills 
to reopen and to resume operations, with consequent benefit 
not only to the employees of said Mill but to the town of 

Douglasville and the State of Georgia. 

16 1 53. On or about October 15, 1935, the said Lois 
Mill of the Beaver Mills reopened with the same 

schedule of hours, with a minimum wage equal to that for¬ 
merly attempted to be fixed by the applicable code under the 
National Industrial Recovery Act, but with a lesser number 
of employees than previously employed in said Mill. The 
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result was labor costs lower than those previously 


mg. 


obtain- 


the of- 


54. Notwithstanding the lowered labor costs and reduced 
burden of taxation attendant upon said reopening, the said 
Lois Mill has been operating since about October 15, 1935, 
and is now operating, at a cash loss before depreciation 
charges, as aforesaid. 

55. In the petition executed October 21, 1935, by 
ficers of Local No. 1871 aforesaid to the National Labor Re¬ 
lations Board for investigation and certification o:: repre¬ 
sentatives pursuant to Section 9(c) of the National Labor 
Relations Act, the said Local charged that the Mills had 
endeavored “to start up their plant under conditions that 
will greatly reduce the wages of the workers”. 

56. Your plaintiffs are informed and believe, and there¬ 
fore aver, that should the said Local No. 1871 be designated 
or selected by a majority of the employees of said Mill at 
the election directed by the defendants herein, or| at any 
other election directed by said defendants, the said Local 
No. 1871 will present a collective bargaining agreement to 
the said Mills increasing the labor costs of the sa^d Mills 
to a point at which the said Mills will be threatened with, 
and will sustain, a net cash operating loss so near jto or in 

excess of the overhead costs of a shut down, jthat the 
17 Mill will be closed, thereby depriving the plaintiffs 
of their employment. 

57. Plaintiffs are informed and believe, and therefore 
aver, that should the Mills be faced with the acceptance of 
such a collective bargaining agreement the directors thereof 
would be forced for the protection of their stockholders to 
order a shut down of the Mill, thereby deprivii} 
plaintiffs of employment as aforesaid. 

58. Plaintiffs are further informed and belie! 
therefore aver, that the expenses of the Beaver 
connection with the operation of its Lois Mill h^ve been 
appreciably increased, through the costs in connection with 
hearings, proceedings and otherwise, as the result of the 
actions of the defendants and their agents, as here] 
set out, taken pursuant to and in enforcement of 
Act, and that said expenses are continuing and in 
as a result of the action of said defendants in directing the 
holding of the election aforesaid; and the plaintiffs have 


g these 


ve, and 
(Mills in 


fnbefore 
the said 
breasing 
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been further informed and believe, and therefore aver, 
that if said expenses are not speedily curtailed and ended 
by the action of this court in restraining and enjoining 
the defendants from holding the said election, or causing 
the same to be held, the expenses of continued operation 
of the said Lois Mill will speedily and currently equal or 
exceed the shut down costs, resulting in the immediate 
closing of said Mill, whereby depriving these plaintiffs 
of their employment as aforesaid. 

18 59. Plaintiffs aver that, by reason of past experi¬ 

ences with the United Textile Workers of America, 
the management of the Beaver Mills, whether rightly or 
wrongly, regards it as opposed to the interests of said 
Mills to bargain collectivelv or to enter into collective 
agreements with Local 1871 of said Union. 

60. Plaintiffs further aver that when said Local No. 1871 


of United Textile Workers of America is designated and 
selected by a majority of the producing and maintenance 
employees of the Lois Mill as their representative pursuant 


to the said “Direction of Election’’ 


and the terms of said 


Act, the management of the Beaver Mills will refuse to 
bargain collectively with said Local as provided in said 
Act. Your plaintiffs are further informed and believe, and 
therefore aver, that the expense attendant upon defending 
any charge or complaint or other proceeding brought under 
the Act by reason of the said Mills’ refusal to bargain with 
said Local No. 1871, and of defending and prosecuting such 
proceeding to a final determination in the courts, will be 
sucli as to cause the costs of continued operation of the 
Lois Mill speedily and currently to equal or to exceed the 
shut-down costs; and your plaintiffs have been further 
informed and believe and therefore aver that the said 
Beaver Mills will shut down the said Lois Mill when faced 
with the necessity of incurring such expenses. 

61. Plaintiffs are advised and believe and therefore aver 
that as a result of said election they will lose their employ¬ 
ment in the Lois Mill of the Beaver Mills. 

62. Under the terms of the said Act it is made illegal and 
unlawful for the Beaver Mills to bargain with the 

19 plaintiffs individually or otherwise, or for the 
plaintiffs or any of them to bargain with Beaver 
Mills, in respect to rates of pay, wages, hours of employ- 
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ment and other conditions of employment, when said Union 
is designated or selected in said election as the represen¬ 
tative of all the employees of said Mills at its Lois Mill, 
pursuant to said Act. 

63. The plaintiffs have no means of protecting! their ex¬ 
isting employment, the terms and existence of ^heir em¬ 
ployment contracts, and their rights to bargain with their 
employer, and to avert the consequences which will flow 
from the aforesaid election, except by preventing the desig¬ 
nation or selection of a representative of the Employees 
of the Beaver Mills under the said Act; and ini order to 
prevent the designation or selection of such representative 
it is necessary to prevent the holding of the election which 
the National Labor Relations Board has ordered to be held 
as aforesaid. 

64. The damage which will accrue to plaintiffs by reason 

of their being deprived of their rights or any of them as 

herein alleged, while irreparable, is not ascertainable in 

pecuniarv value and thev would be unable to brove the 

amount or amounts thereof in anv court of law and are 

without a plain, adequate, complete or timely remedy at 

law or bv statute. 

* 

65. The plaintiffs are advised by counsel and charge that 
the National Labor Relations Act is illegal anfl void in 
that it violates the Constitution of the United States in the 

following as well as other respects: 

20 (a) The said Act is in purpose, in essence and on 

its face an attempt to regulate matters not com¬ 
mitted to the Federal Government bv the Constitution, bv 
regulating industry, including the relations between em¬ 
ployer and employee, in respect to rates of pay, wages, 
hours of employment and other conditions of employment. 

(b) The said Act is violative of the Commerce Clause 
in that it seeks to regulate matters concerning wholly 
intrastate business, regulation which does not constitute 
the regulation of commerce among the several stjates. 

(c) The said Act is violative of the Tenth Ajnendment 
to the Constitution of the United States, in that! it consti¬ 
tutes an invasion by the Federal Government of fields of 
regulation reserved by that amendment to the [States or 
to the People. 
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(d) The said Act is violative of the Fifth Amendment 
to the Constitution of the United States in that 

(1) It attempts to deprive the plaintiffs without due 
process of law of the liberty guaranteed to them by that 
amendment; 

(2) It attempts to deprive the plaintiffs without due 
process of law of their property rights, including subsist¬ 
ing contract rights with their employers and their inherent 
rights to bargain and deal with their employers in respect 
to rates of pay, wages, hours of employment or other con¬ 
ditions of employment; 

(3) It is wholly arbitrary, capricious and unequal; 

21 (4) It attempts to deprive the plaintiffs of their 
subsisting contracts with their employers individu¬ 
ally and to deprive their employers of such contracts with¬ 
out due process of law; 

(5) It attempts to take the private property of the plain¬ 
tiffs for a public use without the payment of just compen¬ 
sation. 

(e) The said Act is violative of the Third Article of the 
Constitution of the United States in that judicial power of 
the United States in large part by said Act is attempted 
to be vested in said National Labor Relations Board and 
not in the courts as required by said Article, and said Act 
attempts to infringe upon the constitutional authority of 
the courts of the United States. 

(f) The said Act is violative of the Seventh Amendment 
to the Constitution in that no trial by jury is permitted or 
required by said Act. 

(g) The said Act is violative of the Ninth Amendment 

to the Constitution of the Lmited States in that bv said Act 

* 

the Government of the United States through the Congress 
has presumed and purported to assume jurisdiction and 
control of certain rights retained by the States or by the 
people. 

(h) The said Act is violative of the Constitution of the 
United States in that the legislative power conferred upon 
the Congress of the United States is therein unlawfully and 
illegally delegated to the said National Labor Relations 

Board. 

22 66. The said Act is illegal and void and uncon¬ 
stitutional as a whole, for each and all of the grounds 

named in paragraph 65 hereof. 
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67. All actions, orders and authorities attempted and 
purported to be exercised by the defendants, their agents or 
representatives, under and by force of said Act are like¬ 
wise void and unconstitutional for each and all of the rea¬ 
sons set forth in paragraphs 65 and 66 hereof. 

68. The record made at the hearing held under the Act 
in respect of the petition for investigation by Local No. 
1871 on December 3 and 4, 1935, as aforesaid disc.oses, as 
a result of direct and cross-examination of R. K. Ffitts, the 
Assistant Treasurer and Assistant Clerk of the Beaver 
Mills, and F. B. Edwards, the cotton buyer of the said 
Beaver Mills, that the Beaver Mills is engaged at!its Lois 
Mill in the business of manufacturing raw cotton into un¬ 
bleached broadcloth; said raw cotton is purchased!in other 
States than the State of Georgia, and stored in its ware¬ 
house at Douglasville, Georgia, before being manufactured 
into broadcloth; that some of the materials including coal, 
in addition to the raw cotton, used in the manufacture of 
broadcloth by said Mills at said Lois Mill, are purchased 
by said Mills in other States than the State of Georgia; and 
some of the materials used in said manufacturing jare pur¬ 
chased in the State of Georgia; that over ninety per cent 
of the broadcloth so manufactured at its mill at Douglas¬ 
ville, Georgia, is sold by said Beaver Mills to purchasers 
outside the State of Georgia through a New York commis¬ 
sion merchant; that the said broadcloth produced at said 

Lois Mill is not finished but is manufactured into 
23 the gray stage; that the Beaver Mills owns no trans¬ 
portation facilities used in interstate commerce; that 
all of the materials used in manufacturing at s^id plant 
coming from without the State of Georgia and all the 
products of said mill going without the State of Georgia are 
transported by public carriers; that the freight on cloth 
manufactured at and shipped from said mill is paid by the 
purchasers; that all of the materials used in manufacturing 
at said mill which come from without the State of Georgia 
come to rest within the State of Georgia before their use 
in such manufacturing; that not more than six employees 
of the Beaver Mills are engaged in loading or unloading 
materials coming to said plant for manufacturing and the 
loading of products shipped from said plant; that the 
stockholders of Beaver Mills are in some instances also 
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stockholders in the Martel Mills Corporation and in The 
Henrietta Mills; that the mills of Martel Mills Corporation, 
which has six mills, one in the State of Georgia and the 
others in North and South Carolina, and the mills of The 
Henrietta Mills which owns and operates two mills in North 
Carolina and one in South Carolina, together with the mills 
owned bv the Beaver Mills, are managed bv the same man- 
agement; that the Beaver Mills owns a mill located near 
Asheville, North Carolina, but is not currently operating 
the same, and a mill at Waterford, New York, which is not 
being currently operated; that the chief executive officers 
of the Beaver Mills, The Henrietta Mills, and the Martel 
Mills Corporation are identical; that The Henrietta Mills 
is a North Carolina corporation, the Martel Mills Corpora¬ 
tion is at Delaware Corporation. Plaintiffs aver that the 
foregoing facts are true and correct and they allege the 
same herein. 

24 69. In pursuing their occupations as herein afore¬ 

said, the plaintiffs are not engaged in interstate com¬ 
merce bht in wholly intrastate activities. 

70. The intrastate activities in which the plaintiffs are 
engaged do not directly burden, obstruct or affect inter¬ 
state commerce. 

71. The Beaver Mills, in the manufacture of broadcloth 
at its Lois Mill, is not engaged in commerce, but is engaged 
solely in the operation of an intrastate activity within the 
State of Georgia. 

72. The said business of the Beaver Mills, carried on at 
the aforesaid Lois Mill, does not directly affect interstate 
commerce; and the National Labor Relations Act, and any 
actions or proceedings taken thereunder are unconstitu¬ 
tional, Void, invalid and of no legal effect whatsoever as 
applied to the Beaver Mills in the conduct of its said busi¬ 
ness, and as applied to its producing and maintenance em¬ 
ployees at its said Lois Mill, because in violation of the 
Fifth and Tenth Amendments to the Constitution of the 
United States and because outside the scope of any powers 
granted to the Congress by said Constitution. 

WHEREFORE, plaintiffs pray: 

1. That a temporary restraining order be granted forth¬ 
with restraining and enjoining the defendants, J. Warren 
Madden, John M. Carmody and Edwin S. Smith, individu- 




ailv and as members of the National Labor Relations 
Board, their and each of their assistants, employees, agents 
and representatives, and each of them, from holding or 
causing to be held an election pursuant to the Rational 
Labor Relations Act among the employees! of the 

25 Beaver Mills at its Lois Mill on January 21, 1936, or 
at any other time or times. 

2. That this Honorable Court issue its writ in due form 
of law directed to the defendants J. Warren Madden, 
Chairman, John M. Carmodv and Edwin S. Smith, indi¬ 
vidually and as members of the National Labor Relations 

* 

Board, ordering them, and each of them, at a certain day 
to appear before this Honorable Court and answer all and 
singular the matters and things herein set forth aud com¬ 
plained of, and further to perform and abide by sueu order, 
direction and decree as to this Court shall seem meet, just 
and proper. 

3. That this Honorable Court issue its order against all 
of the said defendants, and each of them, to show cause, if 
any they have, at a convenient date to be fixed by this 
Honorable Court, why a preliminary injunction should not 
be granted, restraining all and each of the aforementioned 
defendants during the pendency of this suit from deling any 
of the things herein complained of. 

4. That this Honorable Court grant and issue a prelim¬ 
inary injunction against J. Warren Madden, John |M. Car- 
mody and Edwin S. Smith, individually and as members of 
the National Labor Relations Board, enjoining th<fem, and 
each of them, and their assistants, employees, agents and 
representatives, and each of them, pendente life, frdm hold¬ 
ing, or causing to be held, an election pursuant to the Na¬ 
tional Labor Relations Act, among the employees of the 
Beaver Mills at its Lois Mill on January 21, 1936, or at 

any other time or times. 

26 5. That a permanent injunction be granted and 
issued bv this Honorable Court against J. Warren 

Madden, John M. Carmodv and Edwin S. Smith, individu¬ 
ally and as members of the National Labor Relations 
Board, enjoining them, and each of them, and their as¬ 
sistants, employees, agents and representatives, aid each 
of them, permanently and perpetually, from holding, or 
causing to be held, an election pursuant to the National 




20 J. C. PILGRIM, F. HUMPHRIES, M. RAINWATER ET AL. VS. 


Labor Relations Act among the employees of the Beaver 
Mills at its Lois Mill on Januarv 21, 1936, or at anv other 
time or times. 

6. That the plaintiffs may have such other and further 
relief in the premises that this Court shall deem just and 
proper. 
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Exhibit A 


[Public— No. 19S —74th Congress] 

[S. 1958] 

AN ACT 

To diminish the causes of labor disputes burdening or obstructing interstate and 
foreign commerce, to create a National Labor Relations Boanjl, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , 


FINDINGS AND POLICY 


Section 1 . The denial by employers of the right of 
organize and the refusal by employers to accept the 
collective bargaining: lead to strikes and other forms 


employees to 
procedure of 
of industrial 


strife or unrest, which have the intent or the necessary effect of 
burdening or obstructing commerce by (a) impairing jthe efficiency, 
safety, or operation of the instrumentalities of commerce; (b) occur¬ 
ring in the current of commerce; (c) materially affecting, restraining, 
or controlling the flow of raw materials or manufactured or processed 
goods from or into the channels of commerce, or the prices of such 
materials or goods in commerce; or (d) causing cj.iminution of 
employment and wages in such volume as substantially to impair or 
disrupt the market for goods flowing from or into the channels 
of commerce. 

The inequality of bargaining power between employees who do 
not possess full freedom of association or actual liberty of contract, 
and employers who are organized in the corporate or ether forms of 
ownership association substantially burdens and affects the flow 
of commerce, and tends to aggravate recurrent business depressions, 
by depressing wage rates and the purchasing power of wage earners 
in industry and by preventing the stabilization of competitive wage 
rates and working conditions within and between industries. 

Experience has proved that protection by law of the right of 
employees to organize and bargain collectively safeguards com¬ 
merce from injury, impairment, or interruption, and promotes the 
flow of commerce by removing certain recognized sources of indus¬ 
trial strife and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes arising outjof differences 
as to wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employers and employees. 

It is hereby declared to be the policy of the United States to 
eliminate the causes of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate these obstructions 
when they have occurred by encouraging the practice £md procedure 
of collective bargaining and by protecting the exercise by workers 
of full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of negotiating 
the terms and conditions of their employment or other mutual aid or 
protection. 


29 


22 


2 


[Pub. 198J 


DEFINITIONS 

Sec. 2. When used in this Act— 

(1) The term “person” includes one or more individuals, part¬ 
nerships, associations, corporations, legal representatives, trustees, 
trustees in bankruptcy, or receivers. 

(2) The term “ employer ” includes any person acting in the 
interest of an employer, directly or indirectly, but shall not include 
the United States, or any State or political subdivision thereof, or 
any person subject to the Railway Labor Act, as amended from time 
to time, or any labor organization (other than when acting as an 
employer), or anyone acting in the capacity of officer or agent of 
such labor organization. 

(3) The term “ employee ” shall include any employee, and shall 
not be limited to the employees of a particular employer, unless the 
Act explicitly states otherwise, and shall include any individual 
whose work has ceased as a consequence of, or in connection with, 
any current labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and substantially equiv¬ 
alent emplo} r ment, but shall not include any individual employed 
as an agricultural laborer, or in the domestic service of any family 
or person at his home, or any individual employed by his parent 
or spouse. 

(4) The term “ representatives 77 includes any individual or labor 
organization. 

(5) The term “labor organization 77 means any organization of 
any kind, or any agency or employee representation committee or 
plan, in which employees participate and which exists for the pur¬ 
pose, in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours of employ¬ 
ment, or conditions of work. 

(6) The term “ commerce 77 means trade, traffic, commerce, trans¬ 
portation, or communication among the several States, or between 
the District of Columbia or any Territory of the United States 
and any State or other Territory, or between any foreign country 
and any State, Territory, or the District of Columbia, or within 
the District of Columbia or any Territory, or between points in the 
same State but through any other State or any Territory or the 
District of Columbia or any foreign country. 

(7) The term “ affecting commerce 77 means in commerce, or bur¬ 
dening or obstructing commerce or the free flow of commerce, or 
having led or tending to lead to a labor dispute burdening or 
obstructing commerce or the free flow of commerce. 

(8) The term “unfair labor practice 77 means any unfair labor 
practice listed in section 8. 

(9) The term “ labor dispute 77 includes any controversy concerning 
terms, tenure or conditions of employment, or concerning the associ¬ 
ation or representation of persons in negotiating, fixing, maintain¬ 
ing, changing^ or seeking to arrange terms or conditions of employ¬ 
ment, regardless of whether the disputants stand in the proximate 
relation of employer and employee. 

(10) The term “National Labor Relations Board’’’means the 
National Labbf Relations Board created by section 3 of'this Act. 

(11) The term “ old Board ” means the National Labor Relations 
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Board established by Executive Order Numbered 6763 of the Presi¬ 
dent on June 29, 1934, pursuant to Public Resolution Numbered 44, 
approved June 19, 1934 (48 Stat. 1183), and reestablished and con¬ 
tinued by Executive Order Numbered 7074 of thel President of 
June 15, 1935, pursuant to Title I of the National Industrial Recov¬ 
ery Act (48 Stat. 195) as amended and continued b^ r Senate Joint 
Resolution 133 1 approved June 14, 1935. 

NATIONAL LABOR RELATIONS BOARD 

Sec. 3. (a) There is hereby created a board, to be| known as the 
“ National Labor Relations Board ” (hereinafter referred to as 
the “Board"), which shall be composed of three members, who 
shall be appointed by the President, by and with the advice and 
consent of the Senate. One of the original members shall be 
appointed for a term of one year, one for a term of three years, and 
one for a term of five years, but their successors shal l be .appointed 
for terms of five years each, except that any individual chosen to 
fill a vacancy shall be appointed only for the unexpired term of 
the member whom he shall succeed. The President shall designate 
one member to serve as chairman of the Board, ^ny member of 
the Board may be removed by the President, upon notice and hear¬ 
ing, for neglect of duty or malfeasance in office, but for no other 
cause. 

(b) xV vacancy in the Board shall not impair the right of the 
remaining members to exercise all the powers of the Board, and 
two members of the Board shall, at all times, constitute a quorum. 
The Board shall have an official seal which shall be judicially noticed. 

(c) The Board shall at the close of each fiscal year make a report 
in writing to Congress and to the President stating in detail the 
cases it has heard, the decisions it has rendered, the names, salaries, 
and duties of all employees and officers in the employ or under the 
supervision of the Board, and an account of ail moneys it has 
disbursed. 

Sec. 4. (a) Each member of the Board shall receive a salary of 
$10,000 a year, shall be eligible for reappointment, and shall not 
engage in any other business, vocation, or employment. The Board 
shall appoint, without regard for the provisions of ihe civil-service 
laws but subject to the Classification Act of 1923, ^s amended, an 
executive secretary, and such attorneys, examiners, and regional 
directors, and shall appoint such other employees with regard to 
existing laws applicable to the employment and compensation of 
officers and employees of the United States, as it may from time 
to time find necessary for the proper performance of its duties and 
as may be from time to time appropriated for by Congress. The 
Board may establish or utilize such regional, local, oif other agencies, 
and utilize such voluntary and uncompensated services, as may from 
time to time be needed. Attorneys appointed under this section 
may, at the direction of the Board, appear for and represent the 
Board in any case in court. Nothing in this Act shall be construed 
to authorize the Board to appoint individuals for the purpose of 
conciliation or mediation (or for statistical wort), where such 
service may be obtained from the Department of ]pabor. 

(b) Upon the appointment of the three originalJmembers of the 
Board and the designation of its chairman, the old Board shall cease 
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to exist-. All employees of the old Board shall be transferred to 
and become employees of the Board with salaries under the Classi¬ 
fication Act of 1923, as amended, without acquiring by such transfer 
a permanent or civil service status. All records, papers, and prop¬ 
erty of the old Board shall become records, papers, and property 
of the Board, and all unexpended funds and appropriations for the 
use and maintenance of the old Board shall become funds and appro¬ 
priations available to be expended by the Board in the exercise of 
the powers, authority, and duties conferred on it by this Act. 

(c) All of the expenses of the Board, including all necessary 
traveling and subsistence expenses outside the District of Columbia 
incurred by the members or employees of the Board under its orders, 
shall be allowed and paid on the presentation of itemized vouchers 
therefor approved by the Board or by any individual it designates 
for that purpose. 

Sec. 5. The principal office of the Board shall be in the District 
of Columbia, but it may meet and exercise any or all of its powers 
at any other place. The Board may, by one or more of its members 
or by such agents or agencies as it may designate, prosecute any 
inquiry necessary to its functions in any part of the United States. 
A member who participates in such an inquiry shall not be dis¬ 
qualified from subsequently participating in a decision of the Board 
in the same case. 

Sec. 6 . (a) The Board shall have authority from time to time 
to make, amend, and rescind such rules and regulations as may be 
necessary to carry out the provisions of this Act. Such rules and 
regulations shall be effective upon publication in the manner which 
the Board shall prescribe. 

RIGHTS OF EMPLOYEES 

Sec. 7. Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or other 
mutual aid or protection. 

Sec. 8. It shall be an unfair labor practice for an employer— 

(1) To interfere with, restrain, or coerce employees in the exer¬ 
cise of the rights guaranteed in section 7. 

(2) To dominate or interfere with the formation or adminis¬ 
tration of any labor organization or contribute financial or other 
support to it: Provided , That subject to rules and regulations made 
and published by the Board pursuant to section 6 (a), an employer 
shall not be prohibited from permitting employees to confer with 
him during working hours without loss of time or pay. 

(3) By discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization: Provided , That nothing 
in this Act, or in the National Industrial Recovery Act (U. S. C., 
Supp. VII, title 15, secs. 701-712), as amended from time to time, 
or in any code or agreement approved or prescribed thereunder, or 
in any other statute of the United States, shall preclude an employer 
from’making an agreement with a labor organization (not estab¬ 
lished, maintained, or assisted by any action defined in this Act 
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as an unfair labor practice) to require as a conditjon of employ¬ 
ment membership therein, if such labor organization is' the repre¬ 
sentative of the employees as provided in section 9 (a), in the appro¬ 
priate collective bargaining unit covered by such agreement when 
made. 

(4) To discharge or otherwise discriminate against an employee 
because he has filed charges or given testimony undejr this Act. 

(5) To refuse to bargain collectively with the representatives of 
his employees, subject to the provisions of Section 

REPRESENTATIVES AND ELECTIONS 

Sec. 9. (a) Representatives designated or selected for the pur¬ 
poses of collective bargaining by the majority of the employees in 
a unit appropriate for such purposes, shall be the exclusive repre¬ 
sentatives of all the employees in such unit for the purposes of 
collective bargaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment: Provided , That 
any individual employee or a group of employees shall have the 
right at any time to present grievances to their employer. 

(b) The Board shall decide in each case whether, in order to 
insure to employees the full benefit of their right to self-organiza¬ 
tion and to collective bargaining, and otherwise to effectuate the 
policies of this Act, the unit appropriate for the purposes of collec¬ 
tive bargaining shall be the employer unit, craft unit, plant unit, or 
subdivision thereof. 

(c) Whenever a question affecting commerce arises concerning 
the representation of employees, the Board may investigate such 
controversy and certify to the parties, in writing, the name or 
names of the representatives that have been designated or selected. 


for an appro- 
with a proceed- 
secret ballot of 


In any such investigation, the Board shall provid 
priate hearing upon due notice, either in conjunction 
ing under section 10 or otherwise, and may take a) 
employees, or utilize any other suitable method U> ascertin 1 such 
representatives. 

(d) Whenever an order of the Board made pursuant to section 
10 (c) is based in whole or in part upon facts certified following 
an investigation pursuant to subsection (c) of this section, and 
there is a petition for the enforcement or review of such order, such 
certification and the record of such investigation ^hall be included 
in the transcript of the entire record required to be filed under sub¬ 
sections 10 (e) or 10 (f), and thereupon the decree of the court 
enforcing, modifying, or setting aside in whole or }n part the order 
of the Board shall be made and entered upon the pleadings, testri 
mony, and proceedings set forth in such transcript. 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec. 10. (a) The Board is empowered, as hereinafter provided, 
to prevent any person from engaging in any unfair labor practice 
(listed in section 8) affecting commerce. This power shall be 
exclusive, and shall not be affected by any other Queans of adjust¬ 
ment or prevention that has been or may be established by agree¬ 
ment, code, law, or otherwise. 

(b) Whenever it is charged that any person has engaged in or is 
engaging in any such unfair labor practice, the Board, or any 


1 So in original. 
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agent or agency designated by the Board for such purposes, shall 
have power to issue and cause to be served upon such person a com¬ 
plaint stating the charges in that respect, and containing a notice 
of hearing before the Board or a member thereof, or before a desig¬ 
nated agent or agency, at a place therein fixed, not less than five days 
after the serving of said complaint. Any such complaint may be 
amended by the member, agent, or agency conducting the hearing 
or the Board in its discretion at any time prior to the issuance of 
an order based thereon. The person so complained of shall have 
the right to file an answer to the original or amended complaint 
and to appear in person or otherwise and give testimony at the 
place and time fixed in the complaint. In the discretion of the 
member, agent or agency conducting the hearing or the Board, any 
other person may be allowed to intervene in the said proceeding 
and to present testimony. In any such proceeding the rules of 
evidence prevailing in courts of law or equity shall not be controlling. 

(c) The testimony taken by such member, agent or agency or 
the Board shall be reduced to writing and filed with the Board. 
Thereafter, in its discretion, the Board upon notice may take fur¬ 
ther testimony or hear argument. If upon all the testimony taken 
the Board shall be of the opinion that any person named in the 
complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall 
issue and cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor practice, 
and to take puck affirmative action, including reinstatement of 
employees with or without back pay, as will effectuate the policies 
of this Act. Such order may further require such person to make 
reports from time to time showing the extent to which it has com¬ 
plied with the order. If upon all the testimony taken the Board 
shall be of the opinion that no person named in the complaint has 
engaged in or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue an order 
dismissing the said complaint. 

(d) Until a transcript of the record in a case shall have been 
filed in a court, as hereinafter provided, the Board may at any 
time, upon reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any finding or 
order made or issued by it. 

(e) The Board shall have power to petition any circuit court 
of appeals of the United States (including the Court of Appeals 
of the District of Columbia), or if all the circuit courts of appeals 
to which application may be made are in vacation, any district 
court of the United States (including the Supreme Court of the 
District of Columbia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the enforcement of 
such order and for appropriate temporary relief or restraining 
order, and shall certify and file in the court a transcript of the 
entire record in the proceeding, including the pleadings and testi¬ 
mony upon which such order was entered and the findings and 
order of the Board. Upon such filing, the court shall cause notice 
thereof to be served upon such person, and thereupon shall have 
jurisdiction 6i the proceeding and of the question determined 
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therein, and shall have power to grant such temporary relief or 
restraining order as it deems just and proper, and fto make and 
enter upon the pleadings, testimony, and proceedings set forth in 
such transcript a decree enforcing, modifying, and enforcing as 
so modified, or setting aside in whole or in part the order of the 
Board. No objection that has not been urged before the Board, its 
member, agent or agencv, shall be considered bv the court, unless 
the failure or neglect to urge such objection shall be excused because 
of extraordinary circumstances. The findings of the Board as to 
the facts, if supported by evidence, shall be conclusive. If either 
party shall apply to the court for leave to adduce additional evi¬ 
dence and shall show to the satisfaction of the court that such addi¬ 
tional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the hearijng before tho 
Board, its member, agent, or agency, the court may order such 
additional evidence to be taken before the Board, its rfciember, agent, 
or agency, and to be made a part of the transcript. Tjhe Board may 
modify its findings as to the facts, or make new findings, by reason 
of additional evidence so taken and filed, and it shall file such modi¬ 
fied or new findings, which, if supported by evidence, shall be con¬ 
clusive, and shall file its recommendations, if any, for the modifica¬ 
tion or setting aside of its original order. The jurisdiction of the 
court shall be exclusive and its judgment and decree shall be final, 
except that the same shall be subject to review by t^ie appropriate 
circuit court of appeals if application was made to the district court 
as hereinabove provided, and by the Supreme Court of the United 
States upon writ of certiorari or certification as provided in sections 
239 and 240 of the Judicial Code, as amended (U. S. C., title 28, 
secs. 346 and 347). 

(f) Any person aggrieved by a final order of the ijtoard granting 

or denying in whole or in part the relief sought may Obtain a review 
of such order in any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides or transacts 
business, or in the Court of Appeals of the District ojf Columbia, by 
filing in such court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the aggrieved party 
shall file in the court a transcript of the entire record lin the proceed¬ 
ing, certified by the Board, including the pleading and testimony 
upon which the order complained of was entered and the findings 
and order of the Board. Upon such filing, the court shall proceed 
in the same manner as in the case of an application by the Board 
under subsection (e), and shall have the same exclusive jurisdiction 
to grant to the Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or setting aside 
in whole or in part the order of the Board; and the findings of the 
Board as to the facts, if supported by evidence, shalljin like manner 
be conclusive. I 

(g) The commencement of proceedings under subsection (e) or (f) 
of this section shall not, unless specifically ordered by the court, 
operate as a stay of the Board’s order. 
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(h) When granting appropriate temporary relief or a restraining 
order, or making and entering a decree enforcing, modifying, and 
enforcing as so modified or setting aside in whole or in part an order 
of the Board, as provided in this section, the jurisdiction of courts 
sitting in equity shall not be limited by the Act entitled “An Act to 
amend the Judicial Code and to define and limit the jurisdiction of 
courts sitting in equity, and for other purposes ”, approved March 
23, 1932 (U. Si. C., Supp. VII, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and 
if possible within ten days after they have been docketed. 

INVESTIGATORY POWERS 

Sec. 11. For the purpose of all hearings and investigations, which, 
in the opinion of the Board, are necessary and proper for the exercise 
of the powers vested in it by section 9 and section 10— 

(1) The Board, or its duly authorized agents or agencies, shall at 
all reasonable times have access to, for the purpose of examination, 
and the right to copy any evidence of any person being investigated 
or proceeded against that relates to any matter under investigation or 
in question. Any member of the Board shall have power to issue 
subpenas requiring the attendance and testimony of witnesses and 
the production of any evidence that relates to any matter under inves¬ 
tigation or in question, before the Board, its member, agent, or agency 
conducting the hearing or investigation. Any member of the Board, 
or any agent or agency designated by the Board for such purposes, 
may administer oaths and affirmations, examine witnesses, and receive 
evidence. Such attendance of witnesses and the production of such 
evidence may be required from any place in the United States or any 
Territory or possession thereof, at anv designated place of hearing. 

(2) In case of contumacy or refusal to obey a subpena issued to 
any person, any District Court of the United States or the United 
States courts of any Territory or possession, or the Supreme Court 
of the District of Columbia, within the jurisdiction of which the 
inquiry is carried on or within the jurisdiction of which said person 
guilty of contumacy or refusal to obey is found or resides or trans¬ 
acts business, upon application by the Board shall have jurisdiction 
to issue to sudh person an order requiring such person to appear 
before the Board, its member, agent, or agency, there to produce 
evidence if so ordered, or there to give testimony touching the matter 
under investigation or in question; and any failure to obey such 
order of the court may be punished by said court as a contempt 
thereof. 

(3) No person shall be excused from attending and testifying or 
from producing books, records, correspondence, documents, or other 
evidence in obedience to the subpena of the Board, on the ground 
that the testimony or evidence required of him may tend to incrim¬ 
inate him or subject him to a penalty or forfeiture; but no indi¬ 
vidual shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege against 
self-incrimination, to testify or produce evidence, except that such 
individual so testifying shall not be exempt from prosecution and 
punishment for perjury committed in so testifying. 
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(4) Complaints, orders, and other process and papers of the Board, 
its member, agent, or agency, may be served either personally or by 
registered mail or by telegraph or by leaving a copy thereof at the 
principal office or place of business of the person" required to be 
served. The verified return by the individual so serving the same 
setting forth the manner of such service shall be proo£ of the same, 
and the return post office receipt or telegraph receipt therefor when 
registered and mailed or telegraphed as aforesaid shall be proof of 
service of the same. Witnesses summoned before the Board, its 
member, agent, or agency, shall be paid the same fees and mileage 
that are paid witnesses in the courts of the United States, and wit- 

dn<r the same 


paid for like 

may be made 
wherein the 


nesses whose depositions are taken and the persons ta 
shall severally be entitled to the same fees as are 
services in the courts of the United States. 

(5) All process of any court to which application 
under, this Act may be served in the judicial distric 
defendant or other person required to be served resides or may be 
found. 

(6) The several departments and agencies of the Government, 
when directed by the President, shall furnish the Board, upon its 
request, all records, papers, and information in their possession 
relating to any matter before the Board. 

Sec. 12. Any person who shall willfully resist, prevent, impede, 
or interfere with any member of the Board or any o:: its agents or 
agencies in the performance of duties pursuant to this Act shall be 
punished by a fine of not more than $5,000 or by imprisonment for 
not more than one year, or both. 

LIMITATION’S 

Sec. 13. Nothing in this Act shall be construed so as to interfere 
with or impede or diminish in any way the right to strike. 

Sec. 14. Wherever the application of the provisions of section 
7 (a) of the National Industrial Recovery Act (U. S. C., Supp. VII, 
title 15, sec. 707 (a)), as amended from time to time, or of section 
77 B, paragraphs (1) and (m) of the Act approved June 7, 1934, 
entitled “An Act to amend an xVct entitled ‘An Act to establish a 
uniform system of bankruptcy throughout the United States’ 
approved July 1, 1S9S, and Acts amendatory thereof and supple¬ 
mentary thereto” (48 Stat. 922, pars. (1) and (m)), as amended 
from time to time, or of Public Resolution Numbered 44, approved 
June 19, 1934 (48 Stat. 1183), conflicts with the application of the 
provisions of this Act, this Act shall prevail: Provided , That in 
any situation where the provisions of this Act cannot be validly 
enforced, the provisions of such other Acts shall remain in full 
force and effect. 

Sec. 15. If any provision of this Act, or the application of such 
provision to any person or circumstance, shall be held invalid, the 
remainder of this Act, or the application of such provision to per¬ 
sons or circumstances other than those as to which it [is held invalid, 
shall not be affected thereby. 

Sec. 16. This Act may be cited as the “ National Lf a b° r Relations 
Act,” 

Approved, July 5, 1935. 
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FREDERICK H. WOOD, 

15 Broad Street, New York, N. Y. 

POPE F. BROCK, 

Atlanta, Georgia. 

FRANCIS H. BALDY, 

79 Worth Street, New York, N. Y. 

RICHARD H. WILMER, 

Transportation Bldg., Washington, D. C. 

DOUGLAS L. HATCH, 

Transportation Bldg., Washington, D. C. 

Attorneys for Plaintiffs. 


District of Columbia, s$: 

J. C. Pilgrim and Floyd Humphries, being duhf sworn, 
upon oath, depose and say: That they are two of the 
plaintiffs whose names are subscribed to the fore- 
28 going bill of complaint; that they have read said 
bill and know the contents thereof, and verily be- 
lieve the facts therein stated to be true; that they are 
authorized to subscribe and have subscribed the; names 
of each of the plaintiffs therein to said bill, and that 
they are authorized to and hereby do make this verifica¬ 
tion on behalf of each of the said plaintiffs named therein. 

J. C. PILGRIM 
FLOYD HUMPHRIES 


Subscribed and sworn to before me this 20th 1 day of 
January, 1936. 

JESSIE G. LANE, 

Votary Public , ID. C. 


(Here follows Exhibit A pages marked 29 to 37 inclusive) 
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Exhibit B. 

38 United States of America 

Before the National Labor Relations Board 

Tenth Region. 

Case No.R. 

In the matter of Beaver-Lois Mills, Douglasville, Ga. and 
Local #1871 United Textile Workers of America, 
Douglasville, Georgia. Petitioner. 

Petition for Investigation and Certification of Representa¬ 
tives Pursuant to Section 9{c) of the National Labor 
Relations Act 

Name of Employer Beaver-Lois Mills, 

Address Douglasville, Georgia. 

General nature of business—Manufacture of Prints, Broad¬ 
cloths and drill (Cotton Textile) 

Approximate number of employees—300. Desciption of 
the bargaining unit which petitioner claims is appropriate 
—All employees except supervising force and office force. 
Approximate Number of Employees in such Bargaining 
Unit: Two Hundred and ninety (290). 

Number and classification of employees which representa¬ 
tives on whose behalf petition is filed claim to represent 
Operators in all Departments including cleaners, sweepers, 
repairmen and inspectors, all warehouse and yard employ¬ 
ees. 

Names of any other known individuals or labor organi¬ 
zations who claim to represent any of the employees in such 
bargaining unit—None. 

Any other facts which petitioner considers relevant. 
On Sept. 28th there was circulated a petition among 
the workers of the plant which we considered is an effort 
on the part of the Beaver-Lois Mills to start up their plant 
under conditions that will greatly reduce the wages of the 
workers. 

The undersigned hereby alleges that a question has arisen 
concerning the representation of the employees in 

39 the above bargaining unit, in that: After the signing 
of this petition mentioned above that the plant is now 

starting up. The Petition heading was as follow^: 
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“We, the undersigned former employees of Bejaver Mill 
affirm our loyalty and confidence in the managers, H. C. 
Dresser and T. W. Haddle and respectfully ask that if it is 
at all practical and can be done without material loss to the 
Company, that operation of the mill be resumed as soon as 
possible. We are all in desperate need of work and agree 
to such rules and regulations as are in effect at oiher mills 
in this section of the country.” 

The undersigned further alleges that said question con¬ 
cerning representation is a question affecting Commerce 
within the meaning of said act. 

The undersigned requests that pursuant to section 9(c) 
of the National Labor Relations Act, the National Labor 
Relations Board investigate such controversy and certify 
to the parties the name or names of the representatives 
that have been designated or selected by said employees. 

Name and address of employees or representatives fil¬ 
ing the petition. (If made by a labor organization 
the name and official position of the person actinj 
organization). 

(S) H. G. SANDERS, Pre 

(S) J. J. HEAD, Secty-Treas. 

(S) LOWELL WHITE, Rec. Secty. 
Local 1871, U. T. W. A. 

Subscribed and sworn to before me this 21 day of Octo¬ 
ber, 1935 at 

(S) J. H. HERRED, N. P.j 
State at Large 

Exhibit C. 

40 United States of America 

Before the National Labor Relations Boaijd 

Tenth Region 

Case No. X-R-2. 

In the Matter of Beaver Mills-Lois Mill and Local 
United Textile Workers of America. 


give also 
!sr for the 


s. 


No. 1871, 


Notice of Hearing 


There has heretofore filed with the National Labor Rela¬ 


tions Board, Tenth Region, a petition by Local 


No. 1871, 
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United Textile Workers of America, alleging that a ques¬ 
tion affecting commerce has arisen concerning the represen¬ 
tation of the employees in the Lois Mill, Douglasville, 
Georgia, owned and operated by the Beaver Mills of New 
York, New York, and requesting that, pursuant to author¬ 
ity granted in Section 9(c) of the National Labor Relations 
Act, the National Labor Relations Board investigate such 
controversy and certify the name or names of the represen¬ 
tatives that have been designated or selected by said em- 
ployees. 

A copy of said petition is attached hereto. 

It appearing to the National Labor Relations Board that 
a question affecting commerce has arisen concerning the 
representation of emplovees in said plant, 

YOU ARE HEREBY NOTIFIED that, pursuant to Sec¬ 
tion 9(c) of the National Labor Relations Act, on the 3rd 
day of December, 1935, at 10:00 o'clock in the forenoon, in 
Room No. 324 Old Post Office Building, Atlanta, Georgia, 
a hearing will be conducted before the National Labor Re¬ 
lations Board, by a Trial Examiner to be designated 
41 by it in accordance with its Rules and Regulations, 
upon the question of representation affecting com¬ 
merce which has arisen, at which time and place you shall 
have the right to appear, in person or otherwise, and give 
testimony. 

Enclosed herewith for your information is a copy of the 
Rules and Regulations, Series 1, made and published by 
the Natidnal Labor Relations Board pursuant to authority 
granted in the National Labor Relations Act. Your atten¬ 
tion is particularly directed to Article III of said Rules 
and Regulations. 

IN WITNESS WHEREOF the National Labor Relations 
Board hgs caused this, its Notice of Hearing, to be signed 
by the Regional Director for the Tenth Region on the 23d 
dav of November, 1935. 

CHARLES N. FEIDELSON, 
Regional Director for the 
Tenth Region 
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42 Before the National Labor Relations Board 

Tenth Region 

Case No. X-R-2. 

In the Matter of Beaver-Lois Mills and Local 187L "United 

Textile Workers of America. 

Direction for Election 

The National Labor Relations Board, having found that 
a question affecting commerce has arisen concerning the 
representation of the employees of the Production and 
Maintenance Departments of the Beaver-Lois Mil^s, Doug- 
iasville, Georgia, and acting pursuant to the powers vested 
in the National Labor Relations Board by Section 9 of 
the National Labor Relations Act, approved July 5, 1935, 
and pursuant to Article III, Section 8 of the National La¬ 
bor Relation Board Rules and Regulations, Series I, hereby 
directs that as part of the investigation authorized by the 
Board in the above case to ascertain representatives for 
collective bargaining with the Beaver-Lois Mills aij election 
by secret ballot shall be conducted within a period of one 
week from the date of this direction for election tjnder the 
direction and supervision of the Regional Directo^ for the 
Tenth Region acting in this matter as the Ageist of the 
National Labor Relations Board, and subject to Article III, 
Section 9 of said Rules and Regulations, among the employ¬ 
ees engaged in the Production and Maintenance Depart¬ 
ments, of the Beaver-Lois Mills on November 23, ]1935 and 
those employed between that date and the date of this direc¬ 
tion for election in the Production and Maintenance De¬ 
partments, excepting over-seers, second hands, supervisory 
and clerical employees and those who quit] or have 

43 been discharged for cause during such period, to 
determine whether or not they desire to ])e repre¬ 
sented by Local 1871 United Textile Workers of America. 

Signed at Washington, D. C. this the 14th day of Janu¬ 
ary, 1936. 

(Signed) J. WARREN MADDEN 
EDWIN S. SMITH, 

Member 
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44 Rule to Shoiv Cause. 

Filed January 20, 1936 

Upon consideration of the verified Bill of Complaint of 
J. C. Pilgrim, et al., filed herein the 20th day of January, 
1936, it is by the Court on this 20th day of January, 1936, 
ORDERED that the above-named defendants and each 
of them appear in this Court on the fifth day of February 
1936, at the hour of 10 o’clock A. M., or as soon thereafter 
as counsel mav be heard, and show cause, if anv thev have, 
why they, or any of them, their and each of their assistants, 
employees, agents and representatives, and each of them, 
should not be restrained and enjoined pendente lite, indi¬ 
vidually and as members of the National Labor Relations 
Board, from holding or causing to be held an election pur¬ 
suant to the National Labor Relations Act among 

45 the employees of the Beaver Mills at its Lois Mill 
on January 21, 1936, or at any other time or times, 

provided a copy of this order and of the Bill of Complaint 
filed herein be served forthwith on each of said defendants. 

JESSE C. ADKINS, 

Justice. 

5:00 P. M. 

Jan. 20, 1936, Service accepted. 

CHARLES FAHY, 

Atty. for defts. 

46 Order Continuing Ride to Show Cause 

Filed Februarv 4, 1936 

This 6ause came on to be heard on the Rule to Show 
Cause heretofore issued on January 20, 1936, and there¬ 
upon, upon consideration thereof, it is this 4th day of 
February, 1936, 

ORDERED that said Rule to Show Cause be continued 
to Monday, February 10, 1936, at 10 o’clock a.m. 


No objection: 

s/ 

JESSE C. ATKINS, 
Justice. 


s/ 

RICHARD WILMER 


s/ 

DOUGLAS HATCH, 
Attorneys for Plaintiff 


S/ 

CHARLES FAHY, 
Attorney for Defendants 




J. W. MADDEN, J. M. CAEMODY AND E. S. SMIT 


37 


47 Order Continuing Rule to Show Cause 

Filed February 10, 1936 

This cause came on to be heard on the Rule to Show 
Cause heretofore issued on January 20, 1936, and there¬ 
upon, upon consideration thereof, it is 
ORDERED that said Rule to Show Cause be continued 
to Tuesday February 11, 1936, at 10 o’clock a.m. | 

JESSE C. ADKINS, j 

Justice. 

No objection: 

RICHARD H. WILMEfe 
DOUGLAS L. HATCH 
Attorneys for Plaintiff 
CHARLES FAHY, | 

Attorney for Defendants 

48 Return to Rule to Show Cause 

Filed February 10, 1936. 

Now come defendants, J. Warren Madden, Johii M. Car- 
mody and Edwin S. Smith, individually and as coinstituting 
the National Labor Relations Board, and for their return 
to the rule to show cause issued herein on the 20th day of 
January, 1936, requiring them to show cause wh^ the tem¬ 
porary injunction prayed for in complainant’s Bill of Com¬ 
plaint should not issue, state as follows: 

1. Defendants admit each and every allegation of para¬ 
graph 1 of said Bill of Complaint. 

2. Defendants deny, for lack of information, each and 
every allegation of paragraph 2 of said Bill of Complaint. 

3. Defendants admit each and every allegation of para¬ 
graph 3 of said Bill of Complaint. 

4. Defendants admit each and every allegation of para¬ 
graph 4 of said Bill of Complaint. 

5. Defendants deny, for lack of information,, each and 
every allegation of paragraph 5 of said Bill of Complaint, 
except that they admit that all the plaintiffs herein, except 

Ruth Shead, Coy Gilstrap, Minnie Ragan ind Robert 

49 Hitchcock, were employed in the production and 
maintenance departments of the Lois JVtill of the 

Beaver Mills on November 23, 1935. 
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6-27. Defendants deny, for lack of information, each and 
every allegation of paragraphs 6 to 27 inclusive of said Bill 
of Complaint. 

28. Defendants deny each and every allegation of para¬ 
graph 28 of said Bill of Complaint. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that the employment relations between plain¬ 
tiffs and their employer, the Beaver Mills, are not governed 
by any written or formal contracts covering any fixed period 
of time, but merely by day-to-day oral understandings; that 
plaintiffs may quit their employment or may be discharged 
by their employer at any time without notice in advance 
and without cause; that the terms and conditions of their 
employment may be changed by their employer at any time 
without notice in advance. 

Attached hereto, as part of this return, and marked Ex¬ 
hibits A, B, and C, respectively, are affidavits of H. G. San¬ 
ders, J. J. Head and L. L. Cheek, all dated January 28,1936. 

29. Defendants deny each and every allegation of para¬ 
graph 29 of said Bill of Complaint. 

30. Defendants deny each and every allegation of para¬ 
graph 30 of said Bill of Complaint. 

31. Defendants deny, for lack of information, each and 
every allegation of paragraph 31 of said Bill of Complaint. 

32. Defendants deny each and every allegation of para¬ 
graph 32 of said Bill of Complaint, except that they admit 
the first sentence of said paragraph and further admit that 
the President of the United States, acting under the author¬ 
ity of the National Labor Relations Act, appointed the de¬ 
fendants J. Warren Madden, as Chairman and member, 
and John M. Carmodv and Edwin S. Smith as members, of 
the National Labor Relations Board, and that said per¬ 
sons, duly qualified, are now acting as said National Labor 
Relations Board; defendants further admit that J. Warren 

Madden and John M. Carmody are presently resid- 
50 ing in the District of Columbia and that Edwin S. 

Sinith is presently residing in Alexandria, Virginia. 

33. Defendants admit each and every allegation of para¬ 
graph 33 of said Bill of Complaint, but defendants aver that 
this Court has no jurisdiction to grant equitable relief. 

34. Defendants deny each and every allegation of para¬ 
graph 34 of said Bill of Complaint. 
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of para- 
of para- 
of para- 


35. Defendants admit each and every allegation| of para¬ 
graph 35 of said Bill of Complaint. 

36. Defendants admit each and every allegation of para¬ 
graph 36 of said Bill of Complaint. 

37. Defendants admit each and every allegation of para¬ 
graph 37 of said Bill of Complaint. 

38. Defendants admit each and every allegation of para¬ 
graph 38 of said Bill of Complaint except that ttjiey deny, 
for lack of information, that plaintiffs are included among 
the employees in the production and maintenance depart¬ 
ment of the Lois Mill during the period from November 23, 
1935 to January 14, 1936, and that plaintiffs are nbt within 
any of the excepting provisions of the ‘ 4 Direction for Elec¬ 
tion” issued by the National Labor Relations Board Janu¬ 
ary 14, 1936. 

39. Defendants admit each and every allegation] 
graph 39 of said Bill of Complaint. 

40. Defendants admit each and every allegation 
graph 40 of said Bill of Complaint. 

41. Defendants deny each and every allegation 
graph 41 of said Bill of Complaint. 

Further answering the allegations of said paragraph, 
defendants aver that during a period of several weeks be¬ 
ginning July 9, 1935, Local No. 1871, United Texti le Work¬ 
ers of America, circulated for signature among the employ¬ 
ees of the Lois Mill of the Beaver Mills; except the clerical 
and supervisory force, and urged said employee^ to sign 
a petition reading as follows: 

51 “We, the undersigned employees of the Beaver 
Lois Mills Company hereby select as our representa¬ 
tives for the purpose of bargaining collectively with said 
Company, Local No. 1871 of the United Textile Workers of 
America and the Georgia Federation of Labor. We hereby 
authorize and request these organizations to epter into 
negotiations with our employer for the purpose 
ing agreement on wages, hours and working c 
We agree to abide by all provisions of agreement reached 
by these representatives and our employer, the Beaver Lois 
Mills Company.” 

Defendants further aver that 236 persons then 
by the Beaver Mills in the Lois Mill signed saicl 
of whom 189 were so employed on November 23, 


of reach- 
nditions. 


employed 

petition, 

1935. 
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Attached hereto as part of this return and marked Ex¬ 
hibit D is a certified photostatic copy of the above men¬ 
tioned petition as introduced in evidence by said Local at 
the hearing' conducted by the National Labor Relations 
Board in Atlanta on December 3 and 4, 1935. 

Attached hereto as part of this return and marked Ex¬ 
hibit E is a certified copy of the payroll lists of the employ¬ 
ees in the Lois Mill of the Beaver Mills as of November 
23, 1935, as introduced in evidence by said Mills at the 
aforesaid hearing. 

42. Defendants deny each and every allegation of para¬ 
graph 42 of said Bill of Complaint. 

Further answering the allegations of said paragraph de¬ 
fendants aver that at the hearing conducted by the Na¬ 
tional Labor Relations Board in Atlanta on December 3 and 
4, 1935, Local No. 1871 claimed that a majority of the em¬ 
ployees of the Lois Mill were members of said Local and 
that a majority of said employees had designated and se¬ 
lected said Local as their representative for collective bar¬ 
gaining. 

43. Defendants admit each and every allegation of para¬ 
graph 43 of said Bill of Complaint. 

44. Defendants deny, for lack of information, each and 
every allegation of paragraph 44 of said Bill of Complaint. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that at the hearing conducted by the 
52 National Labor Relations Board in Atlanta on De¬ 
cember 3 and 4, 1935, the Beaver Mills, represented 
by one of the attorneys who are counsel for plaintiffs in this 
case, contended that the great majority of employees of said 
Mills did not desire to choose any representative for col¬ 
lective bargaining and that not more than a very small mi¬ 
nority of said employees wished Local No. 1871 to repre¬ 
sent them or had designated or selected said Local as their 
representative or would designate or select said Local in an 
election; that in support of this contention the Beaver Mills 
introduced evidence at said hearing to show that shortly 
before the Lois Mill reopened in October 1935 the Civitan 
Club of Douglasville, Georgia, caused a petition to be circu¬ 
lated which was signed by all but ten or twelve of the em¬ 
ployees of the Beaver Mills engaged at the Lois Mill and 
which read as follows: 
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“We, the undersigned former employees of Beaver Mill 
affirm our loyalty and confidence in the managers, H. C. 
Dresser and T. W. Haddle and respectfully ask that if it is 
at all practical and can be done without material loss to the 
company, that operation of the mill be resumed as soon 
as possible. 

“We are all in desperate need of work and agrees to such 
rules and regulations as are in effect at other mills in this 
section of the country; ’ ’ 

that in further support of its position the Beaver Stills in¬ 
troduced in evidence at said hearing a second petition which 
the Civitan Club had caused to be circulated shortly before 
said hearing, which was signed by 184 employees engaged 
at the Lois Mill, and which read as follows: 

“To the National Labor Relations Board, Atlanta, 
Georgia. 

Gentlemen: 

“We, the undersigned, employees of Beaver Mflls, Lois 
Mills, Douglasville, Georgia, are satisfied with our working 
conditions and do not want any election in our Mill or no 
other interference.” 

Further answering, defendants aver that upon the basis 
of the aforesaid petitions and the petition circulated by Lo¬ 
cal No. 1871, as set forth in paragraph 41 above, and upon 
all the evidence produced before the National Labor Rela¬ 
tions Board at said hearing in Atlanta on November 3 and 
4, 1935, it is impossible to determine at this time with any 
certainty whatsoever whether or not a majority of the em¬ 
ployees in the production and maintenance depart- 
53 ments of the Lois Mill desire Local No. 1871 to rep¬ 
resent them in collective bargaining or would select 
or designate said Local in an election conducted by said 
Board. 

Attached hereto as part of this return and marked Ex¬ 
hibit F is a certified copy of Paragraph 9 and the first sen¬ 
tence of Paragraph 13 of the Answer of Beaver Afills filed 
by said Mills with the National Labor Relations JSoard at 
the hearing conducted by said Board in Atlanta oif Decem¬ 
ber 3 and 4, 1935, denying that Local No. 1871 represents a 
majority of the employees of the Lois Mill and alleging that 
a decided majority of said employees are definitely! opposed 
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to participating in an election or selecting representatives 
for collective bargaining. 

Attached hereto as part of this return and marked Ex¬ 
hibit G is a certified copy of an extract from the testimony 
of W. S. O’Neal in the aforesaid hearing with respect to the 
above mentioned first petition, the heading of which peti¬ 
tion is set forth in Exhibit B of the Bill of Complaint herein. 

Attached hereto as part of this return and marked Ex¬ 
hibit H is a certified photostatic copy of the above mentioned 
second petition as introduced in evidence by the Beaver 
Mills at the aforesaid hearing. 

Attached hereto as part of this return and marked Ex¬ 
hibit I is a certified copy of an extract from the transcript 
of the record of the aforesaid hearing setting forth a motion 
made bv Mr. Brock, counsel for the Beaver Mills in said 
hearing, at the close of said hearing requesting an order 
that the evidence clearly establishes that a majority of the 
employees of the Lois Mill do not care to engage in collec¬ 
tive bargaining under the Act. 

45. Defendants deny, for lack of information, each and 
every allegation of paragraph 45 of said Bill of Complaint. 

46. Defendants deny, for lack of information, each and 
every allegation of paragraph 46 of said Bill of Complaint, 
except that defendants admit that the town of Douglas- 
ville, Douglas County, Georgia, has a population of approxi¬ 
mately 2,000 persons and is located approximately 30 miles 
from Atlanta, Georgia. 

47. Defendants admit each and every allegation of 
54 the first sentence of paragraph 47 of said Bill of 
Complaint. Defendants deny, for lack of informa¬ 
tion, each and every allegation of the second sentence of 
said paragraph, except that defendants admit that the 
Beaver Mills is not currently operating either its Water¬ 
ford Mill or its Asheville Mill. 

48. Defendants deny, for lack of information, each and 
every allegation of paragraph 48 of said Bill of Complaint. 

49. Defendants deny, for lack of information, each and 
every allegation of paragraph 49 of said Bill of Complaint, 
except that defendants admit that the Lois Mill closed down 
on July 24, 1935. 

50. Defendants admit each and every allegation of para¬ 
graph 50 of said Bill of Complaint. 


J. W. MADDEN, J. M. CAR MOD Y AND E. S. SMITHJ 43 

51. Defendants admit each and every allegation of para¬ 
graph 51 of said Bill of Complaint. 

Defendants further aver that the mavor and several other 
officials of the town of Douglasville, Georgia, are Members 
of the Civitan Club; that the Civitan Club is and lias been 
openly opposed to the selection by employees in the Lois Mill 
of representatives who are not employees of the Lois Mill 
or who do not reside in Douglasville; that the Civitan Club 
has actively endeavored to prevent persons residing outside 
of Douglasville to confer with or represent the employees 
in the Lois Mill or to participate in the activities of said em¬ 
ployees relating to self-organization or collective bargain¬ 
ing. 

Attached hereto as part of this return and marked Ex¬ 
hibits J and K, respectively, are certified copies of extracts 

from the testimonv of W. S. O’Neal and E. C. Curtis in the 

* 

hearing conducted by the National Labor Relations Board 
in Atlanta on December 3 and 4, 1935, with respect to the 
attitude of the Civitan Club toward 4 ‘outside interference”. 

52. Defendants admit each and every allegation of para¬ 
graph 52 of said Bill of Complaint. | 

53. Defendants deny, for lack of information, ^ach and 
every allegation of paragraph 53 of said Bill of 

55 Complaint, except that defendants admit that the 
Lois Mill reopened on or about October 15, 1935. 

54. Defendants deny, for lack of information, each and 
every allegation of paragraph 54 of said Bill of Complaint. 

55. Defendants deny each and every allegation of para¬ 
graph 55 of said Bill of Complaint. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that in the petition executed October 21, 1935 
by the officers of Local No. 1871 to the National Labor Re¬ 
lations Board for investigation and certification of repre¬ 
sentatives pursuant to Section 9(c) of the National Labor 
Relations Act, said Local stated as follows: 

‘ * On Sept. 28th there was circulated a petition among the 
workers of the plant which we considered is an effort on 
the part of the Beaver—Lois Mills to start up th^ir plant 
under conditions that will greatly reduce the wag^s of the 
workers. ’ ’ 

A copy of said petition is attached to the Bill of Com¬ 
plaint herein as Exhibit B. 
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56. Defendants deny each and every allegation of para¬ 
graph 56 of said Bill of Complaint. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that by reason of the facts set forth in para¬ 
graph 44 above, it is highly uncertain whether or not Local 
No. 1871 will be designated or selected by a majority of 
the employees in the production and maintenance depart¬ 
ments of the Lois Mill at an election conducted by the de¬ 
fendants ; that it is impossible at this time to know whether 
or not Local No. 1871 will present any proposed agreement 
to the Beaver Mills, or if it did, whether or not such pro¬ 
posed agreement would have anything to do with the wages 
of employees in said Mills, or if it did, whether or not it 
would ask for any increase in wages or for such increases 
as would cause said Mills to close; that it is further im¬ 
possible at this time to know whether or not said Mills 
would accept a demand for such increase of wages and 
thereby go out of business or whether or not, if such de¬ 
mand were refused, said Local would be able by a strike or 
other pressure to enforce its demand. 

56 Further answering, defendants aver that Local 
No. 1871 is composed of employees in the production 
and maintenance departments of the Lois Mill; that all such 
production employees are eligible to join said Local; that 
numerous members of said Local are working at the same 
occupations as plaintiffs; that being engaged in such oc¬ 
cupations, they have the same interests as plaintiffs in their 
wages, hours and other conditions of employment and in the 
continuation of their employment; that if plaintiffs are de¬ 
prived of employment by reason of the closing of the Beaver 
Mills, even more members of said Local would likewise be 
deprived of employment; that it is therefore highly improb¬ 
able that said Union will by any action on its part force said 
Mills to close indefinitely and deprive employees of their 
employment. 

Attached hereto as part of this return and marked Ex¬ 
hibits L, M, N, 0, P, Q, R, S, and T, respectively are affi¬ 
davits of H. G. Sanders, J. J. Head, L. L. Cheek, R. D. 
Cross, Robert Wood, W. A. Turner, L. L. Cheek, R. D. 
Cross, Robert Wood, all dated January 23, 1936. 

Further answering, defendants aver that in no event 
could plaintiffs’ deprivation of employment by reason of 
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the closing of said Mills, if it occurred, be attributed to the 
holding* of an election by the National Labor Relations 
Board; that Local No. 1871 can make the same Remands 
upon said Mills previous to an election as they could make 
after an election, and that thev could make the dame de- 
mands after the election whether or not a majority of em¬ 
ployees had designated said Local as their representative; 
that for reasons stated in paragraph 62 hereinafter, the 
holding of the election directed by the National Lalior Rela¬ 
tions Board would not change in any particular the obliga¬ 
tions of the Beaver Mills under the National Labor Rela¬ 
tions Act to bargain collectively with their employees. 

57. Defendants deny each and every allegation of para¬ 
graph 57 of said Bill of Complaint. 

57 Further answering the allegations of said para¬ 

graph, defendants aver that it is impossible to be¬ 
lieve that the Beaver Mills would cease operations upon 
the mere presentation of a demand for a collective bar¬ 
gaining agreement by Local No. 1871; that it is entirely 
speculative as to what action said Local would take or said 
Mills would take in the event such demand were made, or 
whether said Mills would ever be forced to accept such a 
demand; that for reasons stated in paragraph 56 above 
plaintiffs’ deprivation of employment, if it occurred, would 
not be caused bv anv election conducted bv the National 
Labor Relations Board. 

58. Defendants deny each and every allegation in para¬ 
graph 58 of said Bill of Complaint. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that all hearings and other proceedings in 
connection with the election directed by the National Labor 
Relations Board have alreadv been taken, that trie Board 
has already issued its Direction for Election, that lender the 


Rules and Regulations of said Board no further 


proceed¬ 


ings are provided for previous to the election and the Board 
contemplates no further proceedings in connection with 
said election; that the actual holding of such election would 
not be on the property of the Beaver Mills nor [would it 
cause any expense whatever to said Mills; that tjherefore 
whatever expenses the Mills would incur by reascjn of the 
Board’s holding of the election have already been (incurred 
and that the Mills will incur no further expense whatsoever 
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in that connection except such expnses as are incurred by 
reason of attempting to prevent said election through pro¬ 
ceedings in courts; that by reason of the facts set forth in 
paragraph 60 hereinafter it is impossible to know whether 
further proceedings under the National Labor Relations 
Act will be brought against said Mills after said election 
has been held or whether said Mills will incur any expenses 
in connection with any further proceedings; that in any 
event the granting of a temporary injunction against the 
holding of said election would not prevent the bringing of 
such further proceedings against said Mills. 

58 Further answering, defendants aver that the possi¬ 
bility of any such damage as plaintiffs allege is 
highly speculative and remote and does not constitute suf¬ 
ficient grounds for equity jurisdiction. 

59. Defendants deny, for lack of information, each and 
every allegation of paragraph 59 of said Bill of Complaint. 

60. Defendants deny each and every allegation of para¬ 
graph 60 of said Bill of Complaint. 

Further answering the allegations of said paragraph, 
defendants aver that by reason of the facts set forth in 
paragraph 44 above it is highly uncertain whether or not a 
majority of employees in the production and maintenance 
departments of the Lois Mill will designate Local No. 
1871 as their representative for collective bargaining; that 
if a majority of such employees do so designate said Local it 
is still impossible to know whether or not said Local would 
present an agreement to the Beaver Mills or what such 
agreement, if presented, would contain, or that Beaver 
Mills would become obligated to bargain collectively with 
said Local under the National Labor Relations Act, or that 
a charge alleging refusal to bargain collectively would be 
filed with the National Labor Relations Board, or that if 
such charge were filed the Board would issue a complaint or 
take anv other action in said matter; that in anv event 
whatever expense the Mills would incur in resisting enforce¬ 
ment of the Act would not be caused bv the holding of said 
election. 

61. Defendants deny each and every allegation of para¬ 
graph 61 of said Bill of Complaint. 

62. Defendants deny each and every allegation of para¬ 
graph 62 of said Bill of Complaint. 



J. W. MADDEN, J. M. CAHMODY AND E. S. SMITH. 


47 


Further answering the allegations of said paragraph, 
defendants aver that under the terms of said National Labor 
Relations Act the taking of a secret ballot in accordance 
with the provisions of Section 9(c) thereof would have no 
legal effect whatsoever upon the rights of plaintiffs to bar¬ 
gain individually or collectively with their employer, the 
Beaver Mills, or upon the obligation of the Beaver 
59 Mills to bargain individuallv or collectively with its 
employees; that the taking of said ballot is merely 


any, 


has 
the Bea- 
that the 
National 


the determination of the fact as to what agency, i 
been designated by a majority of the employees o 
ver Mills for the purpose of collective bargaining 
Beaver Mills is under no obligation under the 
Labor Relations Act to bargain collectively with the rep¬ 
resentatives selected in an election held by the National La¬ 
bor Relations Board merely by virtue of such election; that 
the obligation of the Beaver Mills under said Ajet to bar¬ 
gain collectively with the representatives of its employees 
does not arise unless and until said representatives first re¬ 
quest said collective bargaining and then said obligation 
arises only as to such matters as said representatives spe¬ 
cifically request be made the subject of such collective bar¬ 
gaining; that therefore the election directed by spd Board 
would not prohibit the Beaver Mills from bargaining with 
the plaintiffs or deprive the plaintiffs of their rigfht to bar¬ 
gain with said Mills. 

Further answering the allegations of said paragraph, 
defendants aver that in no event would plainti 
prived of the right to confer with their employer 
sent grievances to their employer; that insofar as 
are deprived of any right to bargain with their 
by virtue of the National Labor Relations Act, such depri¬ 
vation arises out of reasonable and lawful regulation for a 
legitimate purpose and is valid under the laws 
stitution of the United States. 

63. Defendants deny each and every allegatioji of para¬ 
graph 63 of said Bill of Complaint. 

Further answering the allegations of said para! 
fendants aver that for the reasons stated heretofore the 
holding of the election directed by the National Lhbor Rela¬ 
tions Board would have no immediate or direct e^ect what¬ 
soever upon the existing employment of plaintiffs or the 


[ffs be de- 
or to pre¬ 
plaintiffs 
employer 


and Con- 


graph, de- 
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terms or existence thereof or upon the rights of plaintiffs 
to bargain with their employer; that in the event plaintiffs 
are subsequently threatened with injury with re- 

60 speet to any of the foregoing matters by reason of 
any provision of the National Labor Relations Act 

plaintiffs would have full opportunity at such time to pro¬ 
tect whatever rights they have either by intervention before 
the National Labor Relations Board or review of the order 
of said Board, as provided in Section 10 of the National 
Labor Relations Act. 

64. Defendants deny each and every allegation of para¬ 
graph 64 of said Bill of Complaint. 

65. Defendants deny each and every allegation of para¬ 
graph 65 of said Bill of Complaint. 

Further answering the allegations of said paragraph, de¬ 
fendants aver that the National Labor Relations Act is 
valid and constitutional and that no constitutional right of 
the plaintiffs or any of them is in any manner invaded or 
threatened with invasion bv reason of any action taken or 
contemplated by the defendants as members of the Na¬ 
tional Labor Relations Board. 

66. Defendants deny each and every allegation of para¬ 
graph 66 of said Bill of Complaint. 

67. Defendants deny each and every allegation of para¬ 
graph 67 of said Bill of Complaint. 

68. Defendants admit each and every allegation of para¬ 
graph 68 of said Bill of Complaint, except that defendants 
deny that all the materials used in manufacturing at the 
Lois Mill which come from without the state of Georgia 
come to rest within the state of Georgia before their use in 
such manufacturing. 

Further answering the allegations of said paragraph, de¬ 
fendants' aver that R. K. Pitts and F. B. Edwards, referred 
to in said paragraph, further testified at the hearing before 
the National Labor Relations Board on December 3 and 4, 
1935, that the Beaver Mills is incorporated in the state of 
Massachusetts and has its principal office in New York City; 
that the same group of stockholders own a controlling inter¬ 
est in the Beaver Mills, the Henrietta Mills and the Martel 
Mills (referred to in said paragraph of the Bill of 

61 Complaint); that the Henrietta Mills is incorporated 
in the state of North Carolina and the Martel Mills 
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in the state of Delaware; that all cotton used by the Beaver 
Mills is purchased through a cotton buyer located i|n Henri¬ 
etta, North Carolina; that all of the cotton used by said 
Mills is purchased in and shipped from Arkansas, Texas, 
Louisiana, Mississippi and other points outside the state of 
Georgia; that all the coal and starch used by saic. Mills is 
purchased in and shipped from states other than the state 
of Georgia; that all the burlap used by said mills is pur¬ 
chased in the state of New York and shipped from points 
in the states of South Carolina or Georgia; that machinery 
and machine supplies used by said Mills is purchased in and 
shipped from points outside the state of Georgia; that over 
90% of the products of said Mills is shipped to finishing 
plants in Massachusetts, South Carolina and other points 
outside the state of Georgia; that products so shipped to 
finishing plants are in the normal course finished in said 
plants and shipped out to all points in the United States 
where they are worked up into clothing and othe^ finished 
goods and in turn shipped anywhere in the United States; 
that the Beaver Mills is in keen competition with mills all 
over the South and East in everv cotton textile state; that 
a strike occurred at the Beaver Mills in September 1934 
which lasted for four weeks, during which said Mills did 
not operate and made no shipments of goods. 

Further answering, defendants aver that before the ques¬ 
tion of the constitutionality of the National Lalpor Rela¬ 
tions Act in its application to the Beaver Mills ^s subject 
to final judicial review defendants intend to present to the 
court additional material with respect to the interstate 
character of the operations of said Beaver Mills and of the 
textile industry, and the effect of the regulations of said 
Act upon the free flow of interstate commerce in the prod¬ 
ucts of said Beaver Mills and other mills in the textile in¬ 
dustry. 

69. Defendants deny each and every allegation of para¬ 
graph 69 of said Bill of Complaint. 

70. Defendants deny each and every allegation of 
62 paragraph 70 of said Bill of Complaint. 

Further answering the allegations of s^id para¬ 
graph, defendants aver that on the basis of experience in 
the Beaver Mills and in other plants in the same knd other 
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industries, the denial by said Beaver Mills of the right of its 
employees to organize and the refusal by said Mills to ac¬ 
cept the procedure of collective bargaining burdens and 
obstructs commerce in the products of said Mills and the 
free flow thereof and has led and tends to lead to labor dis¬ 
putes burdening and obstructing such commerce and the 
free flow thereof. 

71. Defendants deny each and every allegation of para¬ 
graph 71 of said Bill of Complaint. 

72. Defendants deny each and every allegation of para¬ 
graph 72 of said Bill of Complaint. 

73. Further in answer to the allegations of said Bill of 
Complaint, defendants aver that they have been informed 
and belidve and therefore aver that rumors have been cir¬ 
culated in the Lois Mill that said Mill will close down if an 
election is held or if Local No. 1871 wins an election; and 
active members of said Local No. 1871 have been discharged 
by said Mill for membership and activity in said Local; that 
the delav in holding the election directed bv the National 
Labor Relations Board has discouraged membership in said 
Local; that therefore the status quo cannot be preserved by 
issuing a temporary injunction in this proceeding and that 
the issuance of such order would result in serious damage 
to said Local. 

Attached hereto as part of this return and marked Ex¬ 
hibits U, V, W, and X, respectively, are the joint affidavit of 
H. G. Sanders, L. L. Cheek, and J. J. Head, and affidavits of 
Louise Inzer, R. D. Cross and W. A. Turner, all dated Jan¬ 
uary 28, 1936. 

74. Attached hereto as a part of this return and marked 
Exhibits Y, and Z, respectively, are: 

(1) Certified copy of the Rules and Regulations of the 
National Labor Relations Board, Series 1, issued Septem¬ 
ber 14, 1935, as amended October 16, 1935; 

(2) Certified copy of the decision of the National Labor 
Relations Board in Matter of Beaver Mills—Lois Mill and 
Local No. 1871, United Textile Workers of America, en¬ 
tered Februarv 8, 1936. 

63 75. The order to show cause granted herein should 

bR vacated and the application for a preliminary in- 
junctioii denied for the following reasons: 
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(a) It appears on the face of the complaint that Local 


No. 1871, United Textile Workers of America, is 


an indis- 


omplaint. 

plaintiffs 


pensable party in this case, and that said Local has not been 
made a party hereto and is not subject to the jurisdiction 
of this court. 

(b) Plaintiffs are not threatened with, or in danger of 
suffering, any great or irreparable injury cognizable in 
equity for the purpose of issuing a preliminary injunction 
bv reason of anv matter set forth in the Bill of C)< 

The holding of an election causes no injury to the 
and they allege no facts showing any injury or threat of 
injury. After the election further action or conduct must 
necessarily occur before there can be any possible injury, 
even upon plaintiffs’ own theory of their constitutional 
rights. 

(c) The National Labor Relations Act affords a plain, 
adequate and exclusive judicial review of any rights of 
plaintiffs alleged to have been infringed. 

(d) The National Labor Relations Act is valid and con¬ 
stitutional, and no constitutional right of plaintiffs is in 
any manner invaded or threatened with invasion by reason 
of any action taken or contemplated by defendants. 

Defendants accordinglv move that the order to show cause 
be discharged and the application for preliminary injunc¬ 
tion be denied. 

(s) CHARLES FAHY 
(s) ROBERT B. WATTS 
(s) THOMAS I. EMERSON 

Attorneys for Nationa\ Labor 
Relations Board 


64 United States of America, 

District of Columbia, ss.: 


Edwin S. 


J. Warren Madden, John M. Carmody and 
Smith being duly sworn, depose and say that th^v consti¬ 
tute the National Labor Relations Board and aife the de¬ 
fendants in this case; that thev have read the \fithin Re- 
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turn to the Rule to Show Cause and know the contents 
thereof and verily believe the facts therein stated to be true. 

(s) J. WARREN MADDEN, 
Chairman, National Labor Relations Board 

1 (s) JOHN M. CARMODY 

Member, National Labor Relations Board 

(s) EDWIN S. SMITH, 

Member, National Labor Relations Board 


Subscribed and sworn to before me this 8th day of Feb¬ 
ruary, 1936. 


JOHN E. LAWYER 
Notary Public, District of Columbia 


My Commission expires September 8, 1939. 


(Seal) 


Exhibit A 


65 Affidavit. 

State of Georgia, 

County of Fulton. 

Personally appeared before me H. G. Sanders, who, first 
being duly sworn, deposes and states as follows: 

I am President of the United Textile Workers of America 
Local Union No. 1871. 

I am an employee of the Lois Mill at Douglasville, Geor¬ 
gia, a mill owned and operated by the Beaver Mills, a Mas¬ 
sachusetts corporation. I have been thus employed for the 
past 10 years. I am familiar with the basis of employing 
help at said mill. It is as follows: All employees other 
than executive and clerical employees are hired without any 
written contract or memorandum, but only by oral agree¬ 
ment. Tenure of employment is on a day to day basis; that 
employment may be terminated by either party at any time 
without giving any notice in advance and with or without 
cause. Terms and conditions of employment can be 

66 freely changed by the employer at any time without 

notice in advance and without anv cause. 

•> 

This affidavit is made for the purpose of use in evidence 
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in the above stated case and for use in evidenctj in any 
other case in which the defendants herein seek to Use it. 

H. G. SANDERS 

Sworn to and subscribed before me, this 28th da^ of Jan¬ 
uary, 1936. 

CLARA E. THOM|\S 

(Seal) Notary Public , Georgia, State of Large. 

My commission expires November 12, 1939. 

Exhibit B 

67 Affidavit. 

State of Georgia, 

County of Fulton. 

Personally appeared before me J. J. Head, who, first be¬ 
ing duly sworn, deposes and states as follows: 

I am Secretary and Treasurer of the Unitedl Textile 
Workers of America Local Union No. 1871. 

I am an employee of the Lois Mill at Douglasville, Geor¬ 
gia, a mill owned and operated by the Beaver Mills, a Mas¬ 
sachusetts corporation. I have been thus employed for the 
past 25 years. I am familiar with the basis of employing 
help at said mill. It is as follows: All employees other than 
executive and clerical employees are hired without any 
written contract or memorandum, but only by oral agree¬ 
ment. Tenure of employment is on a day to day basis; 
that employment may be terminated by either partjv at any 
time without giving anv notice in advance and!with or 
without cause. Terms and conditions of employment can 
be freely changed by the employer at any time without no¬ 
tice in advance and without anv cause. 

•/ 

This affidavit is made for the purpose df use in 

68 evidence in the above stated case and for use in evi¬ 
dence in any other case in which the defendants 

herein seek to use it. 

J. J. HEAD (s). 

Sworn to an subscribed before me, this 28th davf of Jan¬ 
uary, 1936. 

CLARA E. THOMAS 

(Seal) Notary Public, Georgia , State aft Large. 

My commission expires November 12, 1939. 
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Exhibit C 

69 Affidavit. 

State of Georgia, 

County of Fulton. 

Personally appeared before me L. L. Cheek, who first be¬ 
ing duly sworn, deposes and states as follows: 

I am a member of the Bargaining Committee of the 
United Textile Workers of America Local Union No. 1871. 

I am an employee of the Lois Mill at Douglasville, Geor¬ 
gia, a mill owned and operated by the Beaver Mills, a Mas¬ 
sachusetts corporation. I have been thus employed for the 
past 23 years. I am familiar with the basis of employing 
help at said mill. It is as follows: All employees other than 
executive and clerical employees are hired without any 
written contract or memorandum, but only by oral agree¬ 
ment. Tenure of employment is on a day to day basis; 
that employment may be terminated by either party at any 
time without giving any notice in advance and with or with¬ 
out cause. Terms and conditions of employment can 

70 be freely changed by the employer at any time with¬ 
out notice in advance and without any cause. 

This affidavit is made for the purpose of use in evidence 
in the above stated case and for use in evidence in any other 
case in which the defendants herein seek to use it. 

L. L. CHEEK (s). 

Sworn to and subscribed before me, this 28th day of Jan- 
uarv, 1936. 

CLARA E. THOMAS 

(Seal) ' Notary Public , Georgia , State at Large. 

My commission expires November 12, 1939. 

Exhibit D 

71 United States of America 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 

! (Here Follows Exhibits Marked 72 to 77) 
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-Dougiasville, Georgia • 
July S, 1935 


We, ithe undersigned employees of the Beaver Lois Kills Company 
hereby select as our representatives for the purpose of bargain¬ 
ing collectively with said Company, Local Wo. 18^1 of the United 
Textile Workers of America and the Georgia Federation of Labor. 

We hereby authorize and request these organizations to enter 
into negotiations with our employer for the ourp03e of reaching 
agreement on wages, hours and working conditions. We agree to 
abide by all provisions of agreement reached by these representatives 
and our employer. The Beaver Loir. Kills Company. 
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Douglasville, Georgia, 
July 9, 1955 
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We, the undersigned employees of the Beaver Lois Mill4 Company \ 
hereby select as our representatives forbthe purpose Of bergain- 
ing collectively with said Company, Local No. 1871 of the United *' ^ 

Textile Workers of America and the Georgia Federation of labor, 

We hereby authorize and request these organizations to enter * 

into negotiations with our employer for the purpose of reaching ^ 

agreement on wages, hours and working conditions. We agree to ^ 

abide by all provisions of agreement reached by these representatives V. 
and cur employer. The Beaver Lois Mills Company. 
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Dougla s villo , Georgia 
July 9, 1935 


Wo, the undersigned employees of the Beaver Lois Mills!Company 
hereby select a_> our representatives forbthe purpose or bergain- 
ing collectively with said Company, Local Ho. 1871 of the United 
Textile Workers of America and the Georgia Federation of Labor. 

We hereby authorize and request these organizations to| enter 
into negotiations with our employer for the purpose of reaching 
agreement on wages, hours and working conditions. We agree to 
abide by all provisions of agreement reached by these (representatives 
and our employer. The Beaver Lois Mills Company. 
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Douglasville, Georgila. 
July 9, 1955 


We, the undersigned employees of the Beaver Lola Kills Company 
hereby select as our representatives for the purpose of bargain¬ 
ing collectively with said Company, Local No. 18711 of the United 
Textile Workers of America and the Georgia Federation of Labor. 

We hereby authorize and request these organizations to enter 
into negotiations with our employer for the purpose of reaching 
agreement on wages, hours and working conditions. We agree to 
abide by all provisions of agreement reached by th^se representatives 


and our employer. The Beaver Lois Kills Company. 





**10-71 suA/r*^ '\lSvy<A 'mQ-V~vi4 __ > 1 / Q 

fa 

P*-*<r )R% • J ^ 

QjpJUU''^ \< __ 

& „ n 

jBJSfw*- ifz2r V%W 

fijhsi fac^rtA- . IfyXjL * 

^ i^ 


77 



J. W. MADDEN, J. M. CARMODY AND E. S. SMITH 


61 


certify that attached is a full, true, and complete 
Board’s Exhibit No. 8, admitted in evidence at t 
ing before Walter Wilbur, Trial Examiner for the 
Labor Relations Board, held in Atlanta, Georgia, 
ber 3 and 4, 1935, in the Matter of Beaver Mills—1| 
and Local No. 1871, United Textile Workers of 
IN WITNESS WHEREOF, I have hereunto su 
my name and caused the seal of the National Labb 
tions Board to be affixed this 1st day of Februar 
1936, at Washington, D. C. 


A 


(Seal) 


78 


(s) BENEDICT W 


copy of: 
he hear- 
National 
Decem- 
ois Mill 
merica. 
bscribed 
r Rela- 
, A. D. 


OLF 


Secretary. 


Exhibit D 

United States of America 
National Labor Relations Board 


I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 
Respondent’s Exhibit No. 3, admitted in evidencb at the 
hearing before Walter Wilbur, Trial Examiner for the Na¬ 
tional Labor Relations Board, held in Atlanta, Georgia, 
December 3 and 4, 1935, in the Matter of Beaver Mills— 
Lois Mill and Local No. 1871, United Textile Wo rkers of 

A me 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Labor Rela- 
tions Board to be affixed this 30th day of January, A. D. 
1936, at Washington, D. C. 

(s) BENEDICT wt)LF 


Seer 


etary. 


(Seal) 

79 List of employees of Beaver Mills, Lois ^lill who 
were on the payroll week ending Nov. 23, 19f35. 


Carding Dept. 
W. A. Burns, Overseer 
Grady Cole 
Paul Graham 
A. A. Grantham 
W. B. Williamson 


W. J. Jackson 
W. H. Chandler 
Guy Pate 
Bill Gillstrap 
Ernest Robbins 
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Carding Dept. Cont 
Geo. Parson 
G. W. Dukes 
J. D. Rainwater 
Clarence Pate 
Joe Painter 
P. C. Bailev 
Floyd Humphries 
John Clark 
John Hill 
Marty Cheek 
L. Grantham 
J. R. Austin 
W. M. Austin 
Allen Cheek 

Spinning Dept. 
Bruce Bennett 
Carl Mathis 
John Dukes 
Henry Dukes 
0. D. Nunis 
W. W. Pritchard 
E. A. Pate 
W. E. Wood 
Riley Bragg 
Calvin Bragg 
T. H. Wadsworth 
Thurman Nunis 
Ben Bragg 
Melvin Bragg 
Homer Nunis 
Elrod Shead 
W. H. Burns, Overseer 
J. H. Nunis 
J. S. Blackwell 
Donnie Bragg 
Henry Nix 
N. H. Leach 
A. A. Smith 
Oscar Bragg 
George Bragg 
Charlie Graham 


Lonnie Harding 
Sam Cain 
Jehu Cain 
Luther Grantham 
Clyde Graham 
J. M. Croley 
J. W. Cheek 
Clarence Prince 
Joe Goode 
Sam Sheffield 
W. J. Nancv 
John Cheek 
Hollis Langley 
Robert Brown 

Spinning Dept. Cont. 
Jack Leach 
Barto Bragg 
Lemoc Cmambers 
Grover Ellis 
Chester Ellis 
Ester Austin 
Maud Bailey 
Imogene Howard 
Ruby Johnson 
Evelvn Mathis 
Annie Palmer 
Flora Palmer 
Madell Rainwater 
Myrtie Deloach 
Villie Hardin 
Inez Hardin 
Jennie Henson 
Marv Jackson 
Ezma Keaton 
Mamie Nunis 
Roslee Parson 
Moilie Reynolds 
Connie Shead 
Maggie Barber 
Myrtie Burns 
Dorsie Eubanks 
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Spinning Dept. Cont. 

Manda Gaddy 

Eloy Bailey 

Josie O’Kelley 

Elsie Bennett 

Gertrude Langley 

Mae Cheek 

Lule Shead 

Ada Cheek 

Carrie Wood 

Eva Davis 

Louise Inzer 

Alice Morris 

Samantha Boles 

Eunice Thomas 

Janie Elrod 

Ludie Saylors 

Beatrice Goode 

Inez Saylors 

Fannie Jones 

Essie Rainwater 

Emma Morris 

Millie Rainwater 

Myrtie Marlow 

Nannie Palmer 

Antha Nunis 

Nellie Collet 

Leavie Smith 

Eula Dukes 

Elbia Pearson 

Ruby Hill 

Lela Rhoden 

Opal Hesterlee 

Florence Hope 

Lottie McCravey 

Alice Pate 

Ilene Winkles 

Bessie Shead 

Edna Watkins 

Weaving Dept. 

E. D. Bagwell, Overseer 

Edward Hitchcock 

Lavie Parson 

J. H. Shubert 

W. C. Head 

A. M. Hitchcock 

Earl Bennett 

B. A. Higganbotham 

W. A. Turner 

J. B. Shubert 

T. S. Stoyles 

Howard Miller 

D. E. Massey 

J. N. Robbins 

J. R. Clayton 

F. M. Argo 

Lee Roebuck 

John Campbell 

Maudie Parker 

C. J. Long, Oversee}- 

0. W. Hesterlee 

J. P. Head 

J. C. Taylor 

H. H. Parson 

J. L. Keaton 

H. W. Ogle 

Homer Gant 


80 List of employees of Beaver Mills, Lois Mill who 
were on the payroll week ending Nov. 23, 1^35, cont. 

Weaving Dept. Cont. 

Lovie Long W. A. Jordan 

L. S. Head J. 0. Little 

E. R. McGee Charlie Wortham 
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Weaving Dept. Cont. 


Charlie McCravey 

J. L. Head 

Ed D. McCravey 

R. L. Vaughn 

J. B. Eubanks 

Herman Shead 

B. B. Parson 

J. C. Morris 

L. L. Cheek 

W. B. Godfrey 

C. A. Hitchcock 

Dewey McDearis 

W. P. Shead 

Foster Dukes 

S. J. Howard 

Inez Roper 

Odell Godfrey 

0. E. Jordan 

R. D. Cross 

Gradv Martin 

W. A. Jackson 

Mae McDearis 

H. G. Robbins 

Lewiston White 

Velma Thomas 

Roy Saylors 

Pearl Cross 

Clovis Saylors 

Donnie Morris 

W. P. Jordan 

Guey Hall 

E. L. Bragg 

Lela Hitchcock 

Clio Bragg 

Robbie Peppers 

J. C. Pilgrim 

B. F. Thomas 

W. L. Morris 

Nell Argo 

F. A. McCravey 

Preston Bishop 

J. J. Head 

Cloth Room Dept. 

Ozie Pritchard, Overseer 

Winona White 

Luther Sanders 

Etta Mae Sanders 

R. B. Shead 

Burnice White 

Howard Hardin 

Ralston Pritchard 

Lowell White 

Jona Smith 

Rufus Taylor 

James Cox 

Shop & Yard 

A. J. Cheek, Overseer 

D. S. Vinning 

Roy Harper 

J. W. Wortham 

John Harper 

N. G. Sanders 

Hubert Wortham 

M. N. Goolsbv 

C. H. Hendrich 

L. C. Cheek 

Joe Marlow 

0. N. Blair 

John Copeland 

Bill Wiggles 

Noah Goolsby 

Homer Couch 

James Polk 
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Exhibit F 

81 United States of America 

i 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 
Paragraph 9 and first sentence of Paragraph 13 of Answer 
of Beaver Mills filed by Beaver Mills with the National 
Labor Relations Board at the hearing before Walter Wil¬ 
bur, Trial Examiner for said Board, held in Atlanta, Geor¬ 
gia, December 3 and 4, 1935, in the Matter of Bearer Mills 
—Lois Mill and Local No. 1871, United Textile Workers 
of America. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Labor Rela¬ 
tions Board to be affixed this 30th day of January A. D. 
1936, at Washington, D. C. 

(s) BENEDICT W0LF 

(Seal) Secretary. 

— 9 — 

82 Respondent further shows that it has never di¬ 
rectly or indirectly interfered with or attempted to 

influence the action of its employees at the Lois MjLll in re¬ 
spect to organizing or selecting or attempting to select 
representatives for the purpose of collective bargaining. 
If respondent’s employes at the Lois Mill have attempted 
to select representatives for a majority of said employes 
for such purpose, respondent has not been informed of 
such action. Respondent is informed and believes, and 
therefore on information alleges that no concerted effort 
has been made by its employes at the Lois Mill to hold an 
election or to take any other step looking to the selection 
of representatives of the majority of such employes. On 
the contrary, the only information respondent has jreceived 
is that Local No. 1871 of the United Textile Workers of 
America represents only a minority of its employes at the 
Lois Mill; that the present proceeding has been initiated 
by said Local Union on its own responsibility and without 
any effort whatever to ascertain the wishes of the majority 
of the employes at said mill, and that a majority of such 
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employes have as yet taken no action in this connection 
and have not indicated any desire or intention of taking 
such action. Respondent says that from such information 
as has come to it in this connection it understands and be¬ 
lieves that a decided majority of the employes at the Lois 
Mill are definitely opposed to participating in an election 
or taking part in any other proceeding looking to the selec¬ 
tion of representatives as contemplated by the National 
Labor Relations Act, and on such information avers that 
if the truth is impartially ascertain it will be found 
83 that a majority of said employes are opposed to the 
action instituted by the petitioner in this case and 
opposed to said Board taking the initiative to force an elec¬ 
tion on them. 

*** ****** 


— 13 — 

Respondent specifically denies that Local No. 1871 of the 
United Textile Workers of America represents or has any 
authority to represent any employes of the respondent, 
other than the members in good standing of said Union, 
and respondent says that said Union and all of its mem¬ 
bers, which it is authorized to represent in this connection, 
constitute far less than a majority of its employes at the 
Lois Mills at Douglasville, Georgia. 

Exhibit G 

84 1 United States of America 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Bbard, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 
Portions of the sworn testimony of W. S. O’Neal, begin- 
ing page 74, line 4 and ending page 74, line 22, and begin- 
ing page 81, line 1 and ending page 81, line 16, of the official 
stenographic report of the hearing before Walter Wilbur, 
Trial Examiner for the National Labor Relations Board, 
held in Atlanta, Georgia, December 3 and 4, 1935, in the 
Matter of Beaver Mills—Lois Mill and Local No. 1871, 
United Textile Workers of America. 


J. W. MADDEN, J. M. CARM0DY AND E. S. SMITH. 


IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Labor Rela- 
tions Board to be affixed this 30th day of January, A. D. 
1936, at Washington, D. C. 

(s) BENEDICT WOLF 

(Seal) Secretary. 

85 “. . . while I was doing this I went to Mr. Warner 
Wortham and asked Mr. Wortham could be get up 

a petition. I wanted to see how many people that really 
wanted to work, and the petition as stated was just about 
to this effect— 

Q. Was Mr. Wortham a former employee of the Mill? 
A. Yes, sir. 

Q. Was he a superintendent or* foreman or anything? 
A. No, sir, he was just a regular worker, I would call it, 
there in the mill. 

Q. (By Trial Examiner Wilbur) When you say a former 
employee, you mean at the time the mill stopped? A. At 
the time the mill stopped, back in August, I believe it was, 
I don’t remember the date. This petition read that we are 
willing to cooperate in every way possible. I can’t say 
it just exactly as the petition said, but we are willing to 
work under the same conditions as the other mills of the 
State of Georgia; and all of the people in the mi ll signed 
with an exception of, I would say, about ten or twelve.” 

Q. As to this first petition which was circulated, 

86 when was that? A. That was, I would say, two weeks 
before the mill opened, something like thaf, I don’t 

remember just how many days, but something lik<b that. 

Q. Now, do you have a copy of that petition? A. I have 
not a copy with me, I have the petition, but I have not that 
copy with me. 

Q. You have the original of that petition? A. Yes, sir, 
1 have the original of that petition. There is a copy here 
of that petition, I think. 

Q. Mr. Emerson: I wonder if we might get a copy so we 
would know what we are talking about. 

Q. (By Mr. Emerson, continuing) Is the petition you 
referred to the petition which is copied in this petition filed 
bv Local 1871 in this case? A. That is it, ves, sir.” 
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Exhibit H 

87 ; United States of America 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 
Respondent’s Exhibit No. 4 admitted in evidence at the 
hearing before Walter Wilbur, Trial Examiner for the Na¬ 
tional Labor Relations Board, held in Atlanta, Georgia, 
December 3 and 4, 1935, in the Matter of Beaver Mills— 
Lois Mill and Local No. 1871, United Textile Workers of 
America. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Labor Rela¬ 
tions Board to be affixed this 30th day of January A. D. 
1936, at Washington, D. C. 

(s) BENEDICT WOLF 

(Seal) Secretary. 

(Here Follows Exhibits Marked 88 to 91) 

Exhibit I 

92 United States of America 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 
Portion of official stenographic report of the hearing before 
Walter Wilbur, Trial Examiner for the National Labor Re¬ 
lations Board, held in Atlanta, Georgia, December 3 and 4 

1935, in the Matter of Beaver Mills—Lois Mill and Local 
No. 1871, United Textile Workers of America, beginning 
page 271, line 6 and ending page 271, line 21. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Labor Rela¬ 
tions Board to be affixed this 30th day of January, A. D. 

1936, at Washington, D. C. 


(Seal) 


(s) BENEDICT WOLF 

Secretary. 






To the Nations.! Labor Relations Board,Atlanta, Georgia;* 
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Dougla3ville,Georgia are satisfied with ear working conditions a 
and do not wany any election in our Mill or no otfcjer interference. 
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93 “Mr. Brock: Yes, sir; at this stage of i;he case, 
Your Honor, I wish to move a dismissal of [the pro¬ 
ceedings on all of the grounds set out in each and all of the 
pleas and pleadings and motions heretofore filed in the 
case, and further on the grounds that the evidence sub¬ 
mitted to the Board is not sufficient to warrant a further 
pursuit of this investigation. I will also move Your Honor, 
for an order finding that the evidence clearly establishes 
that a majority of the employees at that mill do not care 
to engage in collective bargaining under the Act, and for 
that reason the proceedings should not further proceed. 

“Trial Examiner Wilbur: My ruling on it is that those 
motions and all motions made in the case and have (not) 
been disposed of will be referred to (the Board) f6r a final 
ruling. Is there anything further, gentlemen, qn either 
side, if not, I thank you for your cooperation, ancl we will 
adjourn.’’ 

Exhibit J 

94 United States of America 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, c|o hereby 
certify that attached is a full, true, and complete copy of: 
Portions of sworn testimony of W. S. O’Neal, begining 
page 99, line 25 and ending page 101, line 1, and begining 
page 103, line 8 and ending page 103, line 22, of the official 
stenographic report of the hearing before Walter Wilbur, 
Trial Examiner for the National Labor Relations Board, 
held in Atlanta, Georgia, December 3 and 4, 1935, in the 
Matter of Beaver Mills—Lois Mill and Local No. 1871, 
United Textile Workers of America. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Labor Rela¬ 
tions Board to be affixed this 30th day of Januai-y, A. D. 
1936, at Washington, D. C. 

(s) BENEDICT WOLF 

(Seal) Secretary. 

95 Q. And will you tell me now exactly what you 

meant by the words ‘Or other interference’ in this 
* 

petition? A. Well, what we meant by that, we thought it 
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would be best to trv and run the mill without anv outside 

* %> 

interference whatsoever. 

Q. What do you mean by outside interference ? A. We 
mean by that, having anybody else to come out there, out¬ 
side of Douglasville, just to let us run the mill out there as 
it was. 

Q. Do you mean the National Labor Relations Board? 
A. Yes, sir, vou might sav that. 

Q. Or do you mean the United Textile Workers of Amer¬ 
ica? A. Our idea was not to have anv other interference 
at all. In other words, just leave the mill alone. 

Q. In other words, your Civitan Club had an idea—I as¬ 
sume when vou sav ours, vou mean them? A. Yes, sir. 

Q. Their idea was that nobody, whether it was the or¬ 
ganization the workers belong to or the National Labor 
Relations Board or anvbodv else who didn’t live in Douglas- 
ville, they had no right to come into Douglasville about any¬ 
thing in connection with this mill? A. Well, we felt like 
that it would be to the interest of the mill employees not to 
have anybody else there. i 

Q. What difference does it make to the Civitan Club if 
they came or didn’t come? A. As I stated a while ago, we 
were afraid of some confusion.” 

“Q. (By Mr. Emerson) I would like to ask one or 

96 two more questions. Why is Mayor of Douglas¬ 
ville ? A. Hewett. 

Q. Is he a member of the Civitan Club? A. Yes, sir. 

Q. Is there a town council? A. We have a mayor and 
council. 

Q. Are the town council members members of the Civitan 
Club ? A. We have two or three who are. 

Q. How many members of the council? A. Seven I be¬ 
lieve. 

Q. Are there any other officers or town officials that are 
members of your club? A. I don’t recall any.” 

Exhibit K 

97 United States of America 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
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certify that attached is a full, true, and complete copy of: 
Portions of sworn testimony of E. C. Curtis, begining page 
163, line 16 and ending page 163, line 21, begining page 165, 
line 13 and ending page 166, line 19, and begining page 168 
line 19 and ending page 169, line 10, of the officiajl steno¬ 
graphic report of the hearing before Walter Wilbu[r, Trial 


Examiner for the National Labor Relations Board,] held in 


Atlanta, Georgia, December 3 and 4, 1935, in the Matter of 
Beaver Mills—Lois Mill and Local No. 1871, United Tex¬ 
tile Workers of America. 


IN WITNESS WHEREOF, I have hereunto subscribed 

mv name and caused the seal of the National Labor Rela- 
•/ 

lions Board to be affixed this 30tli day of January, A. D. 
1936, at Washington, D. C. 


(s) BENEDICT WpLF 

(Seal) Secretary. 

98 “Q. (By Mr. Emerson) Are you an investigator 
for the Regional Office of the National Labor Rela¬ 
tions Board? A. I am. 

Q. Did you go to Douglasville to investigate this Beaver 
Lois case? A. I did.” 

99 “While I was there some gentlemen came up, of 
course, I didn’t know him at that time, and called me 

to one side and asked me what my business was there, and 
I told him I was an investigator from the Labor Board. 
He said, ‘Well, I just want you to know that we have been 
keeping track of you and we have known every m^ve that 
you have made since you have been here, and we ddn’t care 
to have anybody coming out here in our village stirring up 
these people \ And then he asked me if I was a number of 
the union Mr. Nance was a member of, and I told him no, I 
was not a member of a union at all, I was an investigator 
for the Government, and asked him if he was familiar with 
the Wagner Act, and he said he was to a certain extjent, and 
I suggested he get the Act and study it a little, ai^d I was 
up there to make an investigation for the employee^ and for 
the employer alike, and I was an agent from the Govern¬ 
mental office. He said then he would explain to me that the 
people in that town had an interest in what that mill was 
doing, and if there was any investigating or any activity 
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at all by any department that they should be a party to it, 
and I told him that we did not consider anybody a party 
except the actual management and the employees of the 
mills that we were investigating. 

Q. When he first approached you did he ask you to leave 
town or suggest that you leave town? A. Well, he 

100 said that tliev didn’t need anybody in there stirring 
up' these people, and that, yes, he said that it was 

better that I leave, he was under the impression at the time 
that I was an organizer, from the statement that he made. 

Q. For the United Textile Workers? A. Yes, sir.” 

101 f ‘Q. Have you or not subsequently learned that 
Mr. Dozier is simnlv a citizen there in town, and that 

his real interest was through some activity that the Civitan 
Club was taking in the situation? A. Well, that was his 
statement to me. 

Q. Oh, I see, he made it clear to you at the time that was 
the interest he was taking? A. He said the Civitan was a 
party to anything, any investigation or what not that may 
take place there, that they were a party to it. 

Q. And he was not expressing himself to you as an em¬ 
ployee or as a manager or an overseer of the Beaver Mills? 
A. No, sir, it seemed to me he was just inviting me out of 
town until he quieted down. 

Q. Yes, and he was doing so, so far as you discovered, 
simply as a citizen of Douglasville? A. Well, as a member 
of a group there.” 

Exhibit L 

102 Affidavit 

State of Georgia 

County of Fulton 

Personally appeared before me H. G. Sanders who, first 
being sworn, deposes and says as follows: 

I am an employee of the Lois Mill at Douglasville, 
Georgia, a mill owned and operated by the Beaver Mills, a 
Massachusetts corporation. I have been thus employed 
for the past 10 years. 

I am President of the United Textile Workers of Amer¬ 
ica, Local Union No. 1871. 

I am familiar with the method of operation of said Local 
Union and with its actual operation since July 4, 1935. 
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members 
:ie opera- 


Said Union lias not yet made any decision whatever or 
formed any definite intention with reference to [ any de¬ 
mands or bargaining as to rates of pay or hours off employ¬ 
ment. 

A large number of the members of said bunion are 

103 now employed at the said Mill and said nujmber ex¬ 
ceeds 1S7 and greatly exceeds the number of plain 

tiffs in the above entitled suit, and the Union and 
of it are vitally concerned in the continuance of t 
tion of the mill and have decidedly greater interests in such 
continued operation than the plaintiffs, and the Union and 
its members desire that the Mill shall continue to operate 
and continue their employment, and the Union in its deal¬ 
ings with the Mill desires to safeguard, rather than destroy, 
the continued profitable employment of said employees at 
said Mill and desires that the Mill shall continue to operate 
and believes that the interests of all the employees at the 
Mill are more fully protected through an organization such 
as Local Union No. 1871 of the United Textile Workers of 
America than through individual bargaining by employees 
of said Mill. The members of the Union are working at the 
same occupation as the plaintiffs in the above entitled case, 
and being engaged in such occupations they have the same 
interests as plaintiffs in their wages, hours and other con¬ 
ditions of employment, and in the continuation of [their em¬ 
ployment. If the plaintiffs are deprived of employment by 
reason of the closing of the Mill, even more members of 
said Local Union would likewise be deprived of) employ¬ 
ment. It is therefore highly improbable that sajid Union 
would by any action on its part force said Mill tQ close in¬ 
definitely and deprive the employees of their employment. 

This affidavit is made for use in evidence in the above 
stated case and in anv other case in which the de- 

104 fendants herein seek to use it. 

(s) H. G. SANDERS 

Sworn to and subscribed before me this 28th day of Jan¬ 
uary, 1936. 

(s) CLARA E. TEfOMAS 

(Seal) Notary Public , Georgia , State\at Large 

. 

My commission expires November 12, 1939 
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Exhibit M 

105 Affidavit. 

State of Georgia, 

County of Fulton. 

Personally appeared before me J. J. Head, who, first 
being sworn, deposes and says as follows: 

I am an employee of the Lois Mill at Douglasville, 
Georgia, a mill owned and operated by the Beaver Mills, a 
Massachusetts corporation. I have been thus employed for 
the past 25 years. 

I am Secretary-Treasurer of the United Textile Workers 
of America Local Union No. 1871. 

I am familiar with the method of operation of said Local 
Union and with its actual operation since July 4, 1935. 
Said Union has not yet made any decision whatever or 
formed any definite intention with reference to any de¬ 
mands or bargaining as to rates of pay or hours of employ¬ 
ment. 

A large number of the members of said Union are now 
employed at the said Mill and said number exceeds 187 and 
greatly exceeds the number of plaintiffs in the above 

106 entitled suit, and the Union and members of it are 
vithlly concerned in the continuance of the operation 

of the Mill and have decidedly greater interests in such con¬ 
tinued operation than the plaintiffs, and the Union and its 
members desire that the Mill shall continue to operate and 
continue their emjdoyment, and the Union in its dealings 
with the Mill desires to safeguard, rather than destroy, the 
continued profitable employment of said employees at said 
Mill and desires that the Mill shall continue to operate and 
believes that the interests of all the employees of the Mill 
are more fully protected through an organization such as 
Local Union No. 1871 of the United Textile Workers of 
America than through individual bargaining by employees 
with said Mill. The members of the Union are working at 
the same occupation as the plaintiffs in the above entitled 
case, and being engaged in such occupations they have the 
same interests as the plaintiffs in their wages, hours and 
other conditions of employment and in the continuance of 
their employment. If the plaintiffs are deprived of em- 
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ployment by reason of the closing of the Mill, evjm more 
members of said Local Union would likewise be deprived of 
employment. It is therefore highly improbable that said 
Union would by any action on its part force said jMills to 
close indefinitely and deprive the employees of tljieir em¬ 
ployment. 

This affidavit is made for use in evidence in the above 
stated case and in anv other case in which the defendants 

V 

herein seek to use it. 

J. J. HEAD (s). 

Sworn to and subscribed before me, this 28th day of Jan¬ 
uary, 1936. 

CLARA E. THOMAS 

(Seal) Notary Public, Georgia , State at Large 

My commission expires November 12, 1939. j 

Exhibit N | 

107 Affidavit. j 

State of Georgia, 

County of Fulton. 

i 

Personally appeared before me L. L. Cheek, \|ho, first 
being- sworn, deposes and says as follows: 

I am an employee of the Lois Mill at Dou 
Georgia, a mill owned and operated by the Beaveif Mills, a 
Massachusetts corporation. I have been thus (jmployed 
for the past 23 years. | 

I am a member of the Bargaining Committed of the 
United Textile Workers of America, Local Union No. 1871. 

I am familiar with the method of operation of said Local 
Union and with its actual operation since July 4, 1935. 
Said Union has not yet made any decision whatever or 
formed any definite intention with reference to any de¬ 
mands or bargaining as to rates of pay or houijs of em¬ 
ployment. 

A large number of the members of said Union) are now 
employed at the said Mill and said numbeif exceeds 

108 187 and greatly exceeds the number of plajintiffs in 
the above entitled suit, and the Union and Imembers 

of it are vitally concerned in the continuance of tljie opera- 


glasville, 
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tion of the mill and have decidedly greater interests in such 
continued operation than the plaintiffs, and the Union and 
its members desire that the Mill shall continue to operate 
and continue their employment, and the Union in its deal¬ 
ings with the Mill desires to safeguard, rather than destroy, 
the continued profitable employment of said employees at 
said Mill and desires that the Mill shall continue to operate 
and believes that the interests of all the employees at the 
Mill are more fully protected through an organization such 
as Local Union No. 1871 of the United Textile Workers of 
America than through individual bargaining by employees 
with said Mill. The members of the Union are working at 
the same occupation as the plaintiffs in the above entitled 
case, and being engaged in such occupations they have the 
same interests as the plaintiffs in their wages, hours and 
other conditions of employment, and in the continuation of 
their employment. If the plaintiffs are deprived of employ¬ 
ment by reason of the closing of the Mill, even more mem¬ 
bers of s&id Local Union would likewise be deprived of em¬ 
ployment. It is therefore highly improbable that said 
Union wbuld by any action on its part force said Mill to 
close indefinitely and deprive the employees of their em¬ 
ployment. 

This affidavit is made for use in evidence in the above 
stated case and in any other case in which the defendants 
herein seek to use it. 

L. L. CHEEK 


Sworn to and subscribed before me, this 28th day of Jan¬ 
uary, 1936. 


CLARA E. THOMAS 


(Seal) 1 Notary Public , Georgia , State at Large 

My commission expires November 12, 1939. 

Exhibit 0 


109 Affidavit. 

State of Georgia, 

County of Fulton. 

Personally appeared before me R. D. Cross, who, first 
being sworn, deposes and says as follows: 
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Prior to November 20, 1935, I was an employed of the 
Lois Mill at Douglasville, Georgia, a mill owned and oper¬ 
ated by the Beaver Mills, a Massachusetts corporation. I 
had been thus employed for the past four years. 

I am a member of the bargaining committee of th<^ United 
Textile Workers of America Local Union No. 1871. 

1 am familiar with the method of operation of said Local 
Union and with its actual operation since July 4, 1935. 
Said Union has not vet made anv decision whatever or 

•> V 

formed any definite intention with reference to any de¬ 
mands or bargaining as to rates of pay or hours of em¬ 
ployment. 

A large number of the members of said Union are now 
employed at the said Mill and said number exceeds 187 and 
greatly exceeds the number of plaintiffs in the above 
110 entitled suit, and the Union and members iff it are 
vitallv concerned in the continuance of the operation 
of the Mill and have decidedly greater interests j in such 
continued operation than the plaintiffs, and the Uijiion and 
its members desire that the Mill shall continue to operate 
and continue their employment, and the Union in its deal¬ 
ings with the Mill desires to safeguard, rather ;han de¬ 
stroy, the continued profitable employment of said em¬ 
ployees at said Mill and desires that the Mill shall con¬ 
tinue to operate and believes that the interests of all the 
employees at the Mill are more fully protected through an 
organization such as Local Union No. 1871 of the United 
Textile Workers of America than through individual bar¬ 
gaining by employees with said Mill. The members of the 
Union are working at the same occupation as the plaintiffs 
in the above entitled case, and being engaged in such occu¬ 
pations they have the same interests as the plaintiffs in 
their wages, hours and other conditions of employment and 
in the continuance of their employment. If the m^ntiffs 
are deprived of employment by reason of the closing of the 
Mill, even more members of said Local Union would like¬ 
wise be deprived of employment. It is therefore highly 
improbable that said Union would by any action on its part 
force said Mills to close indefinitely and deprive the em¬ 
ployees of their employment. 

This affidavit is made for use in evidence in tfye above 
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stated case and in any other case in which the defendants 
herein seek to use it. 


R. D. CROSS (s) 

Sworn to and subscribed before me, this 28th day of 
January, 1936. 

CLARA E. THOMAS 

(Seal) Notary Public, Georgia , State at Large 

My commission expires November 12, 1939. 

Exhibit P 


111 Affidavit . 

State of Georgia, 

County of Fulton. 

Personally appeared before me Robert Wood, who, first 
being sworn, deposes and says as follows: 

Prior to July 24, 1935, I was an employee of the Lois 
Mill at Douglasville, Georgia, a mill owned and operated by 
the Beaver Mills, a Massachusetts corporation. I have 
been thus employed for nine years. 

I am a member of the Bargaining Committee of the 
United Textile Workers of America, Local Union No. 1871. 

I am familiar with the method of operation of said Local 
Union and with its actual operation since July 4, 1935. 
Said Union has not yet made any decision whatever or 
formed any definite intention with reference to any de¬ 
mands or bargaining as to rates of pay or hours of em¬ 
ployment. 

A large number of the members of said Union are now 
employed at the said Mill and said number exceeds 

112 187 and greatly exceeds the number of plaintiffs in 
the above entitled suit, and the Union and members 

of it are vitally concerned in the continuance of the opera¬ 
tion of the mill and have decidedly greater interests in such 
continued operation than the plaintiffs, and the Union and 
its members desire that the Mill shall continue to operate 
and cohtinue their employment, and the Union in its deal¬ 
ings with the Mill desires to safeguard, rather than de¬ 
stroy, the continued profitable employment of said em¬ 
ployees at said Mill and desires that the Mill shall continue 
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to operate and believes that the interests of all the em¬ 
ployees at the Mill are more fully protected through an or¬ 
ganization such as Local Union No. 1871 of the United Tex¬ 
tile Workers of America than through individual bargain¬ 
ing by employees with said Mill. The members of t|he Union 
are working at the same occupation as the plaintiffs in the 
above entitled case, and being engaged in such occupations 
they have the same interests as the plaintiffs in their wages, 
hours and other conditions of employment and in the con¬ 
tinuation of their employment. If the plaintiffs are de¬ 
prived of employment by reason of the closing of the Mill, 
even more members of said Local Union would likewise be 
deprived of employment. It is therefore highly improbable 
that said Union would by any action on its part fjorce said 
Mill to close indefinitely and deprive the employees of their 
employment. 

This affidavit is made for use in evidence in the above 
stated case and in any other case in which the defendants 
herein seek to use it. 

ROBERT WOOD s). 

Sworn to and subscribed before me, this 28tp day of 
January, 1936. 

CLARA E. THOMAS 

(Seal) Notary Public, Georgia , State at Large 

Mv commission expires November 12, 1939. 

► 

Exhibit Q 

113 Affidavit. 

State of Georgia, 

County of Fulton. 

Personally appeared before me W. A. Turner, who, first 
being sworn, deposes and says as follows: 

Prior to November 20, 1935, I was an employee of the 
Lois Mill at Douglasville, Georgia, a mill owned and oper¬ 
ated by the Beaver Mills, a Massachusetts corporation. I 
had been thus employed for twenty-seven years. 

I am a member of the United Textile Workers of Amer¬ 
ica Local Union No. 1871. 

I am familiar with the method of operation of s|dd Local 
Union and with its actual operation since Julyl 4, 1935. 
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Said Union has not yet made any decision whatever or 
formed any definite intention with reference to any de¬ 
mands or bargaining as to rates of pay or hours of em¬ 
ployment. 

A large number of the members of said Union are now 
employed at the said Mill and said number exceeds 187 and 
greatly exceeds the number of plaintiffs in the above 
114 entitled suit, and the Union and members of it are 
vithlly concerned in the continuance of the operation 
of the mill and have decidedly greater interests in such con¬ 
tinued operation than the plaintiffs, and the Union and its 
members desire that the Mill shall continue to operate and 
continue their employment, and the Union in its dealings 
with the Mill desires to safeguard, rather than destroy, the 
continued profitable employment of said employees at said 
Mill and desires that the Mill shall continue to operate and 
believes that the interests of all the employees at the Mill 
are more fully protected through an organization such as 
Local Union No. 1871 of the United Textile Workers of 
America than through individual bargaining by employees 
with said Mill. The members of the Union are working at 
the same occupation as the plaintiffs in the above entitled 
case, and being engaged in such occupations they have the 
same interests as the plaintiffs in their wages, hours and 
other cohditions of employment and in the continuance of 
their employment. If the plaintiffs are deprived of em¬ 
ployment by reason of the closing of the Mill, even more 
members of said Local Union would likewise be deprived of 
employment. It is therefore highly improbable that said 
Union would by any action on its part force said Mills to 
close indefinitely and deprive the employees of their em¬ 
ployment. 

This affidavit is made for use in evidence in the above 
stated case and in any other case in which the defendants 
herein seek to use it. 

W. A. TURNER (s) 


Sworn to and subscribed before me, this 28th day of 
January, 1936. 

CLARA E. THOMAS 

(Seal) 1 Notary Public, Georgia , State at Large 

My commission expires November 12, 1939. 
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115 Affidavit 

State of Georgia, 

County of Fulton. 

Personally appeared before me L. L. Cheek w! 
being duly sworn, deposes and says as follows: 

I am an employee of the Lois Mill at Douglasville, 
Georgia, a mill owned and operated by the Beaver Mills, a 
Massachusetts corporation. I have been thus employed for 
the past 23 years. 

I am a member of the United Textile Workers cf Amer¬ 
ica Local Union No. 1871 and am a member of “he com¬ 
mittee of said Union designated by the Union andlto nego 
tiate with the management of the Mill for collec 
gaining agreement. 

As a member of such committee, I was present it a con 
ference held on August 1, 1935, with Mr. T. W. Haddle, 
Superintendent, and Mr. H. C. Dresser, manager of 

116 the Mill. At that meeting the management! was in¬ 
formed by the committee that the committed wanted 

to talk about collective bargaining and Mr. A. Stefe Nance 
read a proposed agreement. The management refused to 
sign the agreement presented at this meeting. A copy of 
the agreement thus read and presented is attached to this 
affidavit marked Exhibit “A” and made a part hereof as 
if copied herein. 

The scale of pay in force at the Mill the last tim£ it oper¬ 
ated prior to the time of said conference of Augusft 1, 1935, 
had a minimum wage of thirty cents (30^) per hour for all 
employees except sweepers, for whom the minimum wage 
was twenty-five cents (25^) per hour. 

This affidavit is made for the purpose of use in evidence 
in the above entitled case and for use as evidence in any 
other case in which the above named defendants desire to 
use it. 

(S) L. L. CHEEK 

Sworn to and subscribed before me, this 28t)i day of 
January, 1936. 

(sd) CLARA E. THOMAS 

(Seal) Notary Public, Georgia , State ja t Large. 

My commission expires November 12, 1939. 
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Proposed Agreement 

This agreement entered into this the day of 

1935 between the Beaver Lois Mills, hereinafter called 
the party of the first part and United Textile Workers of 
America, Local 1871, hereinafter called party of the second 
part, representing the majority of employees of the party 
of the first part shall be in effect for one year from above 
date, unless changed by mutual consent. 

Section 1—Both parties recognize they have a mutual 
obligation in promoting and protecting the interests of 
their common industry and agree to co-operate in good 
faith to eliminate needless and unnecessary differences, 
and to do everything possible to cause harmony and 
efficiency in the plant of the party of the first part. 

Section 2—It is further agreed that there will be no 
industrial controversy between the parties of this agree¬ 
ment during the life of this agreement or renewals hereof, 
neither strike, lockout, or any other concerted action of 
either party against the other, and any differences which 
might arise that cannot be settle by conciliation shall be 
referred to arbitration, each party selecting two repre¬ 
sentatives, these four selecting a fifth to constitute arbi¬ 
tration board whose decision shall be final and binding. 

Section 3—Party of the first part agrees that no member 

of the second part shall be discharged except for cause 

(cause meanning such as is apparent) and that if layoff 

is necessarv from lack of business that senioritv shall 
* » 

prevail in such layoff, and in re-employment. It being 
understood that the party of the first part will not be re¬ 
quested in seniority rule to keep any employee who is not 
able or competent to perform the duties required on the 
particular job due worker by his or her seniority. 

Section 4—Party of the second part agrees to use its 
full influence in assisting party of the first part to secure 
proper health laws for the industry and to co-operate in 
every proper way with the party of the first part in se¬ 
curing fair and just legislation of every kind to promote 
their industry. 

Section 5—It is mutually agreed that 8 hours per day 
shall constitute a day’s work and that (5) five days per 


J. W. MADDEN, J. M. CARMODY AND E. S. SMlTp. 87 

week shall constitute a weeks work. All work tn excess 
of (8) eight liours per day and, or (40) hours ^er week 
shall be considered overtime and shall be paid at time and 
one half. 

Section 6—Wages. Thirty cents per hour shall be mini¬ 
mum wages for all employees except sweepers for whom 
minimum wages shall be twenty five cents per hour. Ex¬ 
isting rates above these minimum shall not be reduced 
except by mutual consent. If necessary wages for any 
class shall be increased to equal the average Southern wage 
for such class as determined by the United Stateip Depart¬ 
ment of Labor. 

Exhibit S 

118 Affidavit. 

State of Georgia, 

County of Fulton. 

Personally appeared before me R. D. Cross, who, first 
being sworn, deposes and says as follows: 

Prior to November 20, 1935, I was an employee of the 
Lois Mill at Douglasville, Georgia, a mill owned <pd oper¬ 
ated by the Beaver Mills, a Massachusetts corporation. I 
had been thus employed for four years. 

I am a member of the United Textile Workers bf Amer¬ 
ica Local Union No. 1871 and am a member of Ithe com¬ 


mittee of said Union designated by the Union to negotiate 
with the management of the Mill for collective bargaining 
agreement. 

As a member of such committee, I was present at a con¬ 
ference held on August 1, 1935, with Mr. T. W. Haddle, 
Superintendent, and was informed by the committee that 
the committee wanted to talk about collective bargaining 
and Mr. A. Steve Nance read a proposed agreement. The 
management refused to sign the agreement presented at 
this meeting. A copy of the agreement thus read 
119 and presented is attached to this affidavit marked 
Exhibit “A” and made a part hereof as If copied 

herein. 

The scale of pay in force at the mill the last time it 
operated prior to the time of said conference of August 1, 
1935, had a minimum wage of thirty cents (3(ty) per hour 
for all employees except sweepers, for whom the }ninimum 
wage was twenty-five cents (25^) per hour. 
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This affidavit is made for the purpose of use in evidence 
in the above entitled case and for use as evidence in any 
other case in which the above named defendants desire 
to use it. 

R. D. CROSS (s) 


Sworn to and subscribed before me, this 28th dav of 
January, 1936. 

CLARA E. THOMAS 

(Seal) Notary Public, Georgia, State at Large. 

My commission expires November 12, 1939. 


120 Exhibit “A” 

Proposed Agreement 

This agreement entered into this the dav of 

1935 between the Beaver Lois Mills, hereinafter 
called the party of the first part and United Textile Work¬ 
ers of America, Local 1871, hereinafter called party of 
the second part, representing the majority of employees 
of the party of the first part shall be in effect for one year 
from above date, unless changed bv mutual consent. 

Section 1—Both parties recognize they have a mutual 

obligation in promoting and protecting the interests of 

their common industry and agree to co-operate in good 

faith to eliminate needless and unnecessary differences, 

* 

and to do everything possible to cause harmony and 
efficiency in the plant of the party of the first part. 

Section 2—It is further agreed that there will be no 
industrial controversy between the parties of this agree¬ 
ment during the life of this agreement or renewals hereof, 
neither strike, lockout, or any other concerted action of 
either party against the other, and any differences which 
might arise that cannot be settle by conciliation shall be 
referred to arbitration, each party selecting two repre¬ 
sentatives, these four selecting a fifth to constitute arbitra¬ 
tion board whose decision shall be final and binding. 

Section 3—Partv of the first part agrees that no member 
of the second part shall be discharged except for cause 
(cause meaning such as is apparent) and that if layoff is 
necessary from lack of business that seniority shall pre¬ 
vail in such layoff, and in re-employment. It being under¬ 
stood that the party of the first part will not be requested 
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in seniority rule to keep any employee who is no^: able or 
competent to perform the duties required on the Particular 
job due worker by his or her seniority. 

Section 4 —Party of the second part agrees t^> use its 

full influence in assisting party of the first part to secure 

proper health laws for the industry and to co-operate in 

every proper way with the party of the first part 

ing* fair and just legislation of every kind to 

their industry. 

* 

Section 5—It is mutually agreed that 8 hours 
shall constitute a day’s work and that (5) five 
week shall constitute a weeks work. All work in 


in secur- 
promote 

per day 
[days per 
[excess of 


lass shall 
for such 


(8) eight hours per day, and, or (40) hours per week shall 
be considered as overtime and shall be paid at time and 
one half. 

Section 6—Wages. Thirty cents per hour shall be mini¬ 
mum wages for all employees except sweepers i|or whom 
minimum wages shall be twenty five cents per hoiir. Exist¬ 
ing rates above these minimum shall not be reduced except 
bv mutual consent. If necessary wages for any c 
be increased to equal the average Southern wage 
class as determined by the United States Department of 
Labor. 

Exhibit T 

121 Affidavit 

State of Georgia, 

County of Fulton. 

Personally appeared before me Robert Wood, Iwdio, first 
being sworn, deposes and says as follows: 

Prior to July 24, 1935, I was an employee of 
Mill at Douglasville, Georgia, a mill owned and 
by the Beaver Mills, a Massachusetts corporation. I had 
been thus employed for nine years. 

I am a member of the United Textile Workers of 
America, Local L : nion No. 1871 and am a member of the 
committee of said Union designated by the Union to negoti¬ 
ate with the management of the Mill for collective bargain¬ 
ing agreement. 

As a member of such committee, I was presenlf at a con¬ 
ference held on August 1, 1935, with Mr. T. W. Haddle, 
Superintendent, and Mr. H. C. Dresser, Manager of the 
Mill. At that meeting the management was informed by 


the Lois 
operated 
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the committee that the committee wanted to talk 
122 about collective bargaining and Mr. A. Steve Nance 
read a proposed agreement. The management re¬ 
fused to sign the agreement presented at this meeting. A 
copy of the agreement thus read and presented is attached 
to this affidavit marked Exhibit 4 ‘A” and made a part 


hereof as if copied herein. 

The scale of pay in force at the Mill the last time it 

operated prior to the time of said conference of August 

2, 1935, had a minimum wage of thirty cents (3(ty) per 

hour for all employees except sweepers, for whom the 

minimum wage was twenty-five cents (25^) per hour. 

This affidavit is made for the purpose of use in evidence 

in the above entitled case and for use as evidence in anv 

% 

other case in which the above named defendants desire 
to use it. 


s/ ROBERT WOOD 


Sworn to and subscribed before me, this 28th dav of 
January, 1936. 

s/ CLARA E. THOMAS 

(Seal) ' Notary Public, Georgia, State at Large . 

My commission expires November 12, 1939. 

123 Exhibit “A”. 

Proposed Agreement. 

This agreement entered into this the day of 

1935 between the Beaver Lois Mills, hereinafter 
called the party of the first part and United Textile Work¬ 
ers of America, Local 1871, hereinafter called party of 
the second part, representing the majority of employees 
of the party of the first part shall be in effect for one year 
from above date, unless changed bv mutual consent. 

Sectioil 1—Both parties recognize they have a mutual 
obligation in promoting and protecting the interests of 
their common industry and agree to co-operate in good 
faith to eliminate needless and unnecessary differences, 
and to do everything possible to cause harmony and 
efficiency in the plant of the party of the first part. 

Section 2—It is further agreed that there will be no 
industrial controversy between the parties of this agree¬ 
ment during the life of this agreement or renewals hereof, 
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neither strike, lockout, or any other concerted action of 
either party against the other, and any differences which 
might arise that cannot be settle by conciliation shall be 
referred to arbitration, each party selecting tw<|) repre¬ 
sentatives, these four selecting a fifth to constitute arbi¬ 
tration board whose decision shall be final and binding. 

Section 3—Party of the first part agrees that no mem¬ 
ber of the second part shall be discharged except far cause 
(cause meaning such as is apparent) and that if layoff is 
necessary from lack of business that seniority shall pre¬ 
vail in such layoff, and in re-employment. It beint under¬ 
stood that the party of the first part will not be requested 
in seniority rule to keep any employee who is not able or 
competent to perform the duties required on the particu¬ 
lar job due worker by his or her seniority. 

Section 4—Party of the second part agrees to use its 
full influence in assisting party of the first part to secure 
proper health laws for the industry and to co-operate in 
every proper way with the party of the first part in secur¬ 
ing fair and just legislation of every kind to promote their 
industry. 

Section 5—It is mutually agreed that 8 hours !per day 
shall constitute a day’s work and that (5) five days per week 
shall constitute a weeks work. All work in excess of (8) 
eight hours per day and, or (40) hours per week shall be 
considered as overtime and shall be paid at time and one 
half. 

Section 6—Wages. Thirty cents per hour shall be mini¬ 
mum wages for all employees except sweepers for whom 
minimum wages shall be twenty five cents per hour. Exist¬ 
ing rates above these minimum shall not be reduced except 
by mutual consent. If necessary wages' for any class shall 
be increased to equal the average Southern wage for such 
class as determined by the United States Department of 
Labor. 

Exhibit U 

124 Affidavit j 

State of Georgia, 

County of Fulton . 

Personally appeared before me H. G. Sanders, L. L. 
Cheek and J. J. Head, who first being duly swori^ deposes 
and state as follows: 
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We are members of the United Textile Workers of Amer¬ 
ica Local Union No. 1871. We are employees of the Lois 
Mill at DOuglasville, Georgia, operated by the Beaver Mills, 
a Massachusetts corporation. 

Since the announcement of the postponement of the 
holding of the election bv secret ballot to determine the 
representative of the majority of employees of said Mill a 
number of the members of the Union have become discour¬ 
aged. The postponement of the election has been the cause 
of this disturbance. It has caused a number of the 

125 employees of the Mill to lose faith in the National 
Labor Relations Board, and to believe that the 

Board cahnot protect them in their exercise of the right of 

self-organization. The general feeling of discouragement 

among the employees of the Mill and among the Union 

members, which has been caused by the postponement of 

the election is a serious blow to the Union and verv seri- 

•> 

ously discourages membership and activity in the Union. 

This affidavit is made for the purpose of use in evidence 

in the above entitled case and for use as evidence in anv 

* 

other case in which the above named defendants desire to 
use it. 

(s) H. G. Sanders, 

(s) L. L. Cheek 
(s) J. J. Head 

Sworn to and subscribed before me this 28th day of Jan¬ 
uary, 1936. 

(s) CLARA E. THOMAS 

(Seal) 1 Notary Public, Georgia , State at Large 

My commission expires Nov. 12, 1939. 

Exhibit V 

126 Affidavit 

State of Georgia, 

County of Douglas. 

Personally appeared before me Mrs. Louise Inzer, who, 
first being sworn, deposes and states as follows: 

I am a member of United Textile Workers of America, 
Local Union No. 1871. 
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Up until January 27, 1936,1 was an employee of 
Mill, at Douglasville, Georgia, a mill owned and 
by the Beaver Mills, a Massachusetts corporation. I had 
been thus employed for the past five years. 1 was i spinner. 

1 was compelled to be away from work for 3 dajys on ac¬ 
count of illness. When I returned to report for 
Monday, January 27, 1936, W. A. Burns, overse 
spinning room, discharged me. He told me to go out and 
stav out until he sent for me. I told him that I heeded to 
work as I was the sole support of my family. He told me, 
“1 don’t care whether you work or not. You all was the 
cause of the shut down before.” 

127 I have been very active in the Union. I 
ten a number of new members for the Unidi 
served on the Relief Committee of the Union. 

There was no complaint whatever about my h T ork. My 
total experience as a spinner, including the five years at the 
present mill, amounts to 23 years. 

This affidavit is made for use in evidence in 
stated case and in any other case in which the defendants 
herein seek to use it. 

s/ MRS. LOUISE INZER 

i 

Sworn to and subscribed before me, this 28 dhy of Jan¬ 
uary, 1936. 

s/ THAD McKAY, 


have got- 
n. I have 


the above 


(Seal) 
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Clerk Superior Court, Douglas County 


Exhibit W 


, Georgia. 


Affidavit. 

\ 

State of Georgia, 

County of Fulton. 

i 

Personally appeared before me R. D. Cross, |who, first 
being sworn, deposes and states as follows: 

On Wednesday, November 20, 1935, I was discharged by 
the overseer of the weaving room of the Lois Mill, operated 
by the Beaver Mills, a Massachusetts corporation. The 
overseer’s name is Bagwell. He called me in and ^omplaind 
of a kinky filling in two pieces of cloth. I told him that I 
had made a record of doing good weaving. He stated, 4 ‘Your 
record don’t amount to a thing in the world.” ! 
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At that time I had been working with the Lois Mill for 
four years: Prior to that time I had worked for eight years 
at other mills, seven of those eight years being at one mill, 
the Exposition Cotton Mills, in Atlanta, Georgia. All my 
twelve years’ experience have been as a weaver. I 
129 had never before been discharged. My work was bet¬ 
ter than the average work done by weavers at the 
Lois Mill at the time of my discharge. 

I am a member of the United Textile Workers of Amer¬ 
ica, Local Union No. 1871. I have been very active in the 
pi-omotion of this Union. I have not missed a Union meet¬ 
ing in two years. I have been Chairman of the Organization 
Committee for nine months and likewise have been Chair¬ 
man of the committee on getting new members. I have been 
very active personally in obtaining new members for the 
LTnion. I was a member of the Bargaining Committee of 
three which took up the question of collective bargaining 
with the management on August 1, 1935. 

I am well acquainted with W. A. Turner. He was a loom 
fixer in the weaving room of the Lois Mill when I was there. 
I cam in daily contact with his work. He was a very capa¬ 
ble loom fixer. His work was well above the average. He 
was an active Union member and generally known as such 
throughout Douglasville and throughout the Lois Mill. 

This affidavit is made for the purpose of use in evidence 
in the above stated case and any other case in which the 
defendants herein seek to use it. 

s/ R. D. CROSS 

Sworn to and subscribed before me, this 28th day of 
January, 1936. 

s/ CLARA E. THOMAS, 

Notary Public , Georgia , State at large. 

My commission expires November 12, 1939. 

(Seal) 
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Exhibit X 

130 Affidavit. 

State of Georgia, 

Comity of Fulton. 

Personally appeared before me W. A. Turner, w 
being sworn, deposes and states as follows: 

I am a member of the United Textile Workers of Amer¬ 
ica, Local Union No. 1871. 

For twenty-seven consecutive years prior to November 
20, 1935, I was an employee of the Lois Mill, at Douglas- 
ville, Georgia, a mill owned an operated by thej Beaver 
Mills, a Massachusetts corporation. 

Since the organization of the said Local Union I have 
been a verv active member and have solicited a lai 
her of new members. 

For twentv vears I have been a loom fixer. On 
% 

ber 20, 1935, Bagwell, the foreman of the weaviiig room, 
complained of a piece of cloth. He said it had a few thin 
streaks. It had initials of the weaver marled on it 

131 twice, but my initials were not on it. He aceured me 
of not properly fixing the machinery. I stated to 

him that I did not remember having anything to do with 
that particular piece of cloth. He didn’t call in the weaver, 
but told me that I was through. 

T have had no more complaints than the usual number 
and have never been threatened with discharge before. 

I have been working with R. D. Cross for four vears. I 
know the quality of his work, it was better than the average 
for a weaver. Pie was considered a good weaver at the mill. 

This affidavit is made for the purpose of use in evidence 
in the above stated case and in anv other case in which the 
defendants herein seek to use it. 

s/ W. T. TURNER | 

Sworn to and subscribed before me, this 28th day of 
Januarv, 1936. 

s/ CLARA E. THOMAS, 

Notary Public, Georgia, State j at large. 

My commission expires, November 12, 1939. 

(Seal) 

Received Jan. 30, 1936, National Labor Relations Board. 
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Exhibit Y 


Orig. Carb. 


132 United States of America 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Re¬ 
lations Board, and official custodian of its records, do here¬ 
by certify that attached is a full, true, and complete copy 
of: General Rules and Regulations, Series 1, of the Na¬ 
tional Labor Relations Board, issued September 14, 1935. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Relations 
Board to be affixed this 11th day of April A. D. 1936, at 
Washington, D. C. 

BENEDICT WOLF, 

(SEAL) Secretary 

133 National Labor Relations Board 

Washington, D. C. 


Rules and Regulations—Series 1 


General Rules and Regulations 
Bv virtue of the authority vested in it bv the National 

ft/ V •» 

Labor Relations Act, approved July 5, 1935, the National 
Labor Relations Board hereby makes the following rules 
and regulations which it finds necessarv to carrv out the 
provisions of said Act. Said rules and regulations shall 
become effective upon publication in the manner prescribed 
in Article VI thereof and shall be in force and effect until 
amended or rescinded by rules and regulations hereafter 
made and published by said Board. 

Signed at Washington, D. C., this 14th dav of September 
1935. 

(Signed) J. Warren Madden 
(Signed) John M. Carmody 
(Signed) Edwin S. Smith 
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Section 1 . The terms “person”, “employer 
plovee”, “representatives 9 “labor organization’ 
merce”, “affecting commerce”, and “unfair labbr prac¬ 
tice”, as used herein, shall have the meanings set! forth in 
Section 2 of the National Labor Relations Act, a 
which Act is appended hereto. 

Section 2. The term “Act” as used herein sh 
the National Labor Relations Act, and the term ‘ 
shall mean the National Labor Relations Board. 

Section 3. The term “Region” as used herein shall mean 
that part of the United States or any Territory thereof fixed 
by the Board as a particular Region. 

Section 4. The term “Regional Director” as u 
in shall mean the agent designated by the Board a 
Director for a particular Region. 

Section 5. The term “Trial Examiner” as us4d herein 
shall mean the Board, its member, agent or agency 
ing hearing. 

Section 6 . The term “State” as used herein 
elude all States, territories, and possessions of the United 
States and the District of Columbia. 
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ARTICLE II. 

PROCEDURE UNDER SECTION 10 OF THE A 
THE PREVENTION OF UNFAIR LABOR 
TICES 

Charge 

Section 1. A charge that any person has engaged in or 
is engaging in any unfair labor practice affecting commerce 
may be made by any person or labor organization. 1 No 
charge may be withdrawn except with the consent of the 

i “Person” is defined in the Act as including “one or more 
partnerships, associations, corporations, legal representatives, tr 
tees in bankruptcy, or receivers.” 

“Labor organization” is defined in the Act as meaning “ 
tion of any kind, or any agency or employee representation c 
plan, in which employees participate and which exists for the 
whole or in part, of dealing with employers concerning griev 
disputes, wages, rates of pay, hours of employment, or condition 
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Regional Director with whom such charge was filed or of 
the Board. 

135 Section 2. Except as provided in Section 35 of 
this Article, such charge shall be filed with the Re¬ 
gional Director for the Region in which the alleged unfair 
practice has occurred or is occurring. 

Section 3. Such charge shall be in writing, the original 
being signed and sworn to before any notary public or any 
agent of the Board authorized to administer oaths or ac¬ 
knowledgments. Three additional copies of such charge 
shall be hied. A blank form for making a charge will be 
supplied by the Regional Director upon request. 

Section 4. Such charge shall contain the following: 

(a) The full name and address of the person or labor 
organization making the charge. 

(b) The full name and address of the person against 
whom the charge is made (hereinafter referred to as the 
“respondent”). 

(c) A clear and concise statement of the facts constitut¬ 
ing the alleged unfair labor practice affecting commerce, 
particularly stating the names of the individuals involved 
and the time and place of occurrence. 

Complaint 

Section 5. After a charge has been filed, if it appears to 
the Regional Director that a proceeding in respect thereto 
should be instituted, he shall issue and cause to be served 
apon the respondent and the person or labor organization 
making the charge (hereinafter referred to as the “parties 
to the proceeding”) a formal complaint in the name of the 
Board stating the charges and containing a notice of hear¬ 
ing before a Trial Examiner at a place therein fixed and at 
a time not less than five days after the serving of said com¬ 
plaint. 

Section 6. Upon his own motion or upon proper cause 
shown by any of the parties to the proceeding the Regional 
Director issuing the complaint may extend the date of such 
hearing. 

136 Section 7. Any such complaint may be amended 
bv the Trial Examiner or the Board in his or its dis- 

cretion at any time prior to the issuance of an order based 
thereon^ upon such terms as may be deemed just. 
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Section 8. If, after the charge has been tiled,, the Re¬ 
gional Director declines to issue and cause to be served a 
complaint, the person or labor organization making the 
charge may obtain a review of such action by filing a re¬ 
quest therefor with the Board in Washington, D. C., and 
filing a copy of such request with the Regional Director. 
The Regional Director shall thereupon transmit tie charge 
to the Board together with a report stating briefly the rea¬ 
sons for declining to issue the complaint. 

Answer 

Section 9. The respondent shall have the right, within 
five days from the service of the complaint, to file an answer 
thereto. Such answer shall contain a short and simple 
statement of the facts which constitute the grounds of de¬ 
fense. Respondent shall specifically admit or deny or ex¬ 
plain each of the facts alleged in the complaint, unless re¬ 
spondent is without knowledge, in which case respondent 
shall so state, such statement operating as a denial. Any 
allegation in the complaint not specifically denied in the 
answer, unless respondent shall state in the answer that 
respondent is without knowledge, shall be deeded to be 
admitted to be true and may be so found by the Btaard. 

Section 10. Such answer shall be filed with the j Regional 
Director issuing the complaint. Such answer sljall be in 
writing, the original being signed and sworn tp by the 
respondent or by a duly authorized agent with appropriate 
power of attorney affixed, and shall contain the b°st office 
address of the respondent. The respondent shall file three 
additional copies of the Answer for the use of tne Board. 
Immediately upon filing his answer the respondent shall 
serve a copy thereof upon each of the other parties to the 
proceeding, or file a copy for each such party with the Re¬ 
gional Director, who shall cause such copy to be served upon 
such party. 

Section 11. Upon his own motion or upon proper cause 
shown by respondent the Regional Director issuing the 
complaint may by written order extend jthe time 
137 within which the answer shall be filed. 

Section 12. In any case where a complaint has been 
amended the respondent shall have an opportunity |to amend 
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his answer within such period as may be fixed by the Trial 
Examiner or the Board amending the complaint. 

Motions 

Section 13. All motions made previous to or subsequent 
to the hearing shall be filed in writing with the Regional 
Director issuing the complaint, and shall briefly state the 
order or relief applied for and the grounds for such mo¬ 
tion. The moving party shall file an original and three 
additional copies of all such motions for the use of the 
Board. Immediately upon the filing of such motion, the 
moving party shall serve a copy thereof upon each of the 
other parties to the proceeding, or file a copy for each 
such party with the Regional Director, who shall cause such 
copy to be served upon such party. All motions made at 
the hearing (except motions to intervene, as provided in 
Section 18 of this Article) shall be stated orally and in¬ 
cluded in the stenographic report of the hearing. 

Section 14. The Trial Examiner, as specified in the no¬ 
tice of hearing, shall rule upon all motions (except as pro¬ 
vided in Section 18 of this Article). Rulings on motions, 
and any orders in connection therewith, if announced at the 
hearing, shall be stated orally and included in the steno¬ 
graphic report of the hearing; in all other cases they shall 
be issued in writing and filed with the Regional Director, 
who shall cause a copy of the same to be served upon each 
of the parties to the proceeding. 

Section 15. All motions, rulings, and orders shall become 
part of the record in the proceeding and rulings and orders 
claimed to be substantially prejudicial shall be re- 
138 viewed by the Board, upon request made for such 
review, in conjunction with the Board’s consideration 
of the intermediate report provided for hereinafter in this 
Article. 

Section 16. If any motion in the nature of a motion to dis¬ 
miss the complaint is granted by the Trial Examiner, the 
party making the charge may obtain a review of such ac¬ 
tion by filing a request therefor with the Board in Wash¬ 
ington, D. C., and filing a copy of such request with the Re¬ 
gional Director. The Regional Director shall therewith 
transmit to the Board the charge, complaint, motion, ruling- 
on the motion, and all other relevant papers in the case. 
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Section 17. No objection to rulings upon motions jsliall be 
deemed waived by the filing of an answer or by other par¬ 
ticipation in the proceedings before the Trial Exaipiner or 
the Board. 

Intervention 

Section 18. Any person or labor organization desiring to 
intervene in any proceeding shall file a motion in writing 
with the Regional Director issuing the complaint setting out 
the grounds upon which such person or organization claims 
to be interested. The orignal of such motion shall he signed 
and sworn to by the person or labor organization filing the 
motion, who shall file three additional copies of such mo¬ 
tion for the use of the Board. Immediately upon filing such 
motion, the moving party shall serve a copy thereof upon 
each of the parties to the proceeding, or file a copy tor each 
party with the Regional Director, who shall cause such copy 
to be served upon such party. The Regional Director shall 
rule upon all such motions filed prior to the hearingj and the 
Trial Examiner shall rule upon all such motions filpd at the 
hearing, in the manner set forth in Section 14 of tljiis Arti¬ 
cle. The Regional Director or the Trial Examiner, as the 
case may be may by order permit intervention ii| person 
or by counsel to such extent and upon such ternjis as he 
shall deem just. The Regional Director shall causp a copy 
of said ruling to be served upon each of the parties to the 
proceeding. 


139 


Witnesses and Subpoenas 


Section 19. Witnesses shall be examined ojrally un¬ 
der oath, except that for good and exceptional cause 
the Trial Examiner may permit their testimony to be taken 
by deposition under oath. Any such deposition [shall be 
taken in accordance with the procedural requiremlents for 
the taking of depositions provided by the law of tjhe State 
in which the hearing is pending. 

Section 20. Subpoenas requiring the attendance land tes¬ 
timony of witnesses and the production of any evidence, 
including books, records, correspondence, or documents, 
that relates to any matter under investigation or in ques¬ 
tion, may be issued by any member of the Board. Appli¬ 
cation for the issuance of such subpoenas may be filed with 
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the Regional Director by any party to the proceedings. 
Such applications shall be timely and shall specify the name 
of the witness and the nature of the facts to be proved by 
him, and must specify the documents, the production of 
which is desired, with such particularity as will enable them 
to be identified for purposes of production. 

Section 21. Witnesses summoned before the Trial Ex¬ 
aminer shall be paid the same fees and mileage that are 
paid witnesses in the courts of the United States, and wit¬ 
nesses whose depositions are taken and the persons taking 
the same shall severally be entitled to the same fees as are 
paid for like services in the courts of the United States. 
Witness Tees and mileage shall be paid by the party at 
whose instance the witnesses appear and the person taking 
the deposition shall be paid by the party at whose instance 
the deposition is taken. 

Hearing 

Section 22. Hearings for the purpose of taking evidence 
upon a complaint shall be conducted bv the Trial Exam¬ 
iner specified in the notice of hearing, or specially desig¬ 
nated bv the Board or bv the Regional Director. Such hear- 
ings shall be public, unless otherwise ordered by the Trial 
Examiner. 

Section 23. It shall be the duty of the Trial Ex- 
140 aminer to inquire fully into the facts as to whether 
the respondent has engaged or is engaging in an un¬ 
fair labor practice affecting commerce as set forth in the 
complaint or amended complaint. Counsel for the Board, 
and the Trial Examiner, shall have power to call, examine 
and cross-examine witnesses and to introduce into the rec¬ 
ord documentary or other evidence. 

Section 24. Any party to the proceeding shall have the 
right to appear at such hearing in person, by counsel or 
otherwise, to call, examine, and cross-examine witnesses, 
and to introduce into the record documentary or other evi¬ 
dence. 

Section 25. In any such proceeding the rules of evidence 
prevailing in courts of law or equity shall not be controlling. 

Section 26. In any such proceeding stipulations of fact 
may be introduced in evidence with respect to any issue. 
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Section 27. Objections with respect to the conduct of the 
hearing, including objections to the introduction of evi¬ 
dence, shall be stated orally, together with the grounds of 
such objection, and included in the stenographic report of 
the hearing. No such objection shall be deemed waived by 
further participation in the proceeding. 

Section 28. Any party to the proceeding shall be entitled 
to a reasonable period at the close of the hearing for oral 
argument, which shall not be included in the stenographic 
report of the hearing unless the Trial Examiner so directs. 
The parties shall be entitled to file briefs or written state¬ 
ments only with permission of the Trial Examiner. 

Section 29. In the discretion of the Trial Examiner 
141 the hearing may be continued from day t<j> day, or 
adjourned to a later date or to a different [place, by 
announcement thereof at the hearing by the Triil Exam¬ 
iner, or by other appropriate notice. j 

Intermediate Report and Transmission of Case to the 

Board 

Section 30. After a hearing for the purpose of taking evi¬ 
dence upon a complaint the Trial Examiner shall prepare 
an intermediate report, which he shall file with the Regional 
Director issuing the complaint, who will thereafter trans¬ 
mit said report to the Board in Washington, D C., and 
cause a copy thereof to be served upon each of the parties 
to the proceeding. Such report shall contain (a) findings 
of fact, separately stated and numbered, and (b) recom¬ 
mendations as to what disposition of the case should be 
made, which may include, if it be found that respondent has 
engaged or is engaging in the alleged unfair lapor prac¬ 
tice, a recommendation as to w’hat affirmative action should 
be taken by respondent to bring about a condition in har¬ 
mony with the law. 

Section 31. Thereafter the Regional Director issuing the 
complaint shall forward to the Board in Washington, D. C., 
the charge, complaint, amended complaint, notice of hear¬ 
ing, answer, amended answer, motions, rulings, orders, the 
stenographic report of the hearing, stipulations, exhibits, 
documentary evidence, and depositions, all of w|hich, to¬ 
gether with the intermediate report and exceptions, shall 
constitute the record in the case. 
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142 Exceptions to the Record 

and 

Intermediate Report 

Section 32. If any party desires to take an exception to 
the intermediate report or to any other part of the record 
(including rulings upon all motions or objections) he shall 
within ten days from the date of service of said report file 
with the Board at Washington, D. C., four copies of a state¬ 
ment in writing setting forth such exceptions. Immediately 
upon the filing of such statement of exceptions the party 
filing the same shall serve a copy thereof upon each of the 
other parties to the proceeding, or file a copy for each such 
party with the Board, which shall cause such copy to be 
served upon such party. Extension of the period within 
which to file such statement of exceptions may be granted 
only by the Board. 

Section 33. No matter not included in such statement of 
exceptions may thereafter be objected to before the Board, 
and failure to file a statement of exceptions shall operate 
as submission of the case to the Board on the record and 
the report. 

Procedure Before the Board. 

Section 34. Upon expiration of the period for filing a 
statement of exceptions, as provided in Section 32 of this 
Article, the Board may decide the matter forthwith upon 
the record, or after the filing of briefs or oral argument, 
or may reopen the record and receive further evidence or 
require the taking of further evidence before a member of 
the Board or other agent or agency, or may make other 
disposition of the case. The Board shall notify the parties 
of the tinie and place for any such submission of briefs, oral 
argument or taking of further evidence. 

Section 35. Whenever the Board deems it necessarv in 
order to effectuate the purposes of the Act, it may permit a 
charge that any person has engaged in or is engaging in 
any unfair labor practice affecting commerce to be filed 
with it, in Washington, D. C., or may, at any stage of a 
proceeding instituted in any Region, direct that such pro¬ 
ceeding be transferred to and continued before it. 

143 The provisions of Sections 3 to 29, inclusive, of this 
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Article shall, insofar as applicable, apply to j proceed¬ 
ings before the Board pursuant to this Section] and the 
powers granted to Regional Directors in such provisions 
shall, for the purpose of this Section, be reserved to and 
exercised bv the Board. 

Section 36. After a hearing for the purpose of taking evi¬ 
dence upon the complaint in any proceeding over fvhich the 
Board has assumed jurisdiction in accordance with Section 
35 of this Article, the Board may 

(a) direct that the Trial Examiner prepare ai^ interme¬ 
diate report, in which case the provisions of Sections 30 to 
34, inclusive, of this Article shall insofar as applicable gov¬ 
ern subsequent procedure, and the powers granted to Re¬ 
gional Directors in such provisions shall for the purpose 
of this Section be reserved to and exercised by the Board; 
or 

(b) decide the matter forthwith upon the record, or after 
the filing of briefs or oral argument; or 

(c) reopen the record and receive further evidence before 
the Board, or a member, agent or agency; or 

(d) make other disposition of the case. 

The Board shall notify the parties of the time and place of 
any such submission of briefs, oral argument or taking of 
further evidence. 

Section 37. Whenever the Board deems it nedessarv in 
order to effectuate the purposes of the Act, it may, at any 
stage of a proceeding instituted in any Region, Order that 
such proceeding be transferred to and continued in any 
other Region, or may, at any stage of such proceeding, 
order that such proceeding be transferred to any other Re¬ 
gion for purposes of consolidation with a proceeding in such 
other Region. After the transfer of any proceeding pur¬ 
suant to this Section, the provisions of Sections 3 to 34, 
inclusive, of this Article shall apply to such proceeding as 
if the charge had originally been filed in the Region to which 
the transfer is made. 
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144 ARTICLE III. 

PROCEDURE UNDER SECTION 9(c) OF THE ACT 
FOR THE INVESTIGATION AND CERTIFICA¬ 
TION OF REPRESENTATIVES. 

Section 1. A petition requesting the Board to investigate 
and certify under Section 9(c) of the Act the name or names 
of the representatives designated or selected for the pur¬ 
pose of collective bargaining may be filed by any employee 
or any person or labor organization acting on his behalf 
(hereinafter referred to as the “petitioner”)- Except as 
provided in Section 11 of this Article, such petition shall be 
filed witli the Regional Director for the Region wherein 
the contemplated bargaining unit exists and shall be in 
writing, the original being signed and sworn to before any 
notary public or any agent of the Board authorized to ad¬ 
minister oaths or acknowledgments. Three additional cop¬ 
ies of the petition shall be filed. A blank form for filing 
such a petition will be supplied by the Regional Director 
upon request. 

Section 2. Such petition shall contain the following: 

(a) The name and address of the petitioner. 

(b) The name and address of the employer or employers 
involved, the general nature of their businesses, and the 
approximate number of their employees. 

(c) A description of the bargaining unit claimed to be 
appropriate, the approximate number of employees therein, 
the number and classifications of employees which the repre¬ 
sentatives on whose behalf the petition is filed claim to 
represent, the names of any other known individuals or 
labor organizations who claim to represent any of the em¬ 
ployees in the alleged bargaining unit. 

(d) A brief statement setting forth the nature of the 
question or controversy affecting commerce that has arisen 
concerning representation. 

(e) Any other relevant facts. 

Section 3. If it appears to the Board that an investigation 
should be instituted it shall so direct and (except as 

145 provided in Section 11 of this Article) shall au¬ 
thorize the Regional Director to undertake such in¬ 
vestigation. The Regional Director shall thereupon proceed 
with such investigation and in connection therewith shall 
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prepare and cause to be served upon the petitioner, upon 
the employer or employers involved and upon any k|nown in¬ 
dividuals or labor organizations purporting to act ts repre¬ 
sentatives for collective bargaining of any employees di¬ 
rectly affected by such investigation (all of whom are here¬ 
inafter referred to as the “parties to the proceeding”), a 
notice of a hearing upon the question of representation be¬ 
fore a Trial Examiner at a time and place therein fixed. A 
copy of the petition shall be served with such notice! of hear¬ 
ing. The Regional Director shall give public notice of such 
hearing in such manner as he may deem appropriate. 

Section 4. All matters relating to motions, interventions, 
witnesses and subpoenas shall be governed by the provi¬ 
sions of Sections 13 to 21 inclusive of Article II above. 

Section 5. The hearing upon the question of representa¬ 
tion shall be conducted by the Trial Examiner specified in 
the notice of hearing, or specially designated by the Board 
or by the Regional Director, and shall be open to the public 
unless otherwise ordered bv the Trial Examiner. It shall 
be the duty of the Trial Examiner to inquire fully into the 
question of representation. Counsel for the Board, and 
the Trial Examiner, shall have power to call, examine and 
cross-examine witnesses and to introduce into the record 
documentary and other evidence. 

Section 6. The introduction of evidence at th^ hearing 
and the rights of the parties to the proceedings shall be 
governed by Sections 24, 25, 26, 27 and 28 of Article II 
above. 

Section 7. Upon the close of the hearing the Regional Di¬ 
rector shall forward to the Board in Washington, D. C., the 
petition, notice of hearing, motions, rulings, orders, the 
stenographic report of the hearing, stipulations, exhibits, 
documentary evidence, and depositions, all of which shall 
constitute the record in the proceeding. 

Section 8. The Board shall thereupon proceed, either 
forthwith upon the record, or after oral argument or the 
submission of briefs, or after further hearing, as it may 
determine, to certify to the parties to the proceeding the 
name or names of the representatives that have been desig¬ 
nated or selected, or to direct a secret ballot of the em¬ 
ployees in order to complete the investigation, oj\ to make 
other disposition of the matter. 
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PROCEDURE UNDER SECTION 9(c) OF THE ACT 
FOR THE INVESTIGATION AND CERTIFICA¬ 
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Section 1. A petition requesting the Board to investigate 
and certify under Section 9(c) of the Act the name or names 
of the representatives designated or selected for the pur¬ 
pose of collective bargaining may be filed by any employee 
or any person or labor organization acting on his behalf 
(hereinafter referred to as the “petitioner”). Except as 
provided in Section 11 of this Article, such petition shall be 
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the contemplated bargaining unit exists and shall be in 
writing, the original being signed and sworn to before any 
notary public or any agent of the Board authorized to ad¬ 
minister oaths or acknowledgments. Three additional cop¬ 
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upon request. 
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involved, the general nature of their businesses, and the 
approximate number of their employees. 

(c) A description of the bargaining unit claimed to be 
appropriate, the approximate number of employees therein, 
the number and classifications of employees which the repre¬ 
sentatives on whose behalf the petition is filed claim to 
represent, the names of any other known individuals or 
labor organizations who claim to represent any of the em¬ 
ployees in the alleged bargaining unit. 

(d) A brief statement setting forth the nature of the 
question or controversy affecting commerce that has arisen 
concerning representation. 

(e) Any other relevant facts. 

Section 3. If it appears to the Board that an investigation 
should be instituted it shall so direct and (except as 

145 provided in Section 11 of this Article) shall au¬ 
thorize the Regional Director to undertake such in¬ 
vestigation. The Regional Director shall thereupon proceed 
with such investigation and in connection therewith shall 
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prepare and cause to be served upon the petitioner, upon 
the employer or employers involved and upon any known in¬ 
dividuals or labor organizations purporting to act is repre¬ 
sentatives for collective bargaining of any employees di¬ 
rectly affected by such investigation (all of whom are here¬ 
inafter referred to as the “parties to the proceeding”), a 
notice of a hearing upon the question of representation be¬ 
fore a Trial Examiner at a time and place therein fixed. A 
copy of the petition shall be served with such notice of hear¬ 
ing. The Regional Director shall give public notice of such 
hearing in such manner as he may deem appropriate. 

Section 4. All matters relating to motions, interventions, 
witnesses and subpoenas shall be governed by the provi¬ 
sions of Sections 13 to 21 inclusive of Article II ^ibove. 

Section 5. The hearing upon the question of representa¬ 
tion shall be conducted by the Trial Examiner specified in 
the notice of hearing, or specially designated by the Board 
or by the Regional Director, and shall be open to tjie public 
unless otherwise ordered bv the Trial Examiner. It shall 
be the duty of the Trial Examiner to inquire fullyt into the 
question of representation. Counsel for the Bolard, and 
the Trial Examiner, shall have power to call, exajnine and 
cross-examine witnesses and to introduce into the record 
documentary and other evidence. 

Section 6. The introduction of evidence at th^ hearing 
and the rights of the parties to the proceedings! shall be 
governed by Sections 24, 25, 26, 27 and 28 of ^rticle II 
above. 

Section 7. Upon the close of the hearing the Regional Di¬ 
rector shall forward to the Board in Washington, D. C., the 
petition, notice of hearing, motions, rulings, orders, the 
stenographic report of the hearing, stipulations,! exhibits, 
documentary evidence, and depositions, all of wl^ich shall 
constitute the record in the proceeding. 

Section 8. The Board shall thereupon proceed, either 
forthwith upon the record, or after oral argument or the 
submission of briefs, or after further hearing, 4s it may 
determine, to certify to the parties to the proceeding the 
name or names of the representatives that have been desig¬ 
nated or selected, or to direct a secret ballot of the em¬ 
ployees in order to complete the investigation, or to make 
other disposition of the matter. 
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Section 9. Where the Board determines that a 
146 secret ballot should be taken it shall direct such ballot 
to be conducted by a designated agent or agency in 
accordance with such terms as it may specify. Upon con¬ 
clusion of such ballot the agent or agency conducting the 
ballot shall prepare an intermediate report containing a 
tally of the ballots, its findings and its recommendations, 
which it shall cause to be served upon the parties to the 
proceeding. Within five days thereafter the parties to the 
proceeding may file with the Regional Director any objec¬ 
tion to the ballot or the report. If it appears to the Re¬ 
gional Director that any such objection raises a substantial 
and material issue with respect to the conduct of the ballot 
he shall issue and cause to be served upon the parties a 
notice of hearing on said objections before a Trial Exam¬ 
iner. Said Trial Examiner shall consider such objections 
raised to said ballot and shall prepare and file with the Re¬ 
gional Director a report containing findings and recommen¬ 
dations with respect thereto. Thereafter the Regional Di¬ 
rector shall forward to the Board in Washington, D. C., the 
report of the agency conducting the ballot, the objections 
filed thereto, the notice of hearing, motions, rulings, orders, 
the stenographic report of the hearing, stipulations, ex¬ 
hibits, documentary evidence, and depositions, all of which, 
together with the record previously made, shall constitute 
the record in the case. The Board shall thereupon proceed 
as set forth in Section 8 of this Article. If no objection 
raising a substantial and material issue with respect to the 
conduct of the ballot is filed to the report of the agency 
conducting the ballot the Regional Director shall forward 
directly to the Board in Washington, D. C., said report, 
which, together with the record previously made, shall con¬ 
stitute the record in the case. The Board shall thereupon 
proceed as set forth in Section 8 of this Article. 

Section 10. Any hearing under Section 9(c) of the Act 
with respect to the certification of representatives may be 
held in conjunction with a proceeding on a complaint of an 
unfair labor practice under Section 10 of the Act. 

Section 11. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it may 

(a) permit a petition requesting an investigation and 
certification to be filed with it, and may upon filing of such 
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petition proceed to conduct an investigation under Section 


irector or 
gation; or 
any mem- 
agency to 


9(c) of the Act or direct any member, Regional Ip 
other agent or agency to conduct such an investi{ 

(b) upon its own motion conduct or direct 
147 ber, Regional Director or other agent or 
conduct such an investigation; or 
(c) at any stage of a proceeding under Section 9(c) of 
the Act instituted in any Region, direct that sue] 
ing be transferred to and continued before it. 

The provisions of this Article shall, insofar as appli¬ 
cable, apply to proceedings conducted pursuant to this 
Section, and the powers granted to Regional Directors in 
such provisions shall for the purpose of this Section be re¬ 
served to and exercised by the Board or bv the member, 
Regional Director, or other agent or agency directed to 
conduct the investigation. 

Section 12. Whenever the Board deems it necessary in 

* 

order to effectuate the purposes of the Act, it may, at 
any stage of an investigation being conducted in any Re¬ 
gion, direct that such proceeding be transferred to and 
continued in any other Region, or may, at any stage of such 
proceeding, order that such proceeding be transferred to 
any other Region for purposes of consolidation with a pro¬ 


ceeding being conducted in such other Region. 


transfer of any proceeding pursuant to this Section, the 
provisions of this Article shall apply to such proceeding as 


After the 


if the Board had originally directed that the iny 
be conducted in the Region to which the transfe 

ARTICLE IV. 

DESIGNATION OF REGIONAL DIRECTOR^ 
INERS AND ATTORNEYS AS AGENTS 
BOARD. 


estigation 
* is made. 


, EXAM- 
OF THE 


Section 1. All Regional Directors now or hereafter in the 
employ of the Board are herewith designated by f;he Board 
as its agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of employ¬ 
ees) and conduct hearings in connection with such investi¬ 
gations, in accordance with Section 9(c) of the Act. 
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(c) To issue and cause to be served complaints, to 

148 amend complaints, and to conduct hearings upon such 
complaints, in accordance with Section 10(b) of the 

Act. 

(d) To have access to and the right to copy evidence, to 
administer oaths and affirmations, to examine witnesses, 
and to receive evidence, in accordance with Section 11(1) 
of the Act. 

Section 2. All Examiners now or hereafter in the employ 
of the Board are herewith designated by the Board as its 
agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of employ¬ 
ees), in accordance with Section 9(c) of the Act. 

(c) To have access to and the right to copy evidence, and 
to administer oaths and affirmations, in accordance with 
Section 11(1) of the Act. 

Section 3 . All Attorneys now or hereafter in the employ 
of the Board are herewith designated by the Board as its 
agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of employees) 
and conduct hearings in connection with such investigation, 
in accordance with Section 9(c) of the Act. 

(c) To amend complaints issued under Section 10(b) of 
the Act and to conduct hearings upon such complaints, in 
accordance with said Section. 

(d) To have access to and the right to copy evidence, to 
administer oaths and affirmations, to examine witnesses, 
and to receive evidence, in accordance with Section 11(1) 
of the Act. 

Section 4. The foregoing designations shall not be 

149 construed to limit the power of the Board to make 
such special designation of agents as may in its dis¬ 
cretion be necessary or proper to effectuate the purj)oses of 
the Act. 
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ARTICLE V. 

SERVICE OF PAPERS. 

Section 1. Complaints, orders, and other process and 
papers of the Board, its member, agent or agency, may be 
served either personally or by registered mail or by tele¬ 
graph or by leaving a copy thereof at the principal office or 
place of business of the person required to be served. The 
verified return by the individual so serving the sanjie setting 
forth the manner of such service shall be proof of |the same, 
and the return post office receipt or telegraph receipt there¬ 
for when registered and mailed or telegraphed as aforesaid 
shall be proof of service of the same. 

Section 2. Service of papers by a party on othe r parties 
shall be made by registered mail or in any manner provided 
for the service of papers in a civil action by the law of the 
State in which the hearing is pending. When service is 
made by registered mail, the return post-office receipt shall 
be proof of service. When service is made in any manner 
provided by such law, proof of service shall be made in ac¬ 
cordance with such law. 

ARTICLE VI. 

PUBLICATION AND EFFECTIVE DATE. 

Section 1. These rules and regulations shall become ef¬ 
fective upon the signing of the original by the members of 
the Board and the filing of said original with the Secretary 
of the Board, and upon making copies thereof available to 
the press and placing copies in each Regional Office and in 
the office of the Board at Washington, D. C., for public in¬ 
spection. 

ARTICLE VII. 

CONSTRUCTION OF RULES. 

Section 1. These rules and regulations shall be liberally 
construed to effectuate the purposes and provisiohs of the 
Act. 

ARTICLE VIII. | 

AMENDMENTS. j 

Section 1. Any rule or regulation may be amf time be 
amended or rescinded by the Board. 
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150 NATIONAL LABOR RELATIONS BOARD 

Washington, D. C. 

Rule and Regulation authorizing Secretary of the Board 
1 to sign certain documents 


Bv virtue of the authority vested in it bv the National 

•i » * 

Labor Relations Act, approved July 5, 1935, the National 
Labor Relations Board does hereby authorize the Secretary 
of the Board, at the direction of the Board in each instance, 
to sign on behalf of the Board in accordance with the pro¬ 
visions of Section 35, Article II of its Rules and Regula¬ 
tions—Series 1 (signed the 14th day of September, 1935) 
permissions that a charge may be field with the Board, or¬ 
ders directing proceeding to be transferred to and con¬ 
tinued before the Board, and to sign and issue complaints 
under Section 10(b) of the National Labor Relations Act 
in cases in which the Board shall have authorized the is¬ 
suance of a complaint, and to sign on behalf of the Board 
and at its direction in each instance, such orders as may be 
necessary to be made under Section 9(a), 9(b), 9(c) and 
9(d) of 'the National Labor Relations Act. This Rule 
and Regulation shall be effective upon its publication in 
the following manner, namely, by the signing of the orig¬ 
inal by the members of the Board and the filing of said 
original with the Secretary of the Board, at whose office the 
original shall be available for public inspection and where 
copies of it shall be available to the public. 

Signed at Washington, D. C., this 16th dav of October, 
1935. 


(Signed) J. WARREN MADDEN, 

Chairman. 


(Signed) EDWIN S. SMITH, 

Member. 

(Signed) JNO. M. CARMODY, 

Member. 


151 NATIONAL LABOR RELATIONS BOARD 

Washington, D. C. 

Rule and Regulation authorizing the Secretary of the Board 
to certify copies of papers and documents. 

Bv virtue of the authority vested in it bv the National 
Labor Relations Act, approved Julv 5, 1935, the National 
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Labor Relations Board hereby authorizes the Secretary to 
certify copies of all papers and documents which aire a part 
of any of the files or records of the Board as may pe neces¬ 
sary or desirable from time to time. This Rule ajid Regu¬ 
lation shall be effective upon its publication in the following 
manner, namely by the signing of the original by \he mem- 


with the 
nal shall 


bers of the Board and the filing of said original 
Secretary of the Board, at whose office the origij 
be available for public inspection and where copies of it 
shall be available to the public. 

Signed at Washington, D. C., this 16th day of October, 
1935. 

(Signed) J. WARREN MADDEN, 

Chairman, j 

(Signed) EDWIN S. SMItJh, 

Member. 

(Signed) JNO. M. CARMODY, 

Member. 
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Exhibit Z 

United States of America 
National Labor Relations Board 


Oifig. Carb. 


I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, 4° hereby 
certify that attached is a full, true, and complete! copy of: 
Decision of the National Labor Relations Board id the Mat¬ 
ter of Beaver Mills-Lois Mill and Local No. 187JL, United 
Textile Workers of America, issued February 8, 1936. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and caused the seal of the National Relations 
Labor Board to be affixed this 11th day of April A. D. 1936, 
at Washington, D. C. 

BENEDICT WOLF, 

(SEAL) Secretary 
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153 1 United States of America 

Before the National Labor Relations Board 

Case No. R-12 

In the Matter of Beaver Mills-Lois Mill and Local No. 1871, 
United Textile Workers of America. 

Decision 

Statement of Case 

On October 21,1935, Local No. 1871, United Textile Work¬ 
ers of America, hereinafter called the union, acting pursu¬ 
ant to Article III, Section 1 of the Rules and Regulations— 
Series 1, filed with the National Labor Relations Board a 
petition for an investigation and certification of representa¬ 
tives of employees in the Lois Mill of Beaver Mills, here¬ 
inafter called the company, pursuant to Section 9(c) of the 
National Labor Relations Act, approved July 5, 1935. On 
November 12, 1935, this Board, pursuant to Article III, 
Section 3 of Rules and Regulations, authorized the Regional 
Director for the Tenth Region to conduct an investigation 
and to provide for an appropriate hearing upon due notice. 
Notice of hearing was issued and duly served, and hear¬ 
ings w’ere held on December 3 and 4, 1935, before a Trial 
Examiner designated by the Board. 

The company appeared through counsel and filed a mo¬ 
tion to dismiss the proceedings. This motion was denied by 
the Trial Examiner. The company then filed a plea to the 
jurisdiction of the Board and in abatement of the proceed¬ 
ings. Testimony was taken on this plea by the Trial Exam¬ 
iner and decision was reserved. The company also filed a 
second motion to dismiss on the merits, upon which deci¬ 
sion w’as likewise reserved, and an answer. By stipulation 
the evidence taken on the plea to the jurisdiction is also to 
be considered on the merits. 

The ruling of the Trial Examiner on the first motion to 
dismiss is hereby affirmed. The plea to the jurisdiction 
and in abatement, and the second motion to dismiss, upon 
which decision was reserved, are hereby denied. 

From the evidence adduced at the hearing the National 
Labor Relations Board promulgates the following: 
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Findings of Fact 

1. The Beaver Mills is a corporation organize^ and ex¬ 
isting under the laws of the State of Massachusetts, with 
its principal office in New York City. It owns ancj operates 
a textile mill in Douglasville, Georgia, known as the Lois 
Mill. As of November 23, 1935, there were 232 employees 
at the Lois Mill. The company also owns a textile mill in 
Asheville, North Carolina, and one in Waterford, New 
York, neither of which, however, it has operate^ for the 
last few vears. 

2. The same group of stockholders which owns a con¬ 
trolling share in the Beaver Mills likewise owns a control¬ 
ling interest in the Martel Mills and the Henrietta Mills. 
The Martel Mills is incorporated in Delaware and operates 
six mills, one in Georgia and the remainder in North and 

South Carolina. The Henrietta Mills is incorporated 
154 in North Carolina and operates two mills in North 
Carolina and one in South Carolina. The officers of 
the Beaver Mills, Martel Mills and Henrietta [Mills are 
identical. 

3. The Lois Mill is engaged in the manufacture of cot¬ 
ton goods, principally broad cloth. It converts r^w cotton 
into the gray state of the product, the finishing being done 
at other mills. 

4. The cotton from which the Lois Mill produces its cot¬ 
ton goods is purchased through a cotton buyer located in 
Henrietta, North Carolina, from merchants and other sel¬ 
lers located in New Orleans, Memphis, Dallas and other con¬ 
centration points outside the State of Georgia. All of the 
cotton used by the Lois Mill is grown in and shipped from 
states other than Georgia, principally from Arkansas and 
also from Texas, Louisiana, Mississippi and oth^r states. 
The cotton is shipped to the Lois Mill by rail. It is then 
stored in the warehouse of the Mill where there is normally 
a six to ten weeks’ supply on hand. The Lois Mill con¬ 
sumes about 75 bales a week or about 4,000 bales a year. 

5. The Lois Mill also consumes about 5,000 tons of coal a 
year, six to eight weeks’ supply of which is normally on 
hand in the yard of the Mill. All the coal is obtained from 
Tennessee and Kentucky. 

6. Certain miscellaneous supplies are obtained jrom out¬ 
side of Georgia; starch is shipped from Illinois; burlap is 
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bought in New York and shipped from points in South 
Carolina and Georgia; machine supplies are obtained in 
Massachusetts. Sizing and belting are obtained from 
Georgia. 

7. The Lois Mill produces 35,000 pounds of cotton goods 
a week. All of this is sold through Gatlin Farish Company 
of New York, commission merchants, who are exclusive sel¬ 
ling agents for the mills. Shipments from the Mill are by 
rail, f.o.b. Douglasville, Georgia. 

8. More than 90 per cent of the products of the Mill are 
shipped to points outside of the State of Georgia. The 
greater part of this is sent to finishing plants in Massa¬ 
chusetts, South Carolina and other states. 

9. Goods shipped by the Mill to finishing plants are in 
the normal course shipped out from such plants, after be¬ 
ing finished, to all points in the United States where they 
are worked up into clothing, and other finished goods which 
are in turn shipped to various points in the United States. 

10. The Beaver Mills is in keen competition with mills 
all over the southern and eastern states which produce the 
same type of fabric. 

11. All of the aforesaid constitutes a continuous flow of 
trade, traffic and commerce among the several states. 

12. In September 1934 a strike occurred in the Lois Mill 
which lasted for a period of about four weeks. During that 
time the Mill did not operate; nor did it make any ship¬ 
ments of its products. 

13. In September, 1933, Local No. 1871 of the United Tex¬ 
tile Workers of America, a labor organization affiliated with 
the American Federation of Labor, was organized among 
the production and maintenance employees of the Lois Mill. 

14. During a period of several weeks following July 9, 
1935, a petition was circulated by members of the union 
among the employees of the Mill authorizing the union and 
the Georgia Federation of Labor to act as collective bar¬ 
gaining representatives and to epter into negotiations 

155 with the management for an agreement concerning 
wages, hours, and conditions of work. The petition 
was not circulated in the plant. About 236 employees of 
the Mill signed the petition, of whom 189 were on the pay¬ 
roll of the Mill on November 23, 1935. 
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15. At a meeting of the union on July 13, 1935, a| bargain¬ 
ing committee, which included the President of tliej Georgia 
Federation of Labor, was appointed to negotiate with the 
management. On or about August 1, 1935, the cpmmittee 
conferred with the management in the offices of jthe Mill. 
The management did not at that time question the right 
of the committee to represent the employees. 

16. On or about July 17, 1935, the management closed 
down the Lois Mill. 

17. During September and October, 1935, the Civitan 
Club of Douglasville, Georgia, prepared and caused to be 
circulated among the employees of the Lois Mill, 4 petition 
reading as follows: 

“We, the undersigned former employees of Beaver Mill, 
affirm our loyalty and confidence in the managers, H. C. 
Dresser and T. W. Haddle, and respectfully ask that if it 
is at all practical and can be done without material loss 
to the company, that operations of the mill be resumed as 
soon as possible. 

“We are all in desperate need of work and agree to such 
rules and regulations as are in effect at other mills in this 
section of the country.” 

18. On or about October 15, 1935, the Lois Milf was re¬ 

opened. The maximum hours fixed by the Textile Code were 
retained, the work load was increased, and wages were 
reduced, but not below the minimum fixed by the Textile 
Code. j 

19. Shortly after the notice of hearing was served on the 
parties in this proceeding the Civitan Club prepjared and 
caused to be circulated among the employees of the Lois 
Mill a second petition reading as follows: 

“Gentlemen: We, the undersinged employees of Beaver 
Mills-Lois Mill, Douglasville, Georgia, are satisfied with 
our working conditions and do not want any elections in 
our mill or any other interference.” 

This petition was circulated in the Mill, during working 
hours and in the presence of the foremen, tjy J. W. 
Wortham, a steam engine operator in the Mill, and Grady 
Cole, a section hand in the Mill. The petition was signed 
by 185 employees. 

20. The Civitan Club of Douglasville is composed of 
business men in Douglasville and includes in its membership 
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tlie mayor of Douglasville and several of the councilmen. 
The Club is openly and actively opposed to the selection by 
the employees of the Lois Mill of representatives who are 
not employees of said Mill or residents of Douglasville, and 
to the participation by such persons in the activities of said 
employees relating to self-organization and collective bar¬ 
gaining. 

21. Ever since its organization, the union has been an 
active, functioning organization, and has held regular meet¬ 
ings at which attendance has varied from 75 to 150. 

22. A state of uneasiness, tension, and bitterness on the 
question of representation exists among the employees of 
the Lois Mill. The situation thus existing tends to lead to 
labor disputes which have the necessary effect of burden¬ 
ing and obstructing commerce and the free flow of commerce 
by materially affecting, restraining, and burdening the free 

flow of cotton to the Lois Mill and the free flow of 
156 cotton goods from the Lois Mill. 

23. All the employees in the Lois Mill except the 
supervisory and clerical force are eligible for membership 
in Local No. 1871, United Textile Workers of America. No 
other labor organization exists or has in recent years ex¬ 
isted in said Mill. 

Conclusions of Laic 

1. The production and maintenance employees of the 
Lois Mill, which includes all employees except the execu¬ 
tive and managerial staff, overseers, second hands, clerical 
employees, and mill policemen, constitute a unit appro¬ 
priate for the purposes of collective bargaining, within the 
meaning of Section 9(b) of the Act. 

2. A question affecting commerce has arisen concerning 
the representation of the production and maintenance em¬ 
ployees of the Lois Mill, within the meaning of Section 
9(c) of the Act. 

Signed at Washington, D. C., this 8th day of February, 
1936. 

J. WARREN MADDEN, 
Chairman 

! EDWIN S. SMITH, 

Member 

NATIONAL LABOR RELATIONS BOARD 


(SEAL) 
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National 
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157 Affidavit of J. Warren Madden 

Filed Feb. 12, 1936. 

United States of America, 

District of Columbia , ss: 

J. Warren Madden, being first duly sworn, de^< 
says: 

He is now a Member of and Chairman of the 
Labor Relations Board under appointment by the Presi¬ 
dent of the United States with the advice and consent of 
the Senate of the United States; that as such Member and 
Chairman lie is familiar with the elections by secifet ballot 
directed by said Board and conducted under the super¬ 
vision of its agents. 

Under the terms of the National Labor Relations Act an 
election by secret ballot is provided for as an intermediate 
step for the purpose of determining and certifying the 
representatives of employees for the purpose of Collective 
bargaining with their employers in respect of rates of pay, 
wages, hours of employment, or other conditions of em¬ 
ployment. 

Since the organization of the National Labor Relations 
Board, hereinafter to be referred to as the Board, for 
active operation in September, 1935 and up to De- 

158 cember 31, 1935, 72 petitions by labor organizations 
for certification of representatives have been filed 

with the Board or its agents; in 8 of these the Board has 
directed that elections by secret ballot be conducted under 
the supervision of its agents. In 14 other cases wljere peti¬ 
tions for elections have been filed, elections have been held 
by consent of the employers and all parties concerned. The 
Board has sought to use the secret ballot as a device of 
ending controversies among rival labor organizations with 
complete objectivity, and has in so doing, endeavored to 
follow the Congressional mandate “to diminish t|he cause 
of labor disputes burdening or obstructing interstate com¬ 
merce. ’ ’ 

In order that elections may be conducted with a mini¬ 
mum of inconvenience to all parties, to assure impar¬ 
tiality and to eliminate or minimize the opportunities for co¬ 
ercion or improper influences from any sources, elections 
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directed by the Board and conducted under the supervision 
of its agents, all by Australian or secret ballot, are held 
at some convenient and accessible place not on the premises 
of the employer, and at some convenient time, but not 
upon the company’s time. The only part the employer 
takes in the holding of an election, is, to furnish to the 
agents of the Board reasonable access to payroll and such 
other records so that it may be determined who are en¬ 
titled to vote in the election. Manifestly, this is intended 
to assure fairness and impartiality to all parties con¬ 
cerned in order that all those qualified to vote will be given 
an opportunity so to do and thus the employ'd* is benefited 
as well as the employees. 

Accordingly, in none of the elections conducted 
159 bv the Board has there been anv interference with 
the business of the employer or its conduct in the 
usual and regular course, nor has the employer been in¬ 
convenienced in any manner. 

Further to assure impartiality, all elections are con¬ 
ducted uhder the general supervision of an agent of the 
Board, either the Regional Director or a staff member. 
The persons directed by the Board to supervise an elec¬ 
tion and such assistants as the Board or such supervisor 
mav designate, make all the necessarv arrangements for 
the election, are present during the balloting, keep sole 
charge of the ballots until they are handed to the voters, 
record all challenges, and supervise the counting of the 
ballots. An equal number of tellers are selected in a man¬ 
ner approved by the supervisor to represent each of the 
employee groups concerned in the election. The tellers’ 
duties are to certify in writing that upon their inspection 
the ballot box was empty before it was locked or sealed 
prior to balloting; to check, identify, or challenge voters; 
to assist in counting and classifying the ballots cast; and 
to certify in writing to the correctness of the final count 
and the fairness and secrecy with which the election was 
conducted. 

Prior to the holding of an election it is the duty of the 
Regional Director or such agent as the Board may desig¬ 
nate to supervise said election to make public the terms and 
conditions upon which the election is to be held. Such 



J. W. MADDEN, J. M. CAllMODY AND E. S. SMITH. 


121 


terms and conditions normally include the following 
160 matters: 

1. Date —Usually a week or ten davs is allowed 
before election day. This is to give adequate puqlic notice 
and to make all necessary preparations. 

2. Form of Election Notices —These notices sta|te briefly 
and clearly (i) the purpose of the election, (ii) tlie classes 


and loca- 
!by secret 
freedom 


of employees eligible to vote, (iii) the date, time, 
tion of the election, (iv) the manner of voting—| 
ballot under governmental supervision, ensuringj 
of choice without coercion or intimidation from apv source, 
(v) the main contents of the ballot. These ndtices are 
transmitted to the employer, the petitioning labor organi¬ 
zation, and any rival groups. 

3. Form, of Ballot —Ballots are simple and cleAr. They 
all include the name of the Board and statements that the 
ballot is an official ballot, that the poll is to be secret, and 
that each voter should mark “X” in the proper space, 
should not sign his name, and should fold the billot with 
the printing inside before depositing it in the ballot box. 

4. Method of Voting —At a large table, at th<j head of 

which sits the supervisor and around which the tellers are 
placed, the representatives of opposing sides afe seated 
alternately. The ballot box and the voting booths are in 
full view of all. All ballots are in the possession of the 
supervisor. As each voter appears he is identified and 
checked. j 

The supervisor hands him a ballot which he 'marks in 
complete privacy. Thereafter he deposits his ballot in the 
ballot box. If any prospective voter is challenged, 
161 the supervisor gives the challenged voter a ballot 
and an envelope. After the ballot is marked, folded, 
and sealed in the envelope, the challenged voter’s name 
and a brief statement of the ground of the challenge is 
placed on the outside of the envelope. The envelope is then 
placed in the ballot box. 

At the conclusion of the voting, the supervisor excludes 
all persons but the tellers, and then in their presence opens 
the ballot box. The ballots are then distributed in small 
bundles to the tellers who are to pile them in classified, 
piles. All of the ballots of each class (or for each candi¬ 
date) are then put together and counted—with | opposing 
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tellers checking everv count. The final tabulation is then 
made. If on the visible ballots, one candidate has a ma¬ 
jority of all eligible employees (whether or not they voted), 
it is unnecessarv to count or examine anv sealed challenged 
votes. If no candidate has such a majority, the chal¬ 
lenged votes are discussed. If, without opening the en¬ 
velopes, the respective employee groups can agree with 
the supervisor as to which votes should be allowed, the 
envelopes are opened and the votes tabulated. Other¬ 
wise, the challenged votes are either submitted to an arbi¬ 
trator mutually agreed upon, or filed with the supervisor 
for recording and decision by him. 

Upon the conclusion of the holding of the election as 
above described, the Regional Director or agent conducting 
the election prepares an intermediate report as is set forth 
in Article III, Section 9 of the Rules and Regula- 
162 tions adopted and promulgated by the Board pur¬ 
suant to the provisions of the National Labor Rela¬ 
tions Act. This intermediate report contains the tally of 
the ballots and the findings and recommendations of the 
supervisor, which is served upon the parties to the pro¬ 
ceeding. 1 The Board thereupon proceeds as set forth in 
Section 8 of said Article III of said Rules and Regula¬ 
tions. If no objection raising a substantial and material 
issue with respect to the conduct of the ballot is filed to 
the report of the agent conducting the ballot the supervisor 
forwards directly to the Board in Washington, D. C. said 
report, which, together with the record previously made, 
constitutes the record in the case. Thereupon the Board 
proceeds either forthwith upon the record, or after oral 
argument or the submission of briefs, or after further 
hearing, as it may determine, to certify to the parties to 
the proceeding the name or names of the representatives 
that have been designated or selected by such employees, 
pursuant to Article III, Section 8 of said Rules and Regu¬ 
lations. 

The National Labor Relations Act, the Rules and 
Regulations of said Board pertaining to the conduct of 
elections by secret ballot and the practice and procedure 
above set forth for the holding of an election, is the result 
of the experience of many years of both employers and 
numeroiis governmental agencies in the use of elections 
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among- workers as a device of allaying unrest and settling 
labor disputes. These governmental agencies include the 
United States Department of Labor, the War Labor 
Board, the Railway Labor Board, United States 

163 Board of Mediation, the National Mediation Board 
(the last three governmental boards havinjg admin¬ 
istered various federal railway acts), the Automo 
Board, the Petroleum Labor Board, the Textile La 
tions Board, the National Steel Labor Relations l^oard, the 
National Bituminous Coal Labor Board, the Longshore¬ 
men’s Labor Board, the National Labor Board, and the 
National Labor Relations Board, the predecessor of the 
present Board. 

The affiant as Member and Chairman of said Board, the 
Members of said Board, and the agents of said Board, in¬ 
tend, in the case at bar, in the conduct of the election con¬ 
templated herein, and in proceedings that may be instituted 
thereafter, to follow the practice and procedure hereinabove 
described, and to comply with the provisions of [said Na¬ 
tional Labor Relations Act and said Rules and Regulations 
pertaining thereto. 

J. WARREN MADDEN 

Subscribed and sworn to before me this 11th day of 
February, 1936 

JOHN E. LAWYER 

(Seal) Notary Public 

! 

164 M e7)io randu m 

Filed April 2, 1936 

Plaintiff Beaver Mills is a Massachusetts corporation 
operating a cotton textile mill at Douglasville,! 
known as the Lois Mill. 

In October, 1935 representatives of Local No. 1$71 of the 
United Textile Workers of America filed with thej 
Labor Relations Board a petition for investigation and 
certification of the representatives of the employes of said 
Lois Mill for purposes of collective bargaining. 

The Regional Director of the Tenth Region of the Board 
issued a notice of hearing. At the hearing plaintiff’s coun¬ 
sel raised all constitutional objections, and the hearing 
proceeded to a conclusion. 


Georgia 
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On January 16, 1936, plaintiff’s counsel received from 
the Board a notice of direction for an election; the trial 
examiner’s ruling was affirmed bv the Board on February 
8, 1936. 

This suit was filed bv Beaver Mills on January 20, 1936 
to restrain the holding of an election. 

165 On the same day J. C. Pilgrim and sixty-one other 
employes of the plaintiff at Lois Mill also filed suit 

in this court to restrain the holding of an election. 

The pleadings show that the Lois Mill for sometime had 
been operating at a loss; that the officers of the corporation 
in their endeavor to keep the loss at a minimum at times 
shut down the mill entirely, and at other times they operate 
the mill if bv so doing the net loss will be less than if the 
mill operated. 

Plaintiff Beaver Mills alleges that it desires to retain 
its right to bargain individually with its several employes 
in matters relating to their employment, that it will not 
bargain collectively with said Local No. 1871 which it fears 
will be selected as the representative of its employes if 
an election should be held, and that as result of such an 
election its operating expenses may be so increased that it 
will be forced to shut down. 

J. C. Pilgrim and the other sixty-one employes who con¬ 
stitute a 1 substantial minority of plaintiff’s employes at 
Lois Mill allege that thev wish to retain their right of bar- 
gaining individuallv with their emplover, and thev fear 
they will lose their positions if the election should be held. 

It seems to me that the same legal principles are ap¬ 
plicable here as in the case of Heller Bros. Co. v. Ralph II. 
Lind , et al., Equity No. 60593, in this court, just decided, 
and that therefore the application for an injunction pen¬ 
dente lite should be denied in each case. 

April 2, 1936 

JESSE C. ADKINS 

Justice 

166 Memorandum 

Filed April 2, 1936. 

This is a suit against the members of the National Labor 
Relations Board and their regional director for the eighth 
region, Mr. R. A. Lind. Plaintiff is an Ohio corporation 
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with a factory at Newcomerstown, Ohio at which plaintiff 
manufactures files and other small tools. 

On January 21, 1936 Mr. Lind as regional director of 
the Board issued a complaint charging plaintiff with spon¬ 
soring the formation of a company union and ufith inter¬ 
fering with the rights of its employes to self-organization. 
This was charged to be a violation of section 8(1) and (2) 
of the National Labor Relations Act of July 5, 1935. A 
subpoena was issued to A. G. Heller, agent in charge of 
plaintiff’s business in Ohio, to produce at the hearing cer¬ 
tain books, records, correspondence and documents of 
plaintiff which would show the facts from which it could 
be determined whether plaintiff was engaged in interstate 
commerce or whether its business came within the expres¬ 
sion “affecting commerce” as defined in section 2 of the 
Act. j 

Plaintiff obtained a rule to show cause why defendants 
should not be enjoined pending the suit from further pro¬ 
secution of the complaint, further enforcement of the 
167 statute, from examining the books, records and docu¬ 
ments of plaintiff and from compelling production 
thereof, and from interfering with the conduct of plaintiff’s 
officers and the relations between plaintiff and its em¬ 
ployes. The matter was heard upon the return bf defend¬ 
ants, and affidavits, and also on defendants’ mot|on to dis¬ 
miss. j 

The National Labor Relations Act of Julv 5, 1935—the 
procedural features of which are patterned largely on the 
Federal Trade Commission Act—provides for enforcement 
of orders of the Labor Board by the appropriate United 
States Court of Appeals. That Court may makj? a decree 
enforcing, modifying or setting aside in whole or in part 
the Board’s order. Until such decree no order of the Board 
has any legal force. In reaching its decision the Court of 
Appeals may consider all the objections which are now 
made by the plaintiff. 

The remedy thus given has been held adequate as to 
the Federal Trade Commission and other similar bodies 
created by Congress. 

Plaintiff contends that the Labor Act is wlidllv uncoil- 

* 

stitutional and that the procedural provisions fall with the 
rest of the Act; that the holding of the proposed hearing 
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will cause it irreparable injury and damage, and that the 
remedy given by the statute is inadequate. For these rea¬ 
sons plaintiff asserts that equity has jurisdiction to enjoin 
the Labor 1 Board from proceeding further. 

After careful study of the able and comprehensive briefs 

filed bv counsel on both sides in this and other cases this 
* 

day decided, I conclude that the statute involved gives the 
plaintiff adequate remedy, and the application for a re¬ 
straining order should be denied. 

1—Counsel for plaintiff contend that the Na- 
168 tional Labor Relations Act is unconstitutional in 
its entirety, while defendants’ counsel take the con¬ 
trary position. The latter also argue that the statute is 
constitutional at least as applied to interstate bus companies 
and other similar forms of activity, citing Texas & New 
Orleans R. R. Co. v. Brotherhood of Ry. Clerks, 281 U. C. 
548. 

That case held constitutional the Railwav Labor Act of 
May 20, 1926, 44 Stat. 577, IT. S. Code Title 45, sections 
151-163. That statute recognized the right of railway em¬ 
ployes to bargain collectively, and provided that repre¬ 
sentatives should be designated by the respective parties 
“without interference, influence or coercion exercised by 
either party over the self-organization or designation of 
representatives by the other” (p. 558). 

Sections 7 and 8 (2) of the present statute contain sub¬ 
stantially the same provisions as those under consideration 
in the foregoing case. 

While'the present Act in other provisions goes much 
further than the Railway Labor Act of 1926, section 15 pro¬ 
vides that if any provision of the Act shall be held invalid 
the remainder of the statute shall not be affected thereby. 

In view of this decision of the Supreme Court I do not 
think thk present statute is wholly unconsitutional. 

See Associated Press v. Tier rick, et al, decided March 17, 
1936 by Judge Bondy, and Precision Castings Co. Inc. v. 
Borland , decided March 6, 1936 by Judge Rippey. 

It follows that the provisions of the Act dealing with 

remedv are valid. 

«*■ 

I agree with defendants’ counsel that it is not necessary 
in this case to pass on the validity of the remainder of the 
statute. 
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2—In my opinion plaintiff does not show jirrepara- 
169 ble damage. 

(a) Obedience to a subpoena of the Boa|rd can be 
enforced only bv a District Court of the United States. 

This is the view taken by counsel for defendants. See 
paragraph 21 of defendants’ Return and paragraph 6 of 
the motion to dismiss. Counsel for plaintiff contend that 


12 which 
shall wil- 


refusal to obey a subpoena will violate section 
imposes severe penalties upon any person who 
fully resist, prevent, impede or interfere with -any member 
of the Board or any of its agents or agencies in the per¬ 
formance of their duties. 

Judge Bondy in Associated Press v Herrick, said— 

“Subpoenas of the Board are not enforceable without 
intervention of the court. In case of contumacy j)r refusal 
to obey the subpoena of the Board it can merely <jipply to a 
court for an order requiring obedience to the subpoena. 
Only such a court order is enforceable by contempt pro¬ 
ceedings. ’ ’ 

I agree with this construction, and hold that a [refusal to 
obey a subpoena is not punishable under section \2. 

The Board having assumed the legal position just adopted 
I think the Board is estopped to take a different position in 
so far as this plaintiff is concerned in any matter arising 
out of the present complaint. See Davis v Wakelee, 156 
U. S. 680, 689. 

Judge Bondy said in the above case— 

“The Act however does not give the Board or its investi¬ 
gators any authority to enter complainant’s place of busi¬ 
ness or to examine its records or to interview complainant ’s 
employees on complainant ’s premises without [complain¬ 
ant’s acquiescence, otherwise than by order of jthe Court 
under Sec. 11(2) of the Act. The provisions that i;he Board 
shall have access to evidence must be read in connection 
with the provisions for the issuance and enforcement of 
subpoenas”. 

I adopt this as a proper construction of Section 11(2) of 
the Act. 


170 


(b) Counsel disagree as to the proper 
tion of Section 12 of the Act. 

Plaintiff does not allege that it wishes or intends to vio¬ 
late this section, or that anv one is threatening to enforce it. 


construe- 
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I think I should not attempt to construe section 12 be¬ 
cause (i) of the failure to allege that some one threatens 
to enforce that section. See Sparks, U. S. Atty. v. Mell- 
wood Dairy, 74 F(2d) 695, 697; and (ii) because defendants 
have no authority to enforce section 12 and the law enforce¬ 
ment officers of the Government are not made parties. See 
Bookbinders Trade Asso. v. Book Mfgrs. Inst. 7 Fed. Supp. 
847, 848; Appalachian El. Poiver Co. v. Smith , 67 F(2d) 
451. 

(c) Plaintiff alleges that it will suffer irreparable injury 
because of the necessary expense of the hearing before 
the Board by interruption to its business due to the ab¬ 
sence of employes as witnesses, by disruption of its amic¬ 
able relations with its employes, and by unfavorable pub- 
licitv which will result in loss of business. 

Plaintiff will be put to expense in defending the proceed¬ 
ing before the National Labor Relations Board. But I am 
unable to say that there will be a saving by transferring the 
trial in the first instance to the court. And if the court’s 
decision should be adverse to plaintiff such expenses 
would be increased. In Chamber of Commerce of Minne¬ 
apolis v. Federal Trade Commission, 280F.45 and U. S. v. 
Illinois Central R. R. Co. 244 U. S. 82, 85 it was held that 
such expense was not ground for enjoining the proceeding. 

Nor i£ damage to be suffered from the publicity of a 
hearing sufficient ground for injunction. See E. Griffiths 
Hughes v. Federal Trade Commission, 63 F.(2d) 362, 61 
App. D. C. 386 U. S. v. Los Angeles R. R. Co. 273 U. S. 299, 
Pbnn. R. R. Co. v. U. S. Railroad Labor Board, 261 
171 U. S. 72, Richmond Hosiery Mills v. Camp , 74 F(2d) 
200 . 

And it is not clear that the friendly relations between 
plaintiff and its employes would suffer less by reason of 
the hearing in court than by the hearing before the Board. 

As I understand the authorities these matters do not 
justify an injunction. 

3—In my opinion the remedy given by the statute is 
adequate. 

An order of the Board is not self enforceable. If the 
employer does not comply the order has no compulsory 
effect uhtil it is reviewed and enforced by the appropriate 
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Circuit Court of Appeals. The employer may request the 
court to modify the order or set it aside; the Board may 
ask for a decree enforcing its order, and in the latter 
event (and possibly in the former event) the decision of 
the court may be reviewed by the Supreme Courtj. 

The employer has the right to raise before the Circuit 
Court of Appeals all of the questions sought to pe raised 
in the present bill. 

It has been held that this procedure gives a I complete 
and adequate remedy and that the Equity Courtl may not 
at the threshold of the inquiry enjoin the administrative 
tribunal from preceding to a decision. See Chamber 
of Commerce of Minneapolis v. Federal Trade Com¬ 
mission, 280 F. 45; Hurst v. Federal Trade Commission, 
268 F. 874; Royal Baking Powder Co. v. Federal Trade Com¬ 
mission, 32 F (2d) 966, 59 App. D. C. 70, 72; Sykes v. Jermy 
Wrenn, 64 App. D. C. 370, 78 F(2d) 729; Federal Trade 
Commission v. Maynard Coal Co. 57 App. D. C. 297, 22 
F(2d) 873; Federal Trade Commission v. Claire Furnace 
Co. 274 U. S. 160. | 

172 In view of the construction I have giveii the La¬ 
bor Act, I think the decisions of the Court or Appeals 
in Federal Trade Commission v. Millers National Federa¬ 
tion , 57 App. D. C. 360, 23 F(2d) 968 and 60 App. D. C. 68, 
47 F(2d) 428 are consistent with my conclusion. 

Croivell v. Benson, 285 U. S. 22 has not been interpreted 
as invalidating the procedural provisions of th^ Federal 
Trade Commission Act. I think it should have the 
struction with respect to the present statute. See 
Wholesale Grocers' Assn. v. Federal Trade Cfomm. 18 
F(2d) 866, 870, certiorari denied 275 U. S. 533; Radio Com¬ 
mission v. Nelson Bros. 289 U. S. 266, 277; Krauts v. Dun 
ning, 69 F(2d) 802. 

I cannot agree with counsel for plaintiff that 
sions of the Supreme Court in Railroad Retirement Board 
v. Alton R. Co. 295 U. S. 330 and Richert Rice Mi\ls v. Fon¬ 
tenot 80 Lawyers Ed. 143 are inconsistent with the cases 
herein relied on; the procedural provisions of those stat¬ 
utes were very different, and the facts relied on to show 
irreparable injury also were quite different. 

4 —In the two cases filed to restrain proceedings by the 
National Labor Relations Board which have reached the 


^ame con- 
Arkansas 


the deci- 
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Circuit Courts of Appeals the latter courts denied applica¬ 
tions for temporary injunction. See Bemis Bros. Bag Co. 
v. Feidelson, in the Sixth Circuit, February 6, 1936 and 
Bradley Lumber Co. v. National Labor Relations Board, in 
the Fifth Circuit, February 22, 1936. 

5—For the foregoing- reasons I conclude that the appli¬ 
cation for an injunction pendente lite should be denied, and 
that the motion to dismiss the bill of complaint should be 
granted. 

April 2. 1936. 

JESSE C. ADKINS 

Justice 

173 Notice of Motion to Dismiss 

Filed April 9, 1936 

To: Richard Wilmer, Esq. 

Douglas L. Hatch, Esq. 

Transportation Building 
Washington, D. C. 

PLEASE TAKE NOTICE that on the 9th day of April, 
1936, at ten o’clock in the forenoon of the said day or as 
soon thereafter as counsel can be heard at the court house 
of the above court, the defendants will appear before Hon¬ 
orable Jesse C. Adkins, Justice, and move on behalf of 
the defendants to dismiss the Bill of Complaint herein, a 
copy of which motion, with the grounds therefor, is attached 
hereto. 

1 CHARLES FAHY 

Attorney for Defendants 

Due service of the within notice and motion is hereby 
admitted. 

RICHARD H. WILMER 
DOUGLAS L. HATCH 
Attorneys for Plaintiff' 

174 Motion to Dismiss the Bill of Complaint 

Filed April 9,1936. 

Now come the defendants, J. Warren Madden, John M. 
Carmodv and Edwin S. Smith, individually and as consti¬ 
tuting tlie National Labor Relations Board, and move that 
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the Bill of Complaints in the above-entitled cause be dis¬ 
missed, the restraining order issued herein on January 
20, 1936 be dissolved, and the rule to show cause heretofore 
issued be discharged, for the reason that the Bill of Com¬ 
plaint does not state a cause of action entitling the plain¬ 
tiff to the relief prayed for or any relief in equity against 
these defendants. 

The particular grounds for this motion are: 

1. There are no allegations in the Bill of Complaint suffi¬ 
cient to show that the plaintiff is threatened with or in 
danger of suffering any great or irreparable or immediate 
injury cognizable in equity by reason of any matters set 
forth in the Bill of Complaint. 

2. It appears on the face of the Bill of Complaint that 
the plaintiff has a plain, adequate and complete remedy un¬ 
der the provisions of the National Labor Relations Act 
with respect to any rights growing out of the matters or 

things alleged in the Bill of Complaint. 

175 3. It appears on the face of the bill of Complaint 

that the only power of the defendants in thijs matter 
is to cause an election to be held among the employees of the 
Lois Mill plant of Beaver Mills for the purpose of deter¬ 
mining the name or names of the representatives of the 
said employer for the purpose of collective bargaining 
and make a publication and certification of the results of 
that election and can make no order directed ko these 
plaintiffs. 

4. It appears on the face of the Bill of Complaint that 
it is beyond the power of the defendants under the [National 
Labor Relations Act to attempt to prosecute or tjo prose¬ 
cute the plaintiffs in any respect involving any |ine, for¬ 
feiture or penalty, and there is accordingly no occasion 
whatever to enjoin the defendants from doing any matter 
or thing in that respect, all such prosecutions whi^h might 
be made under the National Labor Relations Act being a 
matter for determination by the Attorney General of the 
United States or the Department of Justice or hfs or its 
officers or agents, no one of whom is made a party defend¬ 
ant in this cause. 

5. It appears on the face of the Bill of Complaint that 
the plaintiffs have failed to resort to any of their Remedies 
and have failed to exhaust their administrative Remedies 
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which afford a plain, adequate, complete and speedy rem¬ 
edy with respect to any rights of the plaintiffs involved 
in this case. 

6. The Bill of Complaint of the plaintiffs fails to show 
that the said defendants have issued or have immediately 
threatened to issue or have exercised any power or have 
immediatdlv threatened to exercise anv power or authoritv 
to issue any subpoenas requiring or compelling the attend¬ 
ance and testimony of witnesses and the production of any 
books, papers, records or other documents or to ap¬ 
ply to the appropriate District Court of the United 

176 States for an order enforcing compliance with any 
subpoenas, pursuant to Section 11, subdivision (2) of 
the National Labor Delations Act. 

7. Said plaintiffs fail to allege that said moving defend¬ 
ants have claimed, exercised or threatened to exercise anv 
power to prosecute said plaintiffs criminally under Section 
12 of the said Act or that the said moving defendants have 
recommended or requested or threatened to recommend or 
request that the Attorney General of the United States or 
the Department of Justice or his or its agents institute a 
prosecution under Section 12 of the said Act, or that said 
enforcement authorities have threatened to institute any 
such prosecution, and said plaintiff fails further to allege 
wherein opportunity to the plaintiff to defend in any such 
prosecutions, if any were brought or threatened, would not 
afford a plain, adequate, complete and speedy remedy for 
the review and redress of anv matter of law and fact raised 
in said complaint in connection with the alleged fear of 
prosecution under said Section 12 of the Act. 

8. The National Labor Relations Act is valid and con¬ 
stitutional, and the purpose of the proceedings instituted, 
in which the plaintiffs are interested, under said Act is the 
determihation in accordance with the provisions of the 
said Act of the question of the representatives of all the 
employees of Lois Mill Plant of Beaver Mills for the pur¬ 
pose of collective bargaining; the only provisions of law 
for the determination of the said question being the pro¬ 
visions of the National Labor Relations Act and the meth¬ 
od thereby prescribed being exclusive. 

9. The said plaintiff fails to present a case or contro- 
versv for the determination of this Honorable Court with- 


J. W. MADDEN, J. M. CARMODY AND E. S. SMITH 


90 

.OO 


in the meaning of Article III, Sections 1 and 2 of the United 
States Constitution. 

177 10. Large public interests are concerned herein 
and the issuance of an injunction will seriously em¬ 
barrass the accomplishment of important governmental 
ends and will interfere with an agency of the government 
in the performance of its duties. 

WHEREFORE the defendants respectfully move this 
Honorable Court that the Bill of Complaint be dismissed 
and that they may go hence with their costs. j 

CHARLES FAHY j 

Attorney for Defendants 

178 Findings of Fact and Conclusions of Lau\ 

Filed April 10, 1936 

I 11 the above-entitled cause heard before the undersigned 
Justices of the Supreme Court of the District of Columbia 
sitting in equity on an application by the plaintiff for an 
injunction pendente lite against the defendants, t^ie Court, 
from the pleadings, affidavits and exhibits filed, Drakes the 
following findings of fact and reaches the following con¬ 
clusions of law: 

Findings of Fact 

1. The plaintiffs are sixty-two employees of the ^Lois Mill 
plant at Douglasvillc, Georgia, of Beaver Mills, la Massa¬ 
chusetts corporation. 

2. The defendant J. Warren Maden is Chairman and 
Member and the defendants John M. Carmody and Edwin 
S. Smith are Members of the National Labor Relations 
Board, appointed by the President of the Unitejd States, 
pursuant to authority of the National Labor Relations Act, 
approved July 5, 1935, and are at present acting as the 
National Labor Relations Board, the said Board having 

its principal Office in the District of Columbia. 

179 3. In October, 1935, representatives of ^ocal No. 
1871 of the United Textile Workeirs of America 

filed with the National Labor Relations Board A petition 
for investigation and certification of the representatives 
of the employees of said Lois Mill plant of Beaver Mills, lo¬ 
cated at Douglasville, Georgia, for the purpose of collective 
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bargaining. The Regional Director of the National Labor 
Relations Board for the Tenth Region issued a notice of 
hearing. A hearing was conducted, and the National Labor 
Relations Board issued a notice of direction for an election, 
which election was postponed and has not yet been held. 

4. The present contractual arrangements between the 
plaintiffs and their employer, Beaver Mills, will not be 
changed or affected in any manner by reason of the hold¬ 
ing of the election as directed by the defendants or the cer¬ 
tification of the results of the election. 

5. The conduct of the election scheduled by the National 
Labor Relations Board under the terms of th National La¬ 
bor Relations Act and the publication of the results of that 
election and the certification bv the defendants of the result 
of such election to the parties in interest will not cause 
plaintiff & any great or irreparable injury by reason of any 
matter set forth in the Bill of Complaint. 

6. Additional findings of fact set forth in the memo¬ 
randa of the Court rendered on April 2, 1936, in this case 
and in the case of Heller Brothers Company of Newcom- 
erstown v. Ralph A. Lind, et al, Equity No. 60593 are in¬ 
corporated herein and made a part hereof. 

Conclusions of Law 

1. The National Labor Relations Act bv its terms affords 

mt 

an adequate remedy. 

2. Orders of the National Labor Relations Board are 
not self-executing and are not enforceable until review by 
the appropriate United States Circuit Court of Ap¬ 
peals. 

180 3. The plaintiffs will not suffer great or irrepar¬ 

able damage or injury cognizable in equity by reason 
of any matters alleged in the Bill of Complaint. 

4. Jurisdiction to review final orders of the National 
Labor Relations Board and to determine constitutional and 
jurisdictional questions is vested exclusively in the Circuit 
Court of Apeals after application of the National Labor 
Relations Act by the National Labor Relations Board and 
after frill development of the facts, in accordance with the 
terms of the National Labor Relations Act. 

5. In this proceeding under Section 9(a) of the National 



Labor Relations Act, the Board can enter no fijml order 
directed to plaintiffs. 

6. The National Labor Relations Act is not wholly un¬ 
constitutional. 

7. The application for an injunction pendente ljte should 
be denied and the motion to dismiss the Bill of (j’omplaint 
should be granted. 

8. Additional conclusions of law set forth in the memo¬ 
randa of the Court rendered on April 2, 1936, in this case 
and in the case of Heller Brothers Company of Newcom- 
erstown v. Ralph A. Lind, et al, Equity No. 60593 are in¬ 
corporated herein and made a part hereof. 

Dated: April 10, 1936. 

JESSE C. ADKINS 
Justice 

181 Decree Denying Application for Preliminary 
Injunction and Granting Motion to Dismiss 
And Dismissing Bill of Complaint. 

Filed April 10, 1936. j 


This cause came on to be heard at this term on applica¬ 
tion by the plaintiffs for a preliminary injunction and on 
a motion of defendants to dismiss the bill of complaint, 
and upon the verified bill of complaint, with exhibits at¬ 
tached and the joint return of the defendants to the rule to 
show cause, and was argued by counsel, and thereupon, 
upon consideration thereof, it is by the Court this! 10th day 
of April, 1936, 

ADJUDGED, ORDERED and DECREED: | 

(1) That the application for a preliminary injunction 
be, and it hereby is, denied; 

(2) That the motion to dismiss the bill of complaint be, 
and it hereby is, granted; and 

182 (3) That the bill of complaint be, and jit hereby 

is, dismissed with costs. 

JESSE C. ADKINS | 

Justice . 
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Exception of the plaintiffs is hereby noted to the entry of 
the above decree and to each and every part thereof and to 
so much thereof as refuses any of the relief herein prayed 
by the plaintiffs, and the plaintiffs, by their attorneys, in 
open court, petition for and note an appeal from the above 
decree to the United States Court of Appeals for the Dis¬ 
trict of Columbia on this 10th day of April, 1936, which 
appeal is hereby granted and noted; whereupon, the maxi¬ 
mum undertaking for costs is hereby fixed at One Hundred 
Dollars ($100.00) with leave to deposit the sum of Fifty 
Dollars ($50.00) with the Clerk in lieu thereof. 

JESSE C. ADKINS 
Justice. 

183 Plaintiffs' Exceptions to the Court's Findings 
and Conclusions and Refusals to Find and 
Conclude and Issue a Preliminary and a 

Permanent Injunction. 

Filed April 10, 1936. 

I. Plaintiffs except to Findings of Fact Nos. 4, 5 and 6 
made and entered by the Court herein and to each and 
every part thereof and to each such finding and part thereof 
severally as not supported by and contrary to the pleadings 
and the evidence; as constituting in whole or in part con¬ 
clusions of law, and as erroneous in fact and in law and as 
inconsistent with facts found or not denied. 

II. Plaintiffs except to each and every conclusion of 
law reached and entered by the Court herein, Conclusions 
Nos. 1, 2, 3, 4, 5, 6, 7 and 8, severally, and to each and every 
part thereof severally, as erroneous in law; as contrary to 

the pleadings the evidence, and the law; and as not 

184 supported by the pleadings or the evidence; and as 
inconsistent with facts found or not denied. 

III. Plaintiffs except to the failure and refusal of the 
Court to accept and adopt the plaintiffs’ Proposed Findings 
of Fact on the Application for a Preliminary Injunction 
and on the Motion to Dismiss the Bill of Complaint as fol¬ 
lows, or the substance of them; and to the failure and re¬ 
fusal of the Court to adopt each of such findings and each 
part thereof, severally, or the substance thereof: 
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1. The facts as stated in the Bill of Complaint, |ncluding 
without limitation of the foregoing: 

(a) Each of the plaintiffs, J. C. Pilgrim, Floyd| Humph¬ 
ries, Madel Rainwater, Ruby Johnson, 0. D. Nunis, Thur¬ 
man Nunis, May me Nunis, Mrs. Lee Roebuck, P. 0. Bailey, 
Mrs. Maude Bailey, Eloy Bailey, Hubert Worthan, C. A. 
Hitchcock, Charlie Worthan, Sam Sheffield, Mrs. Ludie Say¬ 
lors, Inez Saylors, Clovis Saylors, Roy Saylors, Millie 
Renolds, Lucius Grantham, A. A. Grantham, J. M 7 . Cheek, 
Mrs. Ezma Keaton, Leonard Keaton, Mrs. Mae Cheek, E. J. 
McCravy, Mrs. Lottie McCravy, Janie Hensen, N. H. Leach, 
Rosalie Parson, Geo. Parson, Josie O’Kelly, Imogene How¬ 
ard, Ada Cheek, Ruth Shead, Elbia Pearson, W. E. Gil- 
strap, Coy Gilstrap, Millie Rainwater, Edna Watkins, Min¬ 
nie Ragan, Lela Rhoden, Jonah E. Smith, Myrtie Burns, 
Joe Palmer, Luther Grantham, W. W. Pritchard, Flora 
Palmer, Annie Palmer, R. B. Shead, Grover Ellis, Inez 
Harding, Robert Hitchcock, 0. N. Blair, Annie Mary Jack- 
son, W. J. Jackson, Guy Hall, Charlie Graham, Lela Hitch¬ 
cock, J. C. Morris, and Alice Morris, is a citizen of the 
United States and of the State of Georgia and a resident of 
Douglasville, Douglas County, Georgia, engaged and em¬ 
ployed in the Production or Maintenance Department of the 
Lois Mill of the Beaver Mills and was so engage^ and em¬ 
ployed on November 23, 1935, and between jthat date 

185 and January 14, 1936, and has been engaged and 
employed at said Mill for at least two years, and some 
of such plaintiffs have been engaged and employed there 
for more than twenty-five years. 

(b) The Lois Mill of the Beaver Mills is a cotton textile 
mill located at Douglasville, Dougas County, Gejorgia, at 
which raw cotton is manufactured into unbleached broad¬ 
cloth, and at which approximately 230 employees are en¬ 
gaged and employed in connection with manufacturing such 
broadcloth, including the plaintiffs, all of whorq are en¬ 
gaged in such manufacturing operations or in maintaining 
the plant in which, or the machinery with which, such manu¬ 
facturing operations are conducted. Such raw cottcjm is pur¬ 
chased in other States than the State of Georgia and stored 
in the warehouse of the Beaver Mills at Douglasville, Geor¬ 
gia, before being manufactured into broadcloth, and some of 
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the materials, including coal, in addition to the raw cotton 
used in the manufacture of such broadcloth at said Mill are 
purchased by the Beaver Mills in other States than the State 
of Georgia, and some of the materials used in the manufac¬ 
ture of such broadcloth are purchased in the State of Geor¬ 
gia. Over ninety per cent, of such broadcloth is sold by the 
Beaver Mills to purchasers outside the State of Georgia 
through a* New York commission merchant. The Beaver 
Mills does not own any transportation facilities used in in¬ 
terstate cbmmerce, and all of the materials used in manu¬ 
facturing at said Mill coming from without the State of 
Georgia and all of the products of said Mill going without 
the State of Georgia are transported by public carriers. 
The freight on cloth manufactured at and shipped from 
said Mill is paid by the purchasers, and all of the materials 
used in manufacturing at said Mill which come from with¬ 
out the State of Georgia come to rest within the State of 
Georgia before their use in such manufacture. Not more 
than six of such employees are engaged in loading 
186 or unloading materials coming to said Mill for manu- 
facturing and the loading of products shipped from 
said Mill. 

(c) Each of said plaintiffs is working under an oral em¬ 
ployment contract between the Beaver Mills and himself or 
herself, which contract governs rates of pay, wages and 
hours of employment and which is terminable at the will of 
either party thereto without prior notice. 

(d) On or about October 21, 1935, representatives of 
Local Nol 1871, of the United Textile Workers of America 
filed a petition for investigation and certification of repre¬ 
sentatives pursuant to Section 9(c) of the National Labor 
Relations Act with the National Labor Relations Board, 
and thereafter, on the 23rd day of November, 1935, Charles 
N. Feidelson, Regional Director for the Tenth Region of 
the National Labor Relations Board, issued a notice of 
hearing which was served on said Local No. 1871 and on 
the Beaver Mills and was published in a newspaper in and 
about the town of Douglasville, Georgia. Said notice of 
hearing Recited that there had theretofore been filed with 
said Board, Tenth Region, a petition by said Local No. 
1871 alleging that a question affecting commerce had arisen 
concerning the representation of the employees of the Lois 
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Mill of the Beaver Mills and requesting that pursuant to 
authority granted in Section 9(c) of said Act said Board 
investigate said controversy and certify the name or names 
of representatives that had been designated or selected by 
said employees. Said notice of hearing further recited that 
it appeared to said Board that a question affecting com¬ 
merce had arisen concerning the representation of employ¬ 
ees in said Lois Mill and gave notice that pursuant to Sec¬ 
tion 9(c) of said Act on the 3rd day of December, 1935, a 
hearing would be conducted at Atlanta, Georgiy before 
said Board by a Trial Examiner to be designated by it in 
accordance with its Rules and Regulations upon the ques¬ 
tion of representation affecting commerce which was al¬ 
leged to have arisen. 

(e) The National Labor Relations Boaijd desig- 

187 nated bv its order Walter Wilbur as Trial Bxaminer 

* 

to conduct the hearing scheduled to be held on the 
3rd day of December, 1935, and said hearing was held on 
the 3rd and 4th davs of December, 1935. On or about the 
14th day of January, 1936, the defendants, acting as the 
National Labor Relations Board, issued a ‘ 4 Direction for 
Election” in which it was stated that said Board hhd found 
that a question affecting commerce had arisen concerning 
the representation of the employees of the Beaver Mills en¬ 
gaged in the Production and Maintenance Departments of 
its Lois Mill and in which said Board dircted that] an elec¬ 
tion by secret ballot be held among such employees! engaged 
in said Departments of said Mill on November 23,1935, and 
those employed between that date and January 14, 1936, ex¬ 
cepting overseers, second hands and supervisory and cleri¬ 
cal employees and those who quit or had been discharged 
for cause during such period, to determine whether or not 
said employees desired to be represented by Local No. 1871 
of the United Textile Workers of America. Each of the 
plaintiffs is included among the employees in the Produc¬ 
tion and Maintenance Departments of said Mill during the 
said period and is not within any of the excepting language 
of said “Direction for Election”. Said direction for elec¬ 
tion provided that said election be held under the direction 
and supervision of the Regional Director for the Tenth 
Region, acting as the agent of said Board, subject to Article 
III, Section 9, of the Rules and Regulations of said Board 
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and that feaid election be held within one week from the 
14th day of January, 1936. 

(f) The plaintiffs do not desire and are not willing that 
any representative or representatives designated or selected 
for the purpose of collective bargaining by the majority 
of the producing and maintenance employees of the Lois 
Mill of the Beaver Mills shall represent them as provided 
and contemplated in the National Labor Relations Act, but 
plaintiffs 1 do desire to retain their individual rights and 
freedom in respect of bargaining with their employer in all 
matters relating to or affecting their employment. 
188 (g) The town of Douglasville, Douglas County, 

Georgia, has a population of approximately two 
thousand (2000) persons. Each of the plaintiffs has his or 
her domicile in that community. Many of the plaintiffs are 
natives of that community and have lived there all their 
lives. There is no industrv located in or about Douglasville 
other than the Lois Mill of the Beaver Mills. Douglasville 
is located approximately thirty (30) miles from Atlanta, 
Georgia, in a farming country. Said Mill has been located 
in said town for more than thirty (30) years, and the plain¬ 
tiffs depend upon employment at said Mill for their liveli¬ 
hood. There is no demand from anv other source in or 
about said town for employees in the line of work of the 
plaintiffs, nor is there any other business in that community 
employing large numbers of workers. If said Mill is shut 
down many of the plaintiffs will be unable to find any 
employment in and about the town of Douglasville and will 
be forced to leave their domiciles and seek their livelihood 
and employment elsewhere or to apply for relief or charity. 

(h) The Lois Mill of the Beaver Mills for the fiscal year 
September 29, 1934, to September 28, 1935, was operated 
by Beaver Mills at a substantial cash loss before deprecia¬ 
tion charges, and at the time of the filing of the bill of com¬ 
plaint herein said Mill was being operated at a cash loss 
before depreciation charges, but said loss at that time under 
the then current labor costs did not equal the shut-down 
costs, including taxes, insurance, watchmen, and other 
items of expense involved in closing said Mill down and 
maintaining it out of operation. 

(i) On July 24, 1935, because the Lois Mill of the Beaver 
Mills was operating at a loss greater than the shut-down 
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costs, said Mill was closed down for an indefinite period. 
After a petition signed by former employees of Beaver 
Mills at said Mill, including many of the plaintiffs, request¬ 
ing the reopening of said Mill, had been made, which peti¬ 
tion was prepared and caused to be circulated by 
189 members of the Civitan Club of DouglasvLlle, Geor¬ 
gia, a local civic organization composed of citizens 
and businessmen of said town, and after, at the instance of 
residents of the town of Douglasville, substantial reduc¬ 
tions had been secured in the assessed valuations of the 
properties of the Beaver Mills for State and lqcal taxes, 
resulting in a reduction of approximately 50^, in the 
amount of such taxes, said Mill reopened on or jabout Oc¬ 
tober 15, 1935, with the same schedule or hou^s, with a 
minimum wage equal to that formerly attempted to be fixed 
by the applicable code under the National Industrial Re¬ 
covery Act, but with a lesser number of employees than pre¬ 
viously employed at said Mill, which resulted in lower labor 
costs than those previously obtaining. Notwithstanding 
such lower labor costs and reduced burden of ta^es attend¬ 
ant upon said reopening, said Mill operated fifom about 
October 15, 1935, until the date of the filing of |he bill of 


complaint herein, and was then operating, at a 
before depreciation charges, as aforesaid. 


(j) In the petition executed October 21, 1935, by the 


lorkers of 
for inves- 
rsuant to 
Act, said 
d endeav- 
that will 
liould said 


officers of Local No. 1871, United Textile W 
America, to the National Labor Relations Board 
tigation and certification of representatives pi 
Section 9 (c) of the National Labor Relations 
Local No. 1871 charged that the Beaver Mills ha 
ored “to start up their plant under conditions 
greatly reduce the wages of the Workers”, and si 
Local No. 1871 be designated or selected by a majority of 
the employees at the Lois Mill at any election such as is 
directed to be held by the defendants, said Local No. 1871 
will present a collective bargaining agreement to the Bea¬ 
ver Mills the acceptance of which would increase the labor 
costs of the Beaver Mills at said Mill to a point at which the 
Beaver Mills would be threatened with and would sustain 


cash loss 


net cash operating loss so near to or in excess of] 
head costs of a shut-down that said Mill would 


the over- 
be closed, 


and if the Beaver Mills should be faced with the Acceptance 
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of such a collective bargaining agreement the di- 

190 rectors thereof would be forced for the protection of 
their stockholders to order a shut-down of said Mill, 

thereby depriving the plaintiffs of their employment. The 
plaintiffs constitute a minority of the approximately 230 
employees at said Mill, and members and representatives 
of said Local No. 1871 represent, declare and claim that at 
the time of circulation on or about July 9, 1935, of a docu¬ 
ment authorizing a bargaining committee of said Local No. 
1871 to represent all of such employees for the purposes 
of collective bargaining with Beaver Mills in connection 
with rates of pay, wages, hours of employment and other 
conditions of employment, and at the hearing held before 

the National Labor Relations Board bv a Trial Examiner 

•> 

on December 3 and 4, 1935, the President of said Local No. 
1871 testified that, a majority of employees of said Mill 
were members of said Local No. 1871. 

(k) The expenses of the Beaver Mills in connection with 
the operation of the Lois Mill have been appreciably in¬ 
creased through the costs in connection with hearings, pro¬ 
ceedings and otherwise as a result of the actions of the de¬ 
fendants and their agents taken pursuant to and in en¬ 
forcement of the National Labor Relations Act. Said ex¬ 
penses are continuing and increasing as a result of the 
action of the defendants in directing the holding of the 
election aforesaid, and if said expenses are not curtailed 
and ended the expenses of continued operation of said Mill 
will so increase as currently to equal or exceed the shut¬ 
down costs, resulting in the closing of said Mill, thereby 
depriving the plaintiffs of their employment. 

(l) If Local No. 1871 of the United" Textile Workers of 
America should be designated and selected by a majority 
of the producing and maintenance employees at the Lois 
Mill of the Beaver Mills as their representatives, pursuant 
to the “Direction for Election” issued by the National 
Labor Relations Board and to the terms of the National 

Labor Relations Act, the management of the Beaver 

191 Mills at said Mill will refuse to bargain collectively 
with said Local No. 1871 as provided in said Act, 

and if any charge or complaint or other proceeding should 
be brought under said Act by reason of the refusal of such 
management to bargain collectively with said Local No. 
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1871, the expense attendant upon defending such charge or 
complaint or other proceeding and of defending and prose¬ 
cuting such proceeding to a final determination in the 
courts will be such as to cause the costs of continued opera¬ 
tion of said Mill currently to equal or exceed the sjiut-down 
costs, and when faced with the necessity of incurring such 
expenses Beaver Mills will shut down said Mill, thereby 
depriving the plaintiffs of their employment. 

(m) If the election directed to be held by the National 
Labor Relations Board among the employees at the Lois 
Mill of the Beaver Mills is held and Local No. 1871, United 
Textile Workers of America, or any other representatives, 
is designated or selected, the existing employment of the 
plaintiffs, the terms and existence of their employment con¬ 
tracts, and their rights to bargain with their employer will 

be destroved and rendered valueless. 

* 

(n) If the election directed by the National Lalbor Rela¬ 
tions Board to be held among the employees at the Lois 
Mill of the Beaver Mills is held, the plaintiffs will lose their 
employment in said Mill. 

(o) The extent and damage which would accrue to the 
plaintiffs if the election directed to be held by the National 
Labor Relations Board among the employees at the Lois 
Mill of the Beaver Mills is held is not and will not be 
ascertainable in a pecuniary value. 

IV. Plaintiffs except to the failure and refusal of the 
Court to accept and adopt the plaintiffs’ Proposed Con¬ 
clusions of Law on the Application for a Preliminary In¬ 
junction and on the Motion to Dismiss the Bill of 
192 Complaint, as follows, or the substance thereof; and 
to the failure and refusal of the Court to accept and 
adopt each of said conclusions and each part thereof, sev¬ 
erally or the substance thereof: 

1. This suit arises under the Constitution and laws of the 
United States and involves the construction, application, 

validitv and enforcement of the National Labor Relations 

«' • 

Act. 

2. The plaintiffs engaged and employed in connection 
with the manufacturing operations at the Lois Mpl of the 
Beaver Mills are not engaged in commerce with foreign 
nations or among the several States nor in activities which 
directly affect such commerce, nor do such activities burden 
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or obstruct such commerce or the free flow thereof, nor have 
they led nor do they tend to lead to labor disputes burden¬ 
ing or obstructing such commerce or the free flow thereof, 
nor do such activities occur in the course or current of 
commerce with foreign nations or among the several States, 
nor are they an integral part of the operations of instru¬ 
mentalities of such commerce. Such activities are of a 
purely local and intrastate character conducted within the 
State of Georgia. 

3. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 2, there is grave doubt that the plaintiffs engaged 
and employed in connection with the manufacturing opera¬ 
tions at the Lois Mill of the Beaver Mills are engaged in 
commerce with foreign nations or among the several States 
or in activities which directlv affect such commerce or that 
such activities burden or obstruct such commerce or the 
free flow thereof or have led or tend to lead to labor dis¬ 
putes burdening or obstructing such commerce or the free 
flow thereof or that such activities occur in the course or 
current of commerce with foreign nations or among the 
several States or are an integral part of the operations of 
instrumentalities of such commerce. 

193 4. Neither the Beaver Mills in the manufacturing 

operations at its Lois Mill is engaged in, nor do the 
labor relations between the Beaver Mills and the plaintiffs 
at said Mill or among its employees in connection with 
such operations constitute, commerce with foreign nations 
or among the several States, nor do such operations or 
such relations directlv affect such commerce, nor do thev 
burden or obstruct such commerce or the free flow thereof, 
nor have they led nor do they tend to lead to labor disputes 
burdening or obstructing such commerce or the free flow 
thereof, nor do such operations occur or such relations 
exist in the course or current of commerce with foreign 
nations or among the several States, nor are they an inte¬ 
gral part of the operations of instrumentalities of such 
commerce. Such manufacturing operations are of a purely 
local and intrastate character conducted within the State 
of Georgia. 

5. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 4, there is grave doubt that the Beaver Mills in its 
manufacturing operations at its Lois Mill is engaged in, 
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or that the labor relations between the Beaver Mills and 
the plaintiffs or among its employees in connection with 
such operations constitute, commerce with foreign nations 
or among the several States or that such opeijations or 


r burden 
f or have 
obstruct- 
that such 


mong the 
ations of 


such relations directly affect such commerce o 
or obstruct such commerce or the free flow thereo 
led or tend to lead to labor disputes burdening or 
ing such commerce or the free flow thereof or 
operations occur or that such relations exist in tthe course 
or current of commerce with foreign nations or a 
several States or are an integral part of the ope 
instrumentalities of such commerce. 

6. The contracts of employment between ea4h of the 
plaintiffs and the Beaver Mills and the right o 
the plaintiffs to negotiate individually with the Beaver 

Mills as he or she and it shall see fit are valuable 
194 rights which each of the plaintiffs is entitled to ex¬ 
ercise and enjoy and which, under the Constitution 
of the United States, are not subject to regulation or con¬ 
trol under any of the provisions of the National Labor 
Relations Act. 

7. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 6, there is grave doubt that under the Constitution 
of the United States the contracts of employment between 
each of the plaintiffs and the Beaver Mills and bis or her 
rights to negotiate individually with the Beaver Mills as he 
or she and it shall see fit are subject to regulation or con¬ 
trol under any provisions of the National Labor Relations 
Act. 


8. The holding of the election directed by the 


National 


Labor Relations Board to be held among the employees at 
the Lois Mill of the Beaver Mills by destroying and ren¬ 
dering valueless the existing employment of the plaintiffs, 
the terms and existence of their employment contracts, 
and their rights to bargain with their employer ithreatens 
to and will cause each of the plaintiffs irreparable and ir¬ 
remediable loss, damage and injury. 

9. The irreparable and irremediable loss, dabiage and 
injury with which each of the plaintiffs is threatened and 
which will be caused to each of the plaintiffs by the destruc¬ 
tion of and the rendering valueless of the existing employ¬ 
ment of the plaintiffs, the terms and existence of their em- 
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ployment contracts, and their rights to bargain with their 
employer can not be ascertained in a pecuniary value, and 
none of the plaintiffs would be able to prove the full or 
exact amount thereof in anv court of law, and each of the 
plaintiffs is without a timely, plain, adequate and complete 
remedy at law. 

10. The National Labor Relations Act is illegal and void 
in so far as it affects any of the plaintiffs engaged and 
employed in connection with the manufacturing operations 
of the Beaver Mills at its Lois Mill or results in 
195 interference with the relations between Beaver Mills 
and any of the plaintiffs or among its employees en¬ 
gaged at said Mill in such manufacturing operations in that 
it violates the Constitution of the United States in the fol¬ 
lowing respects: 

(a) The Act is in purpose, in essence and on its face an 
attempt to regulate matters not committed to the Federal 
Government by the Constitution, by regulating industry, 
including the relations between employer and employee, 
in respect to rates of pay, wages, hours of employment and 
other conditions of employment. 

(b) The Act is violative of the Commerce Clause in that 
it seeks i to regulate matters concerning wholly intrastate 
business, regulation which does not constitute the regula¬ 
tion of commerce among the several States. 

(c) The Act is violative of the Tenth Amendment to the 
Constitution of the United States, in that it constitutes an 
invasion bv the Federal Government of fields of regulation 
reserved by that amendment to the States or to the People. 

(d) The Act is violative of the Fifth Amendment to the 
Constitution of the United States in that 

(1) It attempts to deprive the plaintiffs without due 
process of law of the liberty guaranteed to them by that 
amendment; 

(2) It attemps to deprive the plaintiffs without due 
process lof law of their property rights, including subsist¬ 
ing contract rights with their employers and their inherent 
rights to bargain and deal with their employers in respect 
to rates of pay, wages, hours of employment or other con¬ 
ditions of employment; 

1 (3) It is wholly arbitrary, capricious and unequal; 
(4) It attempts to deprive the plaintiffs of their 
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subsisting contracts with their employers individually and 
to deprive their employers of such contracts wijthout due 
process of law; 

(5) It attempts to take the private property of the 
plaintiffs, for a public use without the paymeit of just 
compensation. 

(e) The Act is violative of the Third Article of the Con¬ 
stitution of the United States in that judicial pojver of the 
United States in large part by said Act is attempted to be 
vested in the National Labor Relations Board hnd not in 
the courts as required by said Article, and said Act at¬ 
tempts to infringe upon the constitutional authority of the 
courts of the United States. 

(f) The Act is violative of the Seventh Amendment to 
the Constitution in that no trial by jury is permitted or 
required by said Act. 

(g) The Act is violative of the Ninth Amendment to the 
Constitution of the United States in that bv said Act the 
Government of the United States through the! Congress 
has presumed and purported to assume jurisdiction and 
control of certain rights retained by the States |or by the 
People. 

(h) The Act is violative of the Constitution of the 
United States in that the legislative power conferred upon 
the Congress of the United States is therein Unlawfully 
and illegallv delegated to the National Labor Relations 
Board. 

11. Regardless of the accuracy of the foregoiqg Conclu¬ 
sion No. 10, there is grave doubt that the National Labor 
Relations Act is legal and constitutional in so far as it 
affects any of the plaintiffs engaged and employed in con¬ 
nection with any of the manufacturing operations of the 
Beaver Mills at its Lois Mill or results in interference with 
the relations between Beaver Mills and any of the plaintiffs 
engaged at said Mill in such manufacturing operations be¬ 
cause of the question of its validity under the Constitution 
of the United States in the respects set out in suc^h Conclu¬ 
sion No. 10. 

197 12. The National Labor Relations Act jis illegal, 

void and unconstitutional as a whole for the reason 
that it purports to apply indiscriminately and equally to all 
employers whether or not they are engaged in commerce 
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with foreign nations or among the several States or in 
transactions which directly affect such commerce and to 
their relations with such employees and to such employees. 

13. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 12, there is grave doubt that the National Labor 
Relations Act is legal and constitutional in any respect in 
that it purports to apply indiscriminately and equally to 
all employers whether or not they are engaged in commerce 
with foreign nations or among the several States or in 
transactions which directlv affect such commerce and to 
the relations with their employees and to such employees. 

14. Regardless of the accuracy of any of the foregoing 
Conclusions Nos. 10, 11, 12 and 13, and of the power of 
the Congress of the United States under the Constitution 
of the United States to decide or define the unit appro¬ 
priate fo t the purposes of collective bargaining, the Na¬ 
tional Labor Relations Board in deciding that the unit 


appropriate for the purposes of collective bargaining at 
the Lois Mill of the Beaver Mills is composed of the em¬ 
ployees of the Production and Maintenance Departments 
of said Mill and in directing that the election directed to 
be held by it shall be held among such employees has acted 
unlawfully and illegally by presuming and purporting to 
exercise legislative power conferred upon the Congress of 
the United States and thereby unlawfully and illegally dele¬ 
gated to said Board. 

15. Regardless of the accuracy of the foregoing Conclu¬ 
sions Nos. 10, 11, 12 and 13 and of the power of the Con¬ 
gress of the United States under the Constitution of the 
United States to decide or define the unit appropriate for 
the purposes of collective bargaining, and regardless of the 
accuracy of the foregoing Conclusion No. 14, there is 
o-rave doubt that the National Labor Relations Board 
198 in deciding that the unit appropriate for the pur¬ 
poses of collective bargaining at the Lois Mill of 
the Beaver Mills is composed of the employees of the Pro¬ 
duction and Maintenance Departments of said Mill and in 
directing that the election directed to be held by it shall be 
held among such employees has not acted unlawfully and 
illegally by presuming and purporting to exercise legis¬ 
lative power conferred upon the Congress of the United 
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Conclu- 
11 of the 
13, that 


States and thereby unlawfully and illegally delegated to 
said Board. 

16. All actions, orders and authorities attempted and 
purported to be exercised by the defendants, their agents 
or representatives under and by force of the National 
Labor Relations Act are void and unconstitutional Jfor each 
and all of the reasons set forth in the foregoing* Conclu¬ 
sion No. 12. 

17. Regardless of the accuracy of the foregoing 
sion No. 16, there is grave doubt, for each and a 
reasons set forth in the foregoing Conclusion No. 
any actions, orders or authorities attempted or purported 
to be exercised by the defendants and their agents or 
representatives under and by force of the National Labor 
Relations Act are legal or constitutional. 

18. Under the terms of the National Labor Relations 
Act it is made illegal and unlawful for the Beaver Mills to 
bargain with the plaintiffs individually or otherwise or for 
the plaintiffs or any of them to bargain with the; Beaver 
Mills with respect to rates of pay, wages, hours of employ¬ 
ment and other conditions of employment if Local o. 1871, 
United Textile Workers of America, shall be designated 
or selected in the election directed to be held bv the 

m/ 

Labor Relations Board among the employees at 
Mill of the Beaver Mills as the representatives of all of 
the employees of the Beaver Mills in the Production and 
Maintenance Departments of said Mill pursuant 
Act. 

19. Regardless of the accuracy of the foregoing 
sion No. 18, there is grave doubt that under the terms of 
the National Labor Relations Act it is not illegal and 
unlawful for the Beaver Mills to bargain with the plaintiffs, 

individually or otherwise, or for the plaintiffs or any 
199 of them to bargain with Beaver Mills with respect to 
rates of pay, wages, hours of employment or other 
conditions of employment, if Local No. 1871, United Textile 
Workers of America, shall be designated or selected in the 
election directed to be held by the National Labor Rela 
tions Board among the employees at the Lois Mill of the 
Beaver Mills as the representatives of all the employees of 
the Beaver Mills in the Production and Maintenknce De 
partments of said Mill pursuant to said Act. 


National 
!the Lois 


to said 


Conclu- 


150 J. C. PILGRIM, F. HUMPHRIES, M. RAINWATER ET AL. VS. 

20. There is no procedure provided in the National Labor 
Relations Act for the protection of the rights of the plain¬ 
tiffs with respect to the holding of the election directed by 
the National Labor Relations Board to be held among the 
employees at the Lois Mill of the Beaver Mills, and there 
is no timely, plain, adequate or complete remedy at law 
for the protection of the constitutional and property rights 
of the plaintiffs with respect to such election. 

21. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 20, there is grave doubt that there is any procedure 
provided in the National Labor Relations Act for the pro¬ 
tection of the rights of the plaintiffs with respect to the 
holding of the election directed by the National Labor Rela¬ 
tions Board to be held among the employees at the Lois 
Mill of the Beaver Mills, and there is no timely, plain, ade¬ 
quate or complete remedy at law for the protection of the 
constitutional and property rights of the plaintiffs with 
respect to such election. 

22. The procedure provided by the National Labor Rela¬ 
tions Act for the review of orders of the National Labor 
Relations Board by the courts of the United States is not, 
and is not intended as, an exclusive statutorv remedv and 
is not a timely, or a plain, or an adequate, or a complete 
remedy at law; and the statutory provisions for review of 
the orders of said Board do not make any provision for an 
independent judicial determination of all questions, both 
of law and of fact, essential to the preservation of the con¬ 
stitutional rights of the plaintiffs, nor is any provision 
made for an independent judicial determination of the 
existence or non-existence of the fundamental or jurisdic¬ 
tional facts, the existence of which facts is a condition 
precedent to the operation of the statutory scheme as ap¬ 
plied to the plaintiffs. 

200 23. The procedure provided in the National Labor 

Relations Act for the review of orders of the Na¬ 
tional Labor Relations Board does not afford the plaintiffs 
a timely, plain, adequate or complete remedy at law, and, 
accordiiigly, they have no protection for their constitu¬ 
tional and property rights thereunder, and inasmuch as 
said Act is wholly unconstitutional and invalid, the remedy 
purportedly afforded by said Act is not a remedy at all. 
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24. Regardless of the accuracy of the foregoing Conclu¬ 
sion Xo. 23, there is grave doubt that the procedure pro¬ 
vided in the National Labor Relations Act for tjlie review 
of orders of the National Labor Relations Boprd would 
afford the plaintiffs a timely, adequate or complete remedy 
at law, and, accordingly, that they have any protection for 
their constitutional and property rights thereunder and, 
inasmuch as there is grave doubt that said Act is constitu¬ 
tional in any respect, there is equal doubt that the remedy 
purportedly afforded by said Act is a remedy at ill. 

25. The motion to dismiss the Bill of Complaint should 
be denied. 

26. The plaintiffs are entitled to have issue opt of this 
Court a permanent injunction against the defendants indi¬ 
vidual^ and as members of the National Labor Relations 
Board, enjoining them and each of them, and thfeir assist¬ 
ants, employees, agents and representatives, and each of 
them, permanently and perpetually from holding or caus¬ 
ing to be held an election pursuant to the National Labor 
Relations Act among the employees at the Lois Mill of the 
Beaver Mills at anv time or times, and from having anv 
proceeding or taking any action whatsoever, at aikv time or 
times, with respect thereto. 

27. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 26, the plaintiffs are entitled to have issue out of 
this Court a preliminary injunction against the defendants, 
individually and as members of the National LPbor Rela¬ 
tions Board, enjoining them and each of them, jand their 

assistants, employees, agents and representatives, 
201 and each of them, pendente lite, from folding or 
causing to be held an election pursuant tp the Na¬ 
tional Labor Relations Act among the employees pt the Lois 
Mill of the Beaver Mills at any time or times, and from 
having any proceeding or taking any action whatsoever, 
at any time or times, with respect thereto. 

V. Plaintiffs except to the refusal and failure of the 
Court to grant the plaintiffs ’ application for a preliminary 
injunction and failure and refusal to grant to plaintiffs and 
not granting and issuing a preliminary injunction as 

prayed. 

VI. Plaintiffs except to the refusal and failure of the 
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Court to grant to plaintiffs a permanent injunction as 
prayed. 

VII. Plaintiffs except to the refusal and failure of the 
Court to deny defendants’ motion to dismiss. 

The foregoing exceptions are hereby allowed and made 
of record this 10th day of April, 1936. 

1 JESSE C. ADKINS 

Justice. 

202 Assignments of Error 

Filed April 13, 1936 

Come now the plaintiffs, by their attorneys, and say that 
in the record and proceedings and in the decree entered in 
the above-entitled cause on April 10, 1936, there is error 
in the following respects : 

I. The Court erred in overruling, denying and failing 
and refusing to grant plaintiffs’ application for prelim¬ 
inary injunction as prayed. 

II. The Court erred in failing and refusing to grant to 
plaintiffs and in not issuing a preliminary injunction as 
prayed. 

III. The Court erred in failing and refusing to grant to 
plaintiffs and in not issuing a permanent injunction as 
prayed. 

IV. The Court erred in dismissing plaintiffs’ bill of 
complaint. 

203 V. The Court erred in granting, and in failing 
and refusing to deny, defendants’ motion to dismiss 

plaintiffs’ bill of complaint. 

VI. The Court erred in making, and in not refusing to 
make, its finding of fact No. 4, and in each and every part 
thereof, severally; and in failing and refusing to find and 
hold and rule to the contrary. Said finding, and each and 
every part thereof, severally, constitutes in whole or in part 
a conclusion of law and is erroneous in law; is not sup¬ 
ported by, and is contrary to the pleadings and the evi¬ 
dence; in erroneous in fact; and is inconsistent with the 
facts found or not denied. 

VII. The Court erred in making, and in not refusing to 
make, its finding of fact No. 5, and in each and every part 
thereof, severally; and in failing and refusing to find and 
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hold and rule to the contrary. Said finding, and! each and 
every part thereof, severally, constitutes in wliole or in 
part a conclusion of law and is erroneous in law; i|s not sup¬ 
ported by, and is contrary to, the pleadings and the evi¬ 
dence; is erroneous in fact; and is inconsistent! with the 
facts found or not denied. 

VIII. The Court erred in making, and in not refusing to 
make, its finding of fact No. 6, and in each and (jvery part 
thereof, severally; and in failing and refusing to find and 
hold and rule to the contrary. Said finding, and each and 
every part thereof, severally, constitutes in whole or in 
part a conclusion of law and is erroneous in la[w; is not 
supported by, and is contrary to, the pleading^ and the 
evidence; is erroneous in fact; and is inconsistent with the 
facts found or not denied. 

IX. The Court erred in its conclusion of law No. 1, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they, and each of them, are erroneous in poipt of law; 
are contrary to the pleadings, the evidence and th|e law; are 
not supported by the pleadings or the evidence; and are 

inconsistent with facts found or not denied. 

204 X. The Court erred in its conclusion of Law No. 2, 

and in each and every part thereof, severally, and 
in each and every conclusion, ruling or holding therein, 
upon the ground that they, and each of them, are (erroneous 
in point of law; are contrary to the pleadings, thb evidence 
and the law; are not supported by the pleadings or the 
evidence; and are inconsistent with facts found or not 
denied. 

XI. The Court erred in its conclusion of law No. 3, and 
in each and every part thereof, severally, and id each and 
every conclusion, ruling or holding therein, upon |he ground 
that they, and each of them, are erroneous in point of law; 
are contrary to the pleadings, the evidence and the law; 
are not supported by the pleadings or the evidence; and 
are inconsistent with facts found or not denied. 

XII. The Court erred in its conclusion of law No. 4, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon me ground 
that they, and each of them, are erroneous in point of law; 


are contrary to the pleadings, the evidence and th 


e law; are 
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not supported by the pleadings or the evidence; and are 
inconsistent with facts found or not denied. 

XIII. The Court erred in its conclusion of law No. 5, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they, and each of them, are erroneous in point of 
law; are contrary to the pleadings, the evidence and the 
law; are not supported by the pleadings or the evidence; 

and are inconsistent with facts found or not denied. 
205 XIV. The Court erred in its conclusion of law No. 

6, and in each and every part thereof, severally, and 
in each and every conclusion, ruling or holding therein, 
upon the ground that they, and each of them, are erroneous 
in point of law; are contrary to the pleadings, the evidence 
and the law; are not supported by the pleadings or the evi¬ 
dence; and are inconsistent with facts found or not denied. 

XV. The Court erred in its conclusion of law No. 7, and 

in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the 

ground that they, and each of them, are erroneous in point 
of law; are contrary to the pleadings, the evidence and the 
law; are not supported by the pleadings or the evidence; 
and are inconsistent with facts found or not denied. 

XVI. The Court erred in its conclusion of law No. 8, and 

in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the 

ground that they, and each of them, are erroneous in point 
of law; are contrary to the pleadings, the evidence and the 
law; are not supported by the pleadings or the evidence; 
and are inconsistent with facts found or not denied. 

XVII. The Court erred in failing and refusing to accept 
and adopt the plaintiffs’ proposed findings of fact on the 
Application for a Preliminary Injunction and on the Mo¬ 
tion to Dismiss the Bill of Complaint, and on each of them, 
severally, as follows, or the substance of them; and in fail¬ 
ing and refusing to accept and adopt each of such findings 
and each part thereof, severally, or the substance thereof: 

1. The facts as stated in the Bill of Complaint, including 
without limitation of the foregoing: 

(a) Each of the plaintiffs, J. C. Pilgrim, Floyd Hum¬ 
phries, Madel Rainwater, Ruby Johnson, 0. D. Nunis, 
Thurman Nunis, Mavme Nunis, Mrs. Lee Roebuck, P. C. 
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Bailey, Mrs. Maude Bailey, Eloy Bailey, Hubert Worthan, 
C. A. Hitchcock, Charlie Worthan, Sam Sheffield, 
206 Mrs. Ludie Saylors, Inez Saylors, Clovis Saylors, 
Roy Saylors, Mollie Reynolds, Lucius Grantham, A. 

A. Grantham, J. W. Cheek, Mrs. Ezma Keaton, |Leonard 
Keaton, Mrs. Mae Cheek, E. J. McCravy, Mrs. Lottie Mc- 
Cravy, Janie Henson, N. R. Leach, Rosalie Parson, Geo. 
Parson, Josie O’Kelly, Imogene Howard, Ada Cheek, Ruth 
Shead, Elbia Pearson, W. E. Gilstrap, Coy Gilstrap, Millie 
Rainwater, Edna Watkins, Minne Ragan, Lela Rhoden, 
Jonah E. Smith, Myrtie Burns, Joe Palmer, Luther Gran¬ 
tham, W. W. Pritchard, Flora Palmer, Annie Palmer, R. 

B. Shead, Grover Ellis, Inez Harding, Robert Hitchcock, 
0. N. Blair, Annie Mary Jackson, W. J. Jackson, Guy Hall, 
Charlie Graham, Lela Hitchcock, J. C. Morris, and Alice 
Morris, is a citizen of the United States and of the State of 
Georgia and a resident of Douglasville, Douglas County, 
Georgia, engaged and employed in the Production or Main¬ 
tenance Department of the Lois Mill of the Beaver Mills 
and was so engaged and employed on November 23, 1935, 
and between that date and January 14, 1936, and has been 
engaged and employed at said Mill for at least t^ r o years, 
and some of such plaintiffs have been engaged and em¬ 
ployed there for more than twenty-five years. 

(b) The Lois Mill of the Beaver Mills is a cottpn textile 
mill located at Douglasville, Douglas County, Georgia, at 
which raw cotton is manufactured into unbleached broad¬ 
cloth, and at which approximately 230 employee^ are en¬ 
gaged and employed in connection with manufacturing such 
broadcloth, including the plaintiffs, all of whom are en¬ 
gaged in such manufacturing operations or in maintaining 
the lpant in which, or the machinery with which, such manu¬ 
facturing operations are conducted. Such raw Cotton is 
purchased in other States than the State of Gedrgia and 
stored in the warehouse of the Beaver Mills at Douglasville, 
Georgia, before being manufactured into broadcloth, and 
some of the materials, including coal, in addition to the raw 
cotton used in the manufacture of such broadclotp at said 
Mill are purchased by the Beaver Mills in other States than 
the State of Georgia, and some of the materials used in 
the manufacture of such broadcloth are purchased in the 
State of Georgia. Over ninety per cent, of such broadcloth 
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is sold by the Beaver Mills to purchasers outside the State 
of Georgia through a New York commission merchant. The 
Beaver Mills does not own any transportation facilities 
used in interstate commerce and all of the materials used 
in manufacturing at said Mill coming from without the 
State of Georgia and all of the products of said Mill going 
without the State of Georgia are transported by public 
carriers. The freight on cloth manufactured at and shipped 
from said Mill is paid by the purchasers, and all of the 
materials used in manufacturing at said Mill which come 
from without the State of Georgia come to rest within the 
State of Georgia before their use in such manufac- 
207 ture. Not more than six of such employees are en¬ 
gaged in loading or unloading materials coming to 
said Mill for manufacturing and the loading of products 
shipped from said Mill. 

(c) Each of said plaintiffs is working under an oral 
employment contract between the Beaver Mills and him¬ 
self or herself, which contract governs rates of pay, wages 
and hours of employment and which is terminable at the 
will of either party thereto without prior notice. 

(d) On or about October 21, 1935, representatives of 
Local No. 1871 of the United Textile Workers of America 
filed a petition for investigation and certification of rep¬ 
resentatives pursuant to Section 9(c) of the National 
Labor Relations Act with the National Labor Relations 
Board, and thereafter, on the 23rd day of November, 1935, 
Charles N. Feidelson, Regional Director for the Tenth 
Region of the National Labor Relations Board, issued a 
notice of hearing which was served on said Local No. 1871 
and on the Beaver Mills and was published in a newspaper 
in and about the town of Douglasville, Georgia. Said notice 
of hearing recited that there had theretofore been filed 
with said Board, Tenth Region, a petition by said Local 
No. 1871 alleging that a question affecting commerce had 
arisen concerning the representation of the employees of 
the Lois Mill of the Beaver Mills and requesting that pur¬ 
suant to authority granted in Section 9 (c) of said Act said 
Board investigate said controversv and certifv the name or 
names of representatives that had been designated or 
selected by said employees. Said notice of hearing further 
recited that it appeared to said Board that a question 
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affecting- commerce had arisen concerning the representa¬ 
tion of employees in said Lois Mill and gave nbtice that 
pursuant to Section 9 (c) of said Act on the 3^d day of 
December, 1935, a hearing would be conducted at Atlanta, 
Georgia, before said Board by a Trial Examiner io be des¬ 
ignated by it in accordance with its Rules and Regulations 
upon the question of representation affecting commerce 
which was alleged to have arisen. 

(e) The National Labor Relations Board designated by 
its order Walter Wilbur as Trial Examiner to conduct the 
hearing scheduled to be held on the 3rd day of jbecember, 

1935, and said hearing was held on the 3rd and 4th days 
of December, 1935. On or about the 14th day of! January, 

1936, the defendants, acting as the National Labor Re¬ 
lations Board, issued a “Direction for Election^ in which 
it was stated that said Board had found that <i question 
affecting commerce had arisen concerning the representa¬ 
tion of the employees of the Beaver Mills engaged in the 
Production and Maintenance Departments of its j Lois Mill 
and in which said Board directed that an election by secret 
ballot be held among such employees engaged in said De¬ 
partments of said Mill on November 23, 1935, and those 

employed between that date and January] 14, 1936, 
208 excepting overseers, second hands and supervisory 

and clerical employees and those who qipt or had 

been discharged for cause during such period, to determine 

whether or not said employees desired to be represented 

bv Local No. 1871 of the United Textile Workers of Amer- 
•> 

ica. Each of the plaintiffs is included among the employees 
in the Production and Maintenance Departments of said 
Mill during the said period and is not within any of the 
excepting language of said “Direction for ElectionSaid 
direction for election provided that said election be held 
under the direction and supervision of the Regional Di¬ 
rector for the Tenth Region, acting as the age^it of said 
Board, subject to Article III, Section 9, of the pules and 
Regulations of said Board and that said electidn be held 
within one week from the 14th day of January, l})36. 

(f) The plaintiffs do not desire and are not willing that 
any representative or representatives designated or 
selected for the purpose of collective bargaining by the 
majority of the producing and maintenance employees of 
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the Lois Mill of the Beaver Mills shall represent them as 
provided and contemplated in the National Labor Relations 
Act, but plaintiffs do desire to retain their individual rights 
and freedotn in respect of bargaining with their employer 
in all matters relating to or affecting their employment. 

(g) The town of Douglasville, Douglas County, Georgia, 
has a population of approximately two thousand (2000) 
persons. Each of the plaintiffs has his or her domicile in 
that community. Many of the plaintiffs are natives of that 
communitv and have lived there all their lives. There is 

V I 

no industry located in or about Douglasville other than the 
Lois Mill of the Beaver Mills. Douglasville is located ap¬ 
proximately thirty (30) miles from Atlanta, Georgia, in 
a farming Country. Said Mill has been located in said town 
for more than thirty (30) years, and the plaintiffs depend 
upon employment at said Mill for their livelihood. There 

is no demand from anv other source in or about said town 

* 

for employees in the line of work of the plaintiffs, nor is 
there any other business in that community employing 
large numbers of workers. If said Mill is shut down many 
of the plaintiffs will be unable to find any employment in 
and about the town of Douglasville and will be forced to 
leave their domiciles and seek their livelihood and employ¬ 
ment elsewhere or to apply for relief or charity. 

(h) The Lois Mill of the Beaver Mills for the fiscal year 
September 29, 1934, to September 28, 1935, was operated 
by Beaver Mills at a substantial cash loss before deprecia¬ 
tion charges, and at the time of the filing of the bill of com¬ 
plaint herein said Mill was being operated at a cash loss 
before depreciation charges, but said loss at that time under 

the then current labor costs did not equal the sliut- 
209 down costs, including taxes, insurance, watchmen, 
and other items of expenses involved in closing said 
Mill down and maintaining it out of operation. 

(i) On July 24,1935, because the Lois Mill of the Beaver 
Mills was operating at a loss greater than the shut-down 
costs, said Mill was closed down for an indefinite period. 
After a petition signed by former employees of Beaver 
Mills at said Mill, including many of the plaintiffs, request¬ 
ing the reopening of said Mill, had been made, which peti¬ 
tion was prepared and caused to be circulated by members 
of the Oivitan Club of Douglasville, Georgia, a local civic 
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organization composed of citizens and businessmen of said 
town, and after, at the instance of residents of the town of 
Douglasville, substantial reductions had been secured in 
the assessed valuations of the properties of the Beaver 
Mills for State and local taxes, resulting in a reduction of 
approximately 50% in the amount of such taxes, jsaid Mill 
reopened on or about October 15, 1935, with the same 
schedule of hours, with a minimum wage equal to! that for¬ 
merly attempted to be fixed by the applicable cede under 
the National Industrial Recovery Act, but with a lesser 
number of employees than previously employed at said 
Mill, which resulted in lower labor costs than those pre¬ 
viously obtaining. Notwithstanding such lower labor costs 
and reduced burden of taxes attendant upon said reopen¬ 
ing, said Mill operated from about October 15, 1935, until 
the date of the filing of the bill of complaint herein, and 
was then operating, at a cash loss before depreciation 
charges, as aforesaid. 

(j) In the petition executed October 21, 193 
officers of Local No. 1871, United Textile Workers 
ica, to the National Labor Relations Board for inv 
and certification of representatives pursuant to 
(c) of the National Labor Relations Act, said Local No. 
1871 charged that the Beaver Mills had endeavored “to 
start up their plant under conditions that will greatly re¬ 
duce the wages of the workers”, and should said Local 
No. 1871 be designated or selected by a majority of the 
employees at the Lois Mill at any election such as is di¬ 
rected to be held by the defendants, said Localj No. 1871 
will present a collective bargaining agreement tp the Bea- 


3, bv the 

7 V 

of Amer- 
^stigation 
Section 9 


ver Mills the acceptance of which would increase) 


the labor 


costs of the Beaver Mills at said Mill to a point at which 
the Beaver Mills would be threatened with and would 
sustain net cash operating loss so near to or in excess of 
the overhead costs of a shut-down that said Mill would be 
closed, and if the Beaver Mills should be faced, with the 
acceptance of such a collective bargaining agreement the 
directors thereof would be forced for the protection of their 
stockholders to order a shut-down of said Mill, thereby 
depriving the plaintiffs of their employment. The 
210 plaintiffs constitute a minority of the approximately 
230 employees at said Mill, and members and rep- 





160 J. C. PILGRIM, F. HUMPHRIES, M. RAINWATER ET AL. VS. 

resentatives of said Local No. 1871 represent, declare and 
claim that at the time of circulation on or about Julv 9, 
1935, of a document authorizing a bargaining committee 
of said Local No. 1871 to represent all of such employees 
for the purposes of collective bargaining with Beaver 
Mills in connection with rates of pay, wages, hours of em¬ 
ployment hnd other conditions of employment, and at the 
hearing held before the National Labor Relations Board 
by a Trial Examiner on December 3 and 4, 1935, the Presi¬ 
dent of said Local No. 1871 testified that, a majority of 
employees of said Mill were members of said Local No. 
1871. 

(k) The expenses of the Beaver Mills in connection with 
the operation of the Lois Mill have been appreciably in¬ 
creased through the costs in connection with hearings, pro¬ 
ceedings and otherwise as a result of the actions of the 
defendants and their agents taken pursuant to and in en¬ 
forcement of the National Labor Relations Act. Said 
expenses are continuing and increasing as a result of the 
action of the defendants in directing the holding of the 
election aforesaid, and if said expenses are not curtailed 
and ended the expenses of continued operation of said Mill 
will so increase as currently to equal or exact the shut¬ 
down costs, resulting in the closing of said Mill, thereby 
depriving the plaintiffs of their employment. 

(l) If Local No. 1871 of the United Textile Workers of 
America should be designated and selected by a majority 
of the producing and maintenance employees at the Lois 
Mill of the Beaver Mills as their representatives, pursuant 
to the “Direction for Election'’ issued bv the National 
Labor Relations Board and to the terms of the National 
Labor Relations Act, the management of the Beaver Mills 
at said Mill will refuse to bargain collectively with said 
Local No. 1871 as provided in said Act, and if any charge 
or complaint of other proceeding should be brought under 
said Act bv reason of the refusal of such management to 
bargain collectively with said Local No. 1871, the expense 
attendant upon defending such charge or complaint or other 
proceeding and of defending and prosecuting such proceed¬ 
ing to a final determination in the courts will be such as 
to cause the costs of continued operation of said Mill cur- 
rentlv to equal or exceed the shut-down costs, and when 
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faced with the necessity of incurring such expenses Beaver 
Mills will shut down said Mill, thereby depriving tjlie plain¬ 
tiffs of their employment. 

(m) If the election directed to be held by the |National 
Labor Relations Board among the employees atjthe Lois 

Mill of the Beaver Mills is held and Local No. 1871, 
211 United Textile Workers of America, or any other 
representative, is designated or selected, t)he exist¬ 
ing employment of the plaintiffs, the terms and existence of 
their employment contracts, and their rights to bargain 
with their employer will be destroyed and rendered value¬ 
less. 

(n) If the election directed by the National Lapor Rela¬ 
tions Board to be held among* the employees at!the Lois 
Mill of the Beaver Mills is held, the plaintiffs jwill lose 
their employment in said Mill. 

(o) The extent and damage which would accrjie to the 


National 
the Lois 


plaintiffs if the election directed to be held by the 
Labor Relations Board among the employees at 
Mill of the Beaver Mills is held is not and will notjbe ascer¬ 
tainable in a pecuniary value. 

XVIII. The Court erred in failing and refusing to ac¬ 
cept and adopt the plaintiffs’ proposed conclusions of law 
on the Application for a Preliminary Injunction apd on the 
Motion to Dismiss the Bill of Complaint, and oA each of 
them, severally, as follows, or the substance of them; and 
in failing and refusing to accept, and adopt each of said 
conclusions and each part thereof, severally, orj the sub¬ 
stance thereof: 

1. This suit arises under the Constitution and layvs of the 

United States and involves the construction, application, 

validitv and enforcement of the National Labor Relations 
* 

Act. 

2. The plaintiffs engaged and employed in connection 
with the manufacturing operations at the Lois Mill of the 
Beaver Mills are not engaged in commerce with foreign 
nations or among the several States nor in activities which 
directly affect such commerce, nor do such activities burden 
or obstruct such commerce or the free flow thereof, nor have 
they led nor do they tend to lead to labor disputes burden¬ 
ing or obstructing such commerce or the free flo^y thereof, 
nor do such activities occur in the course or cArrent of 
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commerce with foreign nations or among the several States, 
nor are they an integral part of the operations of instru¬ 
mentalities of such commerce. Such activities are of a 
purely local and intrastate character conducted within the 
State of Georgia. 

3. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 2, there is grave doubt that the plaintiffs engaged 

and employed in connection with the manufacturing 
212 operations at the Lois Mill of the Beaver Mills are 

engaged in commerce with foreign nations or among 
the several States or in activities which directly affect such 
commerce or that such activities burden or obstruct such 
commerce or the free flow thereof or have led or tend to 
lead to labor disputes burdening or obstructing such com¬ 
merce or the free flow thereof or that such activities occur 
in the course or current of commerce with foreign nations 
or among the several States or are an integral part of the 
operations of instrumentalities of such commerce. 

4. Neither the Beaver Mills in the manufacturing opera¬ 
tions at its Lois Mill is engaged in, nor do the labor rela¬ 
tions between the Beaver Mills and the plaintiffs at said 
Mill or among its employees in connection with such opera¬ 
tions constitute, commerce with foreign nations or among 
the several States, nor do such operations or such relations 
directlv affect such commerce, nor do they burden or ob- 
struct such commerce or the free flow thereof, nor have they 
led nor do they tend to lead to labor disputes burdening 
or obstructing such commerce or the free flow thereof, nor 
do such operations occur or such relations exist in the 
course or current of commerce with foreign nations or 
among the several States, nor are they an integral part of 
the operations of instrumentalities of such commerce. Such 
manufacturing operations are of a purely local and intra¬ 
state character conducted within the State of Georgia. 

5. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 4, there is grave doubt that the Beaver Mills in its 
manufacturing operations at its Lois Mill is engaged in, or 
that the labor relations between the Beaver Mills and the 
plaintiffs or among its employees in connection with such 
operations constitute, commerce with foreign nations or 
among the several States or that such operations or such 
relations directly affect such commerce or burden or 
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obstruct such commerce or the free flow thereof or have 
led or tend to lead to labor disputes burdening 01 ] obstruct¬ 
ing such commerce or the free flow thereof or Ithat such 
operations occur or that such relations exist in the course 
or current of commerce with foreign nations or among the 
several States or are an integral part of the operations of 
instrumentalities of such commerce. 

6. The contracts of employment between ea<bh of the 
plaintiffs and the Beaver Mills and the right of each of the 
plaintiffs to negotiate individually with the Beaver Mills 
as he or she and it shall see fit are valuable rights which 

each of the plaintiffs is entitled to exercise and enjoy 
213 and which, under the Constitution of the United 
States, are not subject to regulation or control under 
any of the provisions of the National Labor Relations Act. 

7. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 6, there is grave doubt that under the Constitution 
of the United States the contracts of employment between 
each of the plaintiffs and the Beaver Mills and his or her 
rights to negotiate individuals with the Beaveif Mills as 
lie or she and it shall see fit are subject to regulation or 
control under any provisions of the National Labor Rela¬ 
tions Act. 

8. The holding of the election directed by the National 
Labor Relations Board to be held among the employees 
at the Lois Mill of the Beaver Mills bv destrovini and ren- 


dering valueless the existing employment of the plaintiffs, 
the terms and existence of their employment cont racts, and 
their rights to bargain with their employer threatens to 
and will cause each of the plaintiffs irreparable and ir¬ 
remediable loss, damage and injury. 

9. The irreparable and irremediable loss, damage and 
injury with which each of the plaintiffs is threatened and 
which will be caused to each of the plaintiffs by the destruc¬ 
tion of and the rendering valueless of the existing employ¬ 
ment of the plaintiffs, the terms and existence of |their em¬ 
ployment contracts, and their rights to bargain with their 
employer can not be ascertained in a pecuniary value, 
and none of the plaintiffs would be able to prove the full 
or exact amount thereof in any court of law, anjl each of 
the plaintiffs is without a timely, plain, adequate and com¬ 
plete remedy at law. 
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10. The National Labor Relations Act is illegal and void 
in so far as it affects any of the plaintiffs engaged and 
employed in connection with the manufacturing operations 
of the Bearer Mills at its Lois Mill or results in interference 
with the relations between Beaver Mills and any of the 
plaintiffs or among its employees engaged at said Mill in 
such manufacturing operations in that it violates the Con¬ 
stitution of the United States in the following respects: 

(a) The Act is in purpose, in essence and on its face an 
attempt to regulate matters not committed to the Federal 
Government by the Constitution, by regulating industry, 
including the relations between employer and employee, in 
respect to rates of pay, wages, hours of employment and 
other conditions of employment. 

(b) The Act is violative of the Commerce Clause in that 
it seeks to regulate matters concerning* whollv intrastate 
business, regulations which does not constitute the regula¬ 
tion of commerce among the several States. 

214 (c) The Act is violative of the Tenth Amendment 

to the Constitution of the United States, in that it 
constitutes an invasion bv the Federal Government of fields 
or regulation reserved by that amendment to the States or 
to the People. 

(d) The Act is violative of the Fifth Amendment to the 
Constitution of the United States in that 

(1) It attempts to deprive the plaintiffs without due 
process of law of the liberty guaranteed to them by that 
amendment; 

(2) It attempts to deprive the plaintiffs without due 
process of law of their property rights, including subsist¬ 
ing contract rights with their employers and their inher¬ 
ent rights to bargain and deal with their employers in 
respect to rates of pay, wages, hours of employment or 
other conditions of employment; 

(3) It is wholly arbitrary, capricious and unequal; 

(4) It attempts to deprive the plaintiffs of their subsist¬ 
ing contracts with their employers individually and to de¬ 
prive their employers of such contracts without due process 
of law; 

(5) It attempts to take the private property of the plain¬ 
tiffs, for a public use without the payment of just compen¬ 
sation. 
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(e) The Act is violative of the Third Article of the Con¬ 
stitution of the United States in that judicial power of the 
United States in large part by said Act is attempted to be 
vested in the National Labor Relations Board and not in 
the courts as required by said Article, and said Act at¬ 
tempts to infringe upon the constitutional authority of the 
courts of the United States. 

(f) The Act is violative of the Seventh Amendment to 
the Constitution in that no trial by jury is perlmitted or 
required by said Act. 

(g) The Act is violative of the Ninth Amendment to the 
Constitution of the United States in that by said Act the 
Government of the United States through the Congress has 
presumed and purported to assume jurisdiction and control 
of certain rights retained by the States or by the People. 

(h) The Act is violative of the Constitution of tjie United 
States in that the legislative power conferred upoif the Con¬ 
gress of the United States is therein unlawfully and 
illegally delegated to the National Labor [Relations 

Board. 

215 11. Regardless of the accuracy of the 

Conclusion No. K), there is grave doubt 
National Labor Relations Act is legal and constitutional in 
so far as it affects any of the plaintiffs engageq and em¬ 
ployed in connection with any of the manufacturing opera¬ 
tions of the Beaver Mills at its Lois Mill or Results in 
interference with the relations between Beaver |\lills and 
any of the plaintiffs engaged at said Mill in such manu¬ 
facturing operations because of the question of its validity 
under the Constitution of the United States in the respects 
set out in such Conclusion No. 10. 

12. The National Labor Relations Act is illegal, 

unconstitutional as a whole for the reason that it 

to apply indiscriminately and equally to all employers 

whether or not they are engaged in commerce with foreign 

nations or among the several States or in transactions 

which directlv affect such commerce and to their 
•> 

with such employees and to such employees. 

13. Regardless of the accuracv of the foregoin 
sion No. 12, there is grave doubt that the National Labor 
Relations Act is legal and constitutional in any Respect in 
that it purports to apply indiscriminately and Equally to 


foregoing 
that the 


void and 
purports 


relations 


!g Conclu- 
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ail employers whether or not they are engaged in com¬ 
merce with foreign nations or among the several States or 
in transactions which directly affect such commerce and to 
the relations with their employees and to such employees. 

14. Regardless of the accuracy of any of the foregoing 
Conclusions Nos. 10, 11, 12 and 13, and of the power of the 
Congress of the United States under the Constitution of the 
United States to decide or define the unit appropriate for 
the purposes of collective bargaining, the National Labor 
Relations 1 Board in deciding that the unit appropriate for 
the purposes of collective bargaining at the Lois Mill of 
the Beaver Mills is composed of the employees of the Pro¬ 
duction and Maintenance Departments of said Mill and in 
directing that the election directed to be held by it shall be 
held amohg such employees has acted unlawfully and ille¬ 
gally by presuming and purporting to exercise legislative 
power conferred upon the Congress of the United States 
and therebv unlawfullv and illegally delegated to said 
Board. 

15. Regardless of the accuracy of the foregoing Conclu- 
sions Nos. 10, 11, 12 and 13 and of the power of the Con¬ 
gress of the United States under the Constitution of the 
United States to decide or define the unit appropriate for 
the purposes of collective bargaining and regardless of the 

accuracy of the foregoing Conclusion No. 14, there is 
216 grave doubt that the National Labor Relations Board 

in deciding that the unit appropriate for the pur¬ 
poses of collective bargaining at the Lois Mill of the Beaver 
Mills is composed of the employees of the Production and 
Maintenance Departments of said Mill and in directing 
that the election directed to be held by it shall be held 
among such employees has not acted unlawfully and ille¬ 
gally by presuming and purporting to exercise legislative 
power conferred upon the Congress of the United States 
and thereby unlawfully and illegally delegated to said 
Board. 

18. All actions, orders and authorities attempted and 
purported to be exercised by the defendants, their agents 
or representatives under and by force of the National La¬ 
bor Relations Act are void and unconstitutional for each 
and all of the reasons set forth in the foregoing Conclusion 
No. 12. 
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17. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 16, there is grave doubt, for each and all of the 
reasons set forth in the foregoing Conclusion No^ 
any actions, orders or authorities attempted or 


to be exercised bv the defendants and their agents or 


13, that 
ur ported 


al Labor 


representatives under and by force of the Natiorj 
Relations Act are legal or constitutional. 

18. Under the terms of the National Labor Relations Act 

it is made illegal and unlawful for the Beaver Mills to bar 

gain with the plaintiffs individually or otherwise or for the 

plaintiffs or any of them to bargain with the Beaver Mills 

with respect to rates of pay, wages, hours of employment 

and other conditions of employment if Local Iso. 1871, 

United Textile Workers of America, shall be designated or 

selected in the election directed to be held bv the National 

* 

Labor Relations Board among the employees at the Lois 
Mill of the Beaver Mills as the representatives of kll of the 
employees of the Beaver Mills in the Production and Main¬ 
tenance Departments of said Mill pursuant to said Act. 

19. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 18, there is grave doubt that under the terms of 
the National Labor Relations Act it is not illegal and un¬ 
lawful for the Beaver Mills to bargain with the plaintiffs, 
individually or otherwise, or for the plaintiffs ojr any of 
them to bargain with Beaver Mills with respect to rates 
of pay, wages, hours of employment or other conditions of 
employment, if Local No. 1871, United Textile Workers of 
America, shall be designated or selected in the election di¬ 
rected to be held bv the National Labor Relations 

217 Board among the employees at the Lois Mill of the 
Beaver Mills as the representatives of all the em¬ 
ployees of the Beaver Mills in the Production and Mainte¬ 
nance Departments of said Mill pursuant to saic} Act. 

20. There is no procedure provided in the National Labor 
Relations Act for the protection of the rights of t|he plain¬ 
tiffs with respect to the holding of the election directed by 
the National Labor Relations Board to be held among the 
employees at the Lois Mill of the Beaver Mills, ^nd there 
is no timely, plain, adequate or complete remedy’ at law 
for the protection of the constitutional and property rights 
of the plaintiffs with respect to such election. 
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21. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 20, there is grave doubt that there is any pro¬ 
cedure provided in the National Labor Relations Act for 
the protection of the rights of the plaintiffs with respect 
to the holding of the election directed bv the National Labor 
Relations Board to be held among the employees at the 
Lois Mill of the Beaver Mills, and there is no timely, plain, 
adequate or complete remedy at law for the protection of 
the constitutional and property rights of the plaintiffs with 
respect to such election. 

22. The procedure provided by the National Labor Re¬ 
lations Act for the review of orders of the National Labor 
Relations'Board by the courts of the United States is not, 
and is not intended as, an exclusive statutory remedy and 
is not a timely, or a plain, or an adequate, or a complete 
remedy at law; and the statutory provisions for review of 
the orders of said Board do not make any provision for 
an independent judicial determination of all questions, both 
of law and of fact, essential to the preservation of the con¬ 
stitutional rights of the plaintiffs, nor is any provision 
made fof an independent judicial determination of the 
existence or non-existence of the fundamental or jurisdic¬ 
tional facts, the existence of which facts is a condition 
precedent to the operation of the statutory scheme as ap¬ 
plied to the plaintiffs. 

23. The procedure provided in the National Labor Re¬ 
lations Act for the review of orders of the National Labor 
Relations Board does not afford the plaintiffs a timely, 
plain, adequate or complete remedy at law, and, accord¬ 
ingly, they have no protection for their constitutional and 
property rights thereunder, and inasmuch as said Act is 
wholly unconstitutional and invalid, the remedy purport- 
edlv afforded bv said Act is not a remedy at all. 

24. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 23, there is grave doubt that the procedure pro¬ 
vided in the National Labor Relations Act for the 

218 review of orders of the National Labor Relations 
Board would afford the plaintiffs a timely adequate 
or complete remedy at law, and, accordingly, that they have 
any protection for their constitutional and property rights 
thereunder and, inasmuch as there is grave doubt that said 
Act is constitutional in any respect, there is equal doubt 
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that the remedy purportedly afforded by said I Act is a 
remedy at all. 

25. The motion to dismiss the Bill of Complaiht should 
be denied. 

26. The plaintiffs are entitled to have issue ojit of this 
Court a permanent injunction against the defendants indi¬ 
vidually and as members of the National Labor Relations 
Board, enjoining them and each of them, and their assist¬ 
ants, employees, agents and representatives, and each of 
them, permanently and perpetually from holding or caus¬ 
ing to be held an election pursuant to the National Labor 
Relations Act among the employees at the Lois Ajlill of the 
Beaver Mills at anv time or times, and from In 
proceeding or taking any action whatsoever, at ai 
times, with respect thereto. 

27. Regardless of the accuracy of the foregoin 
sion No. 26, the plaintiffs are entitled to have is*|ue out of 
this Court a preliminary injunction against the defendants, 
individually and as members of the National La 
tions Board, enjoining them and each of them, 


ivmg any 
v time or 


g Conclu- 


ver Mills 
ceding or 


[bor Rela- 
and their 

assistants, employees, agents and representatives, and each 
of them, pendente lite, from holding or causing t)o be held 
an election pursuant to the National Labor Relations Act 
among the employees at the Lois Mill of the Bea 
at any time or times, and from having any proc 
taking any action whatsoever, at any time or tijnes, with 
respect thereto. 

219 XIX. In finding and holding that the present con¬ 
tractual arrangements between the plaintiffs and 
their employer, Beaver Mills, will not be changed or affected 
in anv manner bv reason of the holding of the election as 
directed by the defendants or the certification of the results 
of the election. 

XX. In finding and holding that the conduct of the elec¬ 
tion scheduled bv the National Labor Relations Board un- 
der the terms of the National Labor Relations A<fct and the 
publication of the results of that election and the 
tion by the defendants of the result of such elects 
parties in interest will not cause plaintiffs any great or ir¬ 
reparable injury by reason of any matter set fofth in the 
bill of complaint. 


certifica- 
on to the 







170 J. C. PILGRIM, F. HUMPHRIES, M. RAINWATER ET AL. VS. 

XXI. In finding and holding that the National Labor Re¬ 
lations Act by its terms affords an adequate remedy. 

XXII. In finding and holding that the plaintiffs have an 
adequate remedy at law. 

XXIII. In finding and holding that orders of the National 
Labor Relations Board are not self-executing and are not 
enforceable until reviewed by the appropriate United States 
Circuit Court of Appeals. 

XXIV. In finding and holding that plaintiffs will not 
suffer great or irreparable damage or injury cognizable in 
equity by reason of any matter alleged in the bill of com¬ 
plaint. 

XXV. Ih finding and holding that the National Labor 
Relations Act is not wholly unconstitutional. 

220 XXVI. In finding and holding that jurisdiction to 
review final orders of the National Labor Relations 

Board and to determine constitutional and jurisdictional 
questions is vested exclusively in the Circuit Court of Ap¬ 
peals after application of the National Labor Relations Act 
by the National Labor Relations Board and after full de¬ 
velopment of the facts in accordance with the terms of 
the National Labor Relations Act. 

XXVII. In finding and holding that in this proceeding 
under Section 9(c) of the National Labor Relations Act, 
the Board can enter no final order directed to plaintiffs. 

XXVIII. In not finding and holding contrary to the find¬ 
ings and holdings complained of in assignments of error 
Nos. XIX to XXVII, inclusive. 

XXIX. In failing and refusing to find and to hold and 
in not finding and holding that the plaintiffs engaged in 
manufacturing at the Lois Mill are engaged solely in local 
and intrastate activities and the relations between plain¬ 
tiffs and their employer and the relations among the em¬ 
ployees at said Mill are all local and intrastate in charac¬ 
ter and effect. 

XXX. In failing and refusing to find and to hold and 
in not finding and holding that the plaintiffs would suffer 
great, irreparable and immediate injury cognizable in equity 

by the denial of the preliminary injunction. 

221 XXXI. In failing and refusing to find and to hold 
and in not finding and holding that the National 

Labor Relations Act attempts to regulate matters which 
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are purely local and intrastate in their nature ^nd effect 
and which do not directly affect commerce with foreign 
nations or among the several States. 

XXXII. In failing and refusing to find and to| hold and 
in not finding and holding that the National Lajbor Rela¬ 
tions Act as applied to the plaintiffs is repugnant to and 
violative of the Constitution of the United States, partic¬ 
ularly Section Eight of Article One, and Article Three 
thereof, and the Tenth, Ninth, Fifth, Fourth and Seventh 
Amendments thereto. 

XXXIII. In other respects apparent of record. 

For which errors the plaintiffs pray that said t>rder and 
decree of the Supreme Court of the District of fcolumbia, 
dated April 10, 1936, be reversed and that the! cause be 
remanded to said Court with directions to overrule and 
deny the motion to dismiss, to grant a preliminary in¬ 
junction as prayed, to grant a permanent injunc- 
222 lion as prayed and for costs, 

RICHARD H. WILMER, 

POPE F. BROCK, 

DOUGLAS L. HATCR, 

E. FONTAINE BROWN, 
Attorneys for Plaintiffs-Appellants. 

April 11, 1936. 

Receipt of a copy of the foregoing Assignment^ of Error 
acknowledged this 11th day of April, 1936. 

CHARLES FAHY, 

Attorney for Defendants-Appellees. 

Memorandum 

April 14, 1936 

$50.00 deposited in lieu of bond on appeal. 

Praecipe and Designation of Record 


Filed April 13, 1936. 

The Clerk of the Court will please prepare the jrecord on 
appeal in the above-entitled cause and include therein the 
following: 

1. Bill of Complaint for Restraining Order and Injunc¬ 
tion, filed January 20, 1936. 
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2. Rule to Show Cause, filed January 20, 1936. 

3. Order Cintinuing Rule to Show Cause, filed February 
4, 1936. 

4. Order Continuing Rule to Show Cause, filed February 
10, 1936. 

5. Return to Rule to Show Cause, including Exhibits 
thereto, filed February 10, 1936. 

6. Affidavit of J. Warren Madden, filed February 12,1936. 

7., Motion to Dismiss, filed April 9, 1936. 

224 8. Notice of Motion to Dismiss, filed April 9, 1936. 

9. Memorandum opinion, filed April 2, 1936. 

10. Findings of Fact and Conclusions of law, filed April 
10, 1936. 

11. Decree denying temporary injunction and dismissing 
bill of complaint, filed April 10, 1936. 

12. Plaintiffs’ Exceptions to Court’s Findings and Con¬ 
clusions and Refusals to Find and Conclude, filed April 
10, 1936. 

13. Order and entry showing notation and allowance of 
appeal, filed April 10, 1936. 

14. Docket entry showing filing of appeal bond. 

15. Assignment of Errors, filed April 13, 1936. 

16. Memorandum opinion, filed April 2, 1936, in the case 
of Heller Brothers Company , et al. v. Ralph R. Lind , et al., 
Equity No. 60593. 

17. This Praecipe and Designation of Record. 

RICHARD H. WILMER, 

POPE F. BROCK, 

DOUGLAS L. HATCH, 

E. FONTAINE BROUN, 
Attorneys for Plaintiffs-Appellants. 

Receipt of a copy of the foregoing Designation of Rec¬ 
ord is hereby acknowledged this 11th day of April, 

225 1936, and waiver of counter-designation is hereby 
noted. 

CHARLES FAHY, 

Attorney far Defend ants-Appellees. 
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226 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, FRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the District of Columbia, hereby certify the forego¬ 
ing pages numbered from 1 to 225, both inclusive, to be a 
true and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is ma^e part of 
this transcript, in cause No. 60508 in Equity, wherein 
J. C. Pilgrim, et al., are Plaintiffs and J. Warreii Madden, 
John M. Carmody and Edwin S. Smith, constituting the 
National Labor Relations Board, are Defendants, as the 
same remains upon the files and of record in said court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said court, at the City| of Wash¬ 
ington, in said District, this 16th day of April, lt)36. 


FRANK E. CUNNIN 
Clerk, 

By CHAS B. COFLI1 


HAM, 


Ass’t Clerk . 

(Seal) 

Endorsed on Cover: District of Columbia Supreme 
Court. No. 6700. J. C. Pilgrim, Floyd Humphries, Madel 
Rainwater et ah, Appellants, vs. J. Warren Madden, John 
M. Carmody and Edwin S. Smith, individually and as mem¬ 
bers of the National Labor Relations Board. United States 
Court of Appeals for the District of Columbia, Filed April 
16, 1936. Moncure Burke, Clerk. 
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United States Court of Appeals for the 
District of Columbia ! 


1 Supreme Court of the District of Columbia. 

Holding an Equity Court. 

In Equity. No. 61109. | 

Bethlehem Shipbuilding Corporation, Ltd., a corporation, 
Bethlehem, Pennsylvania, Plaintiff , j 

vs. 

J. Warren Madden, John M. Carmody and Edwin) S. Smith, 
individually and as members of the National Labor Re¬ 
lations Board, Denrike Building, Washington, D. C., 
Defendants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the SupremO Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to ^vit: 

2 Amended and Supplemental Bill of Coniplaint for 
Restraining Order and Injunction and Petition for 

Declaratory Judgment. 

Filed April 24, 1936. 

i 

Amended and Supplemental Bill of Complaint for Re¬ 
straining Order and Injunction and Petition fo^ Declara¬ 
tory Judgment of Bethlehem Shipbuilding Corporation, 
Ltd., respectfully shows to this Honorable Cour^: 

1. The plaintiff, Bethlehem Shipbuilding Corporation, 
Ltd., is a corporation organized and existing under the la^ws 
of the State of Delaware, having an office at 701 East Third 
Street, Bethlehem, Pennsylvania, and is a citizen of the 
United States and of the State of Delaware. 

2. On July 5, 1935, the President of the United States ap¬ 
proved an Act of Congress styled Public—No. 1198—74th 
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Congress, known as the ‘‘National Labor Relations Act’ 7 
(hereinafter sometimes referred to as the Act), which pro¬ 
vides, among other things, for the creation of a board 

3 to be known as the “National Labor Relations 
Board”, to be composed of three members appointed 

by the President by and with the advice and consent of the 

Senate. Acting under the supposed authority of the Act, 

the President appointed J. Warren Madden as Chairman 

and member and John M. Carmodv and Edwin S. Smith 

* 

as members of said Board, and said persons having been 
confirmed in their appointment by the Senate on August 
24, 1935, duly qualified, and are now purporting to act as 
the National Labor Relations Board and are sometimes 
hereinafter referred to as such National Labor Relations 
Board. J. Warren Madden and John M. Carmodv are pres¬ 
ently residing in the District of Columbia, and Edwin S. 
Smith is presently residing in Alexandria, Virginia, and 
the} 7 are sued herein as defendants individually and as 
members of said National Labor Relations Board. 

3. The plaintiff is now, and has been for many years, 
engaged in the operation of a certain integrated manufac¬ 
turing plant comprising two shipyards, one located on San 
Francisco Bay, at and near 20th and Illinois Streets, San 
Francisco, California, known as the Potrero Works, and 
one located on said Bay at Hunters Point, known as the 
Hunters Point Works. Each of said Works is a unit of 
what is known as the Pinion Plant of the plaintiff. The 
Potrero Works is a shipyard designed for and adapted to 
the building and repairing of vessels. The Hunters Point 
Works comprises a shipyard designed for and adapted to 
the repairing of vessels and also adapted to the building of 
vessels. 

4. The Potrero Works comprises a shipyard covering 

approximately thirty-eight acres of land on the 

4 water-front of San Francisco Bay, and contains nu¬ 
merous buildings, fixtures and equipment necessary 

to the conduct of the business of the plaintiff, including a 
plate shop, a pattern shop, a mould loft, an electric shop, a 
riggers loft, a marine machinist shop, a machine shop, a 
blacksmith shop, a pipe shop, a copper shop, a carpenter 
shop, a joiner shop, a paint shop, a welding shop, a boiler 
shop, a sheet metal shop, three shipbuilding slips, one shear 
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legs capable of lifting one hundred tons, a brass | foundry, 
a warehouse, miscellaneous storerooms and offices* a power 
house, an emergency clinic hospital, two floating drydocks, 
one of 6,500 tons lifting capacity and one of 2,500 tons lift¬ 
ing capacity, wharves, steam and electric locomotive cranes, 
and other miscellaneous equipment and accessories. Said 
Works is equipped with the necessary lathes, pipe benders, 
punches, shears, rolls, steam hammers, keel benders, shop 
cranes and other machinery, necessary to the operation of 
such integrated manufacturing plant in the conduct at said 
Works of the plaintiff’s business of building and repairing 
vessels and performing certain other manufacturing op¬ 
erations. 

5. The Hunters Point Works comprises a shipyard cover¬ 
ing approximately thirty acres of land on the waterfront 
of San Francisco Bay, about five miles from the Potrero 
Works, and contains numerous buildings, fixtures and 
equipment necessary to the conduct of the business of the 
plaintiff, including a riggers loft, a machine shop, a 
pipe shop, miscellaneous storerooms and offices, two 

graving docks (stationary drydocks), one seven hun- 
5 dred and fifty feet long, eighty-six feet wide and 

thirty-two feet deep, capable of holding vessels of 
up to 20,000 gross tonnage, and one one thousand and 
twenty feet long, one hundred and twenty feet |wide and 
forty-eight feet deep, capable of holding the largest Amer¬ 
ican vessels afloat, both naval and commercial, twp pumping 
plants, a first aid station, two steam locomotive cianes, and 
other miscellaneous equipment and accessories. The manu¬ 
facture and fabrication of materials to be incorporated in 
vessels undergoing repairs at the Hunters Point Works are 
done in substantially all instances at the Potrero Works 
and employees are exchanged between the Potrero Works 
and the Hunters Point Works as the particular occasion 
demands. The aforesaid graving docks at the Hunters 
Point Works are so constructed that new vesselsjand float¬ 
ing equipment may be built therein and floating Equipment 
ha's been built therein by the plaintiff. 

6. The jjlaintiff at the Potrero and Hunters Point Works 
among other things engages in the business of ihaking re¬ 
pairs to vessels of various kinds, sizes and descriptions 
owned by others than the plaintiff. The plaintifjf does not 
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itself operate any vessels in and around said Works. In 
repairing vessels the plaintiff does so only under contracts 
with the owners of the vessels to be repaired. The vessels 
repaired by the plaintiff are very frequently required 

6 to be placed in drydock, and during the periods when 
repairs are being made the vessels being repaired 

generally are not fit for service and are not used therein. 
The plaintiff also engages in the business of building ves¬ 
sels at the Potrero Works. In building vessels the plaintiff 
does so only under specific contracts with those for whom 
such vessels are being built. In the case of the preponder¬ 
ant proportion of the volume of repair work done on ves¬ 
sels by the Potrero and Hunters Point Works during the 
calendar year 1935 the vessels repaired were not fit for 
service and were not used therein during the time that re¬ 
pairs were being made thereto. Such proportion was not 
less than 94% of the volume of work done by said Works 
in connection with repairing of vessels as related to total 
billings for repair work to vessels done by said Works dur¬ 
ing said calendar year. 

7. Of the total billings for work done at the Potrero and 
Hunters Point Works for the calendar year 1935, approxi¬ 
mately 16% thereof was for building new vessels, mining 
machinery, dredges and dredging equipment, metal tools 
and other miscellaneous machinery, implements and equip¬ 
ment, and approximately 84% thereof was for repairing 
vessels. The Potrero Works was originally designed in 
the main for the building and construction of new vessels, 
and in the history of its operations the preponderant 
amount of work done there has been the building of new 
vessels, but in the calendar year 1935 and for a number of 
years prior thereto there was not the ordinary and usual 
demand for the building of new vessels, wherefore 

7 of the total billings for work done at the Potrero 
and Hunters Point Works the proportion of billings 

for repairs was greater than in normal years. From con¬ 
tracts now on hand for the building and construction of 
new vessels the proportion of billings for the calendar year 
1936 for work done and to be done at said Works for such 
new building or construction of vessels and for the build¬ 
ing of mining machinery, dredges and dredging equipment, 
metal tools and other miscellaneous machinery, implements 
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and equipment, will be increased substantially and be more 
nearly normal. 

8. The repair work done on vessels at the Potrero and 
Hunters Point Works is not the type of repair work that 
is, or can be, classified as ordinary and usual repair work 
in the nature of upkeep and maintenance, which is normally 
performed by the crews of vessels or by small marine re¬ 
pair shops not possessed of equipment such as that of the 
plaintiff, and which does not require the vessel to be laid 
up, but is the type of repair work of an important and ex¬ 
traordinary nature, which necessitates special skill and 
equipment, and generally requires the vessel to bg laid up. 
The repairing of vessels done by the plaintiff consists, in 
the main, of scaling, cleaning and painting such vessels be¬ 
low the water line necessitating laying up such vessels and 
placing them in drydock; the hauling of tail shafts and re¬ 
wooding of tail shaft bearings, which also requires laying 
up such vessels and placing them in drydock; the] caulking 
of rivets and seams which requires laying up such vessels, 
and also placing them in drydock except in the |ew cases 
where all such rivets and seams are above the water 
8 line; the repairing or replacing of damaged plates, 
frames, interiors and other parts of the hull and 
superstructure of such vessels, which generally! requires 
laying up such vessels and placing them in drydock; and 
the making of engine repairs of a nature which it i^ not pos¬ 
sible for the crews of such vessels to make, which generally 
requires laying up such vessels. A substantial proportion 
of the repair work done by the plaintiff at said Works con¬ 
sists of repairing oil tankers and, in order to make repairs 
thereto, it is necessary that the cargo of such tankers be 
first removed and that the tankers be freed of dangerous 
gas fumes, to determine the presence or absence of which 
the plaintiff must first make chemical tests. In making the 
repairs to vessels made by said Works, it is necessary for 
the plaintiff to, and the plaintiff does, fabricate ^nd shape 
in its shops at said Works especially for each yessel re¬ 
paired practically all the materials used by the plaintiff in 
making such repairs. In the case of all vessels repaired by 
said Works during the calendar year 1935 either pew mate¬ 
rials were used in making the required repairs to [such ves¬ 
sels or damaged parts of the particular vessel being re- 
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paired were removed therefrom and were refabricated in 
the shops at said Works, and in many instances both of the 
above-referred to operations were performed. In the ma¬ 
jority of all cases of repairs to vessels by said Works dur¬ 
ing* such calendar year 1935 a substantial amount of 

9 new material was used and in almost all cases some 
new material was used. The cost of materials used 

in making* repairs to vessels by the plaintiff at said Works 
represents the minor proportion of the cost to the plaintiff 
of making such repairs. 

9. At the present time at the Potrero Works the plaintiff 
is engaged in the building and construction of two new ves¬ 
sels of substantial size, and of the total hours of labor being 
spent by the employees of the plaintiff at the Potrero and 
Hunters Point Works, approximately 25% is being spent 
in operations directly connected with the building and con¬ 
struction of said new vessels, approximately 65% is being 
spent in operations directly connected with the repairing 
of vessels, and approximately 10% is being spent in manu¬ 
facturing operations not directly connected either with the 
building or repairing of vessels. During the year 1936 the 
proportion of hours of labor spent at said Works on the 
building of new vessels will increase very materially owing 
to the new building and construction work now on hand to 
be performed. The vessels and other articles being, or to 
be, built or constructed at said Works bear, and will bear, 
no resemblance to the materials from which they are, or 
will be built or constructed. Such vessels and other ar¬ 
ticles when finished are, and will be, of far greater value 
than the materials which are, and will be, used in building 
and constructing them. The substantial increase in value 

is, and will be, due to the manufacturing, fabricating 

10 and building operations performed by the plaintiff 
at said Works. 

10. The Act provides in Section 7 that: 

‘‘Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collec¬ 
tively through representatives of their own choosing, and 
to engage in concerted activities, for the purpose of collec¬ 
tive bargaining or other mutual aid or protection.” 

By Section 8 thereof it is made “an unfair labor prac¬ 
tice” for an employer: 
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44 (1) To interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in section 7. 

“(2) to dominate or interfere with the format.on or ad¬ 
ministration of any labor organization or contribute finan¬ 
cial or other support to it: Provided , That subject to rules 
and regulations made and published by the Board pursuant 
to section 6 (a), an employer shall not be prohibited from 
permitting employees to confer with him during working 

hours without loss of time or pay. 
********** 

“ (5) To refuse to bargain collectively with the represen¬ 
tatives of his employees, subject to the provisions of Sec¬ 
tion 9 (a).” | 

Section 9 of the Act provides as follows: 

“(a) Representatives designated or selected for the pur¬ 
pose of collective bargaining by the majority of the em¬ 
ployees in a unit appropriate for such purposes, shall be 
the exclusive representatives of all the employees in such 
unit for .the purposes of collective bargaining in respect 
to rates of pay, wages, hours of employment, or ^ther con¬ 
ditions of employment: Provided, That any individual em¬ 
ployee or a group of employees shall have the right at any 
time to present grievances to their employer. 

“(b) The Board shall decide in each case whether, in 
order to insure to employees the full benefit of their right 
to self-organization and to collective bargaining, ^nd other¬ 
wise to effectuate the policies of this Act, the uhit appro¬ 
priate for the purposes of collective bargaining shall be the 
employer unit, craft unit, plant unit, or subdivision there¬ 
of.” j 

“(c) Whenever a question affecting commerce arises 
11 concerning the representation of employees, the 
Board may investigate such controversy dnd certify 
to the parties, in writing, the name or names of the represen¬ 
tatives that have been designated or selected. Iil any such 
investigation, the Board shall provide for an appropriate 
hearing upon due notice, either in conjunction vdth a pro¬ 
ceeding under section 10 or otherwise, and may take a secret 
ballot of employees, or utilize any other suitable [method to 
ascertain [sic] such representatives. 

“(d) Whenever an order of the Board made pursuant to 
section 10 (c) is based in whole or in part upon facts cer- 
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tified following an investigation pursuant to subsection (c) 
of this section, and there is a petition for the enforcement 
or review of such order, such certification and the record of 
such investigation shall be included in the transcript of the 
entire record required to be filed under subsections 10 (e) 
or 10 (f), and thereupon the decree of the court enforcing, 
modifying, or setting aside in whole or in part the order of 
the Board shall be made and entered upon the pleadings, 
testimony, and proceedings set forth in such transcript. ’ ’ 

11. On the 30th day of March, 1936, the plaintiff received 
from the National Labor Relations Board at an office main¬ 
tained by the plaintiff at San Francisco, California, a let¬ 
ter, dated March 28,1936, signed by Alice M. Rosseter, Act¬ 
ing Regional Director, with which were enclosed a certain 
paper consisting of two parts, each dated March 28, 1936, 
and entitled, respectively, “Complaint” and “Notice of 
Hearing”, and a copy of “Rules and Regulations—Series 
1” of the National Labor Relations Board, dated Septem¬ 
ber 14, 1935, which copy said Notice of Hearing stated was 
enclosed theTewith. A copy of said letter and of said paper 
and a copy of said Rules and Regulations are attached here¬ 
to marked Exhibits A-l, A-2 and A-3, respectively, and are 
prayed to be read as a part hereof. The aforesaid Com¬ 
plaint and Notice of Hearing were signed by Alice M. Ros¬ 
seter as Acting Regional Director for the Twentieth Re- 

giofi, National Labor Relations Board. Said Com- 
12 plaint and said Notice of Hearing are the Complaint 

and Notice of Hearing of the National Labor Rela¬ 
tions Board. In said Notice of Hearing the plaintiff was 
notified that a hearing would take place on April 9, 1936, at 
10 o’clock in the forenoon, in the office of the Board, Room 
709 Grant Building, Market Street, San Francisco, Califor¬ 
nia, before the National Labor Relations Board, and by 
said Notice the plaintiff was given until April 4,1936, to file 
an answer to the aforesaid Complaint. 

12. Said hearing as originally scheduled to be held on 
April 9, 1936, pursuant to said Notice of Hearing dated 
March 28, 1936, was purportedly called for the purpose of 
determining whether or not the plaintiff has engaged at the 
Potrero and Hunters Point Works in the so-called unfair 
labor practices alleged in said Complaint. The plaintiff 
is advised, believes and therefore alleges that no hearing 
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has been held and no evidence whatsoever has been adduced 
at any hearing by or before the National Labor Relations 
Board or any agent or agency thereof as a basis fpr any of 
the allegations made by such Board in said Complaint. If 
the National Labor Relations Board, after said hearing 
and proceedings had thereon in accordance with Jrules and 
regulations prescribed by it, shall continue to maintain that 
the plaintiff has engaged in said alleged so-callbd unfair 
labor practices, or any of them, such Board will proceed to 
issue and cause to be served on the plaintiff pursuant to the 
provisions of Section 10 (c) of the Act, an order requiring 
the plaintiff to cease and desist from such practices and to 
take other affirmative action as prescribed by such 
13 Board. Upon the failure of the plaintiff to comply 
with the provisions of such order, such Board will 
petition a United States Circuit Court of Appeals or a 
United Stales District Court, pursuant to the provisions 
of Section 10 (e) of the Act, to direct the plaintiff| to comply 

with such order of such Board. ! 

^ • • j • • 

13. Since the original bill of complaint and petition for 
declaratory judgment was filed herein on April cj, 1936, the 
plaintiff on the 6th day of April, 1936, received from the 
National Labor Relations Board at an office maintained by 
the plaintiff at San Francisco, California, a lqtter dated 
April 4, 1936, signed by Alice M. Rosseter, Acting Regional 
Director, with which was enclosed a certain paper dated 
April 4, 1936, and entitled “Notice of Hearing”, and at¬ 
tached thereto what purported to be a copy of a certain 
Petition by the Industrial Union of Marine and j Shipbuild¬ 
ing Workers of America, Local No. 7, referred' to in said 
Notice of Hearing. A copy of said Notice andj said Peti¬ 
tion are attached hereto marked Exhibits B-l atid B-2, re¬ 
spectively, and are prayed to be read as a phrt hereof. 
There was also enclosed with said Notice of Heading a copy 
of the Rules and Regulations of said Board, of which a copy 
is already attached hereto as Exhibit A-3. Said Notice of 
Hearing was signed by Alice M. Rosseter as Acting Re¬ 
gional Director for the Twentieth Region, Natipnal Labor 
Relations Board. Said Notice of Hearing is thje Notice of 
Hearing of the National Labor Relations Board. In said 
Notice of Hearing the plaintiff was notified that; a hearing 
would take place on April 9, 1936, at 10 o’clock in the fore- 


10 BETHLEHEM SHIPBUILDING CORPORATION, LTD., VS. 

noon in Room 265 United States Post Office Building, 7th 
and Mission Streets, San Francisco, California, be- 

14 fore the National Labor Relations Board by Henry 
Eickoff, Jr., designated by said Board as Trial Ex¬ 
aminer. Said hearing was scheduled to be held in San 
Francisco, California, at the same time as the hearing re¬ 
ferred to in paragraph 11 hereof, but at an entirely differ¬ 
ent place therefrom. 

14. Said second hearing as originally scheduled to be held 
on April 9, 1936, pursuant to said Notice of Hearing dated 
April 4, 1936, and referred to particularly in paragraph 13 
hereof, was purportedly called for the purpose of determin¬ 
ing whether or not the National Labor Relations Board 
should investigate an alleged controversy as to what are 
to be deemed by such Board to be the representatives of 
the employees of the plaintiff at the Potrero and Hunters 
Point Works and to certify to the plaintiff and others 
deemed by such Board to be parties in interest in writing 
the name or names of such representatives that have al¬ 
legedly been designated or selected, and whether or not in 
connection with such investigation such Board shall provide 
for an election among such employees or take such other 
action, all as prescribed by Section 9 (c) of the Act. 

15. On April 8,1936, the plaintiff was advised by a Notice 
of Adjournment of Hearing dated April 7, 1936, signed by 
the aforesaid Acting Regional Director that said hearing 
scheduled for April 9, 1936, as set forth in paragraph 13 
hereof had been postponed until further notice. A copy of 
said Notice of Adjournment of Hearing is attached hereto 
marked Exhibit C and is prayed to be read as a part hereof. 

Said Acting Regional Director has in writing advised 

15 the plaintiff that said Notice of Adjournment applied 
equally to the other hearing scheduled for April 9, 

1936, as set forth in paragraph 11 hereof. Both of said 
hearings were accordingly postponed until further notice. 

16. The plaintiff has been advised, believes and therefore 
alleges that the aforesaid Acting Regional Director pro¬ 
poses to, and will forthwith, re-schedule, and the National 
Labor Relations Board proposes to, and will forthwith, 
cause to he held, the hearings with respect to the matters 
referred to in the Complaint and Notice of Hearing dated 
March 28, 1936 (paragraph 11 hereof), and the Notice of 
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Hearing dated April 4, 1936 (paragraph 13 hereof), re¬ 
spectively, unless the defendants herein are enjoined by 
this Honorable Court. 

17. The Notice of Hearing and Petition referred to in 
paragraph 13 hereof do not contain statements, charges or 
allegations of fact in sufficient detail from which it is pos¬ 
sible for the plaintiff to apprise itself of the exact nature 
of the alleged controversy or the scope of the hearing or to 
prepare itself properly to meet whatever issue or issues 
might arise at such hearing. 

18. The so-called unfair labor practices defined in the 
Act, in the main, are not in fact or in law unfair practices 
of any kind or description, and in designating j them to be 
unfair labor practices the Act is substituting, in the main, 

legislative hat for actual fact. The action by the 
16 National Labor Relations Board, its agents or agen¬ 
cies, to prevent the plaintiff from engaging in any 
practices at the Potrero and Hunters Point Works which 
they allege constitute some of the so-called unfair labor 
practices defined in the Act constitutes merely an unwar¬ 
ranted and unlawful intermeddling and interference by 
them in the business and affairs of the plaintiff at said 
Works. Likewise the action of the National Labor Rela¬ 
tions Board investigating any alleged controversy with re¬ 
spect to representation of employees of the plaintiff at said 
Works and taking any action in connection therewith con¬ 
stitutes merely an unwarranted and unlawful intermeddling 
and interference by them in the business and Affairs of the 
plaintiff at said Works. In charging the plairJtiff with en¬ 
gaging in unfair labor practices the National Labor Rela¬ 
tions Board is holding the plaintiff up to public scorn as a 
violator of a law of the United States and thereby is causing 
it to incur the odium and ill will of the public land to be in 
disrepute, and is holding the plaintiff up to th^ scorn of its 
employees and the public as an employer engaged in un¬ 
fair labor practices to the detriment and injury of those 
persons employed by it, thereby causing it to incur the 
odium and ill will of such persons and the public and to be 
in disrepute therewith. Such public scorn of, odium of, ill 
will toward and disrepute of, the plaintiff anfl such scorn 
of, odium of, ill will toward and disrepute of I the plaintiff 
on the part of those employed by it will continue and be 
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magnified so long as the aforesaid hearings shall be sched¬ 
uled or re-scheduled and shall continue and so long as any 
proceedings connected therewith shall ensue and be con¬ 
tinued. 

19. In connection with said hearings now proposed to 
17 be re-scheduled forthwith, whenever tliev or either 
of them shall be held, the National Labor Relations 
Board, its agents and agencies, intend to and, unless re¬ 
strained bv this Honorable Court, will exercise the power 
which Section 11 (1) of the Act purports to confer upon 
them, and will send and cause to be sent into said Works 
of the plaintiff investigators, agents and representatives 
for the purpose of examining the plaintiff’s books and rec¬ 
ords and interviewing the plaintiff’s employees, and will 
issue, or cause to be issued, subpoenas requiring the at¬ 
tendance and testimony of the plaintiff’s officials and em¬ 
ployees and the production of any evidence which they may 
deem relevant to said hearings or any investigation pre¬ 
scribed bv the National Labor Relations Board with re- 
spect to each of said two hearings now proposed to be re¬ 
scheduled and held forthwith. Such attendance and the 
production of such evidence pursuant to the provisions of 
Section 11 (1) of the Act may be required from any place 
in the United States, or any Territory or possession there¬ 
of, at any designated place or places of hearing, all of which 
will entail considerable loss in time and money to the plain¬ 
tiff, thereby increasing its cost of operation, will involve 
public disclosure of the plaintiff’s private books, records, 
documents and trade secrets, thereby invading the rights 
of the plaintiff, and will disrupt and interfere with the busi¬ 
ness of the plaintiff. Furthermore, the plaintiff cannot 
resist the charges which have been brought against 
IS it by the National Labor Relations Board in the afore¬ 
said Complaint dated March 28, 1936, nor can it 
protect itself in connection with said two separate hearings 
called to be held by said Notices of Hearing, dated March 
28, 1936, and April 4, 1936, respectively, as now proposed 
to be re-scheduled and held forthwith, except by incurring 
expenses for counsel fees, for fees to its witnesses, and for 
traveling and other expenses, all of wdiich are irrecover¬ 
able. Furthermore, in accordance with Section 37 of Ar¬ 
ticle II of Rules and Regulations—Series 1 of the National 
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Labor Relations Board, further hearings may Ipe held in 
Washington, D. C., or at any other place in tjie United 
States. The holding of any such further hearings would 
put the plaintiff to further and added expense b|i order to 
protect its rights in any proceedings had at anV place to 
which they should be transferred; none of which expense 
would be recoverable. Furthermore, the National Labor 
Relations Board, its agents and agencies, threaten to re¬ 
quire many employees of the plaintiff at said Wdrks to ap¬ 
pear before the Trial Examiners designated or to be desig¬ 
nated to conduct said hearings as now proposed to be re¬ 
scheduled forthwith, as witnesses, the appearance of whom 
at such hearings will interfere with, interrupt and cause 
damage to, the business of the plaintiff at said Works which 
business must be performed expeditiously and without in¬ 
terference or interruption. 

20. If the plaintiff shall not permit each member of the 
National Labor Relations Board, and each of its agents and 
agencies, to take any action and to carry out any purposes 
the taking or carrying out of which require that the plain¬ 
tiff shall not resist, prevent, impede or interfere with any 
member of such Board or any of its agents or agen- 
19 cies aforesaid in the performance of duties that the 
Act purports to confer upon them, the plaintiff will 
be threatened with the imposition of a fine in the maximum 
amount of $5,000, pursuant to the provisions of [Section 12 
of the Act, and the officers and employees of the plaintiff 
will be threatened with the payment of such a fitie or with 
imprisonment for as much as one year, or both[ pursuant 
to the provisions of such Section 12. Such fine and im¬ 
prisonment constitute such a heavy and stringejnt penalty 
as to preclude the plaintiff from seeking to exercise its con¬ 
stitutional rights unless the plaintiff shall be granted re¬ 
lief by this Honorable Court; and by reason *of such 
threatened fine and imprisonment the plaintiff cannot pre¬ 
vent the attendance of its officers and employees as wit¬ 
nesses at said hearings, and such officers and employees 
will, under threat of fine and imprisonment, be compelled to 
give at such hearings confidential information pertaining 
to the business of the plaintiff at said Works Ulrich they 
have gained during their employment by the pliintiff and 
which information the plaintiff is entitled to have pre- 
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served as confidential and the disclosure of which would re¬ 
sult in damage to the plaintiff; and such fine and imprison¬ 
ment constitute such a heavy and stringent penalty as to 
coerce the plaintiff, its officers and employees, into per¬ 
mitting the National Labor Relations Board, its agents and 
agencies, to invade the constitutional rights of the plaintiff, 
its officers and employees, without legal warrant. 

21. L T nder the terms of the Act, and as attempted to be 
enforced by the National Labor Relations Board, its agents 

and agencies, and the Industrial Lmion of Marine 
20 and Shipbuilding Workers of America, Local No. 

7, the plaintiff will be prohibited from bargaining 
with its employees in respect to rates of pay, wages, hours 
of employment and other conditions of employment, except 
as its employees shall be represented by said Local No. 7 
or, if an election shall be held and some other so-called rep¬ 
resentatives shall be designated or selected as a result 
thereof, by such other so-called representatives, unless the 
plaintiff shall refuse to so bargain with said Local No. 7, 
or such other so-called representatives as the case may be, 
in which case it will be harassed by costly and extensive 
proceedings which will be, or will be caused to be, instituted 
as aforesaid by the National Labor Relations Board or any 
of its agents or agencies, pursuant to the provisions of said 
Section 10 of the Act, so that, in order to avoid said ex¬ 
penses, it might be coerced against its wishes and desires 
into collective bargaining with said Local No. 7, or such 
other so-called representatives as the case may be, as the 
exclusive representative of all of its employees for the 
purpose of such bargaining. By being so coerced the plain¬ 
tiff would be deprived of its right freely to bargain and 
contract Until its employees and prospective employees sep¬ 
arated, or in anv other manner. 

22. The, plaintiff has now and for some time has had out¬ 
standing contracts of employment at will with its employees 
upon mutually satisfactory terms as to rates of pay, wages, 
hours of employment and other conditions of employment. 
Acting pursuant to the provisions of the Act, the National 
Labor Relations Board by calling said hearings now pro¬ 
posed to be re-scheduled forthwith, proposed and attempted 
to breach and void the aforesaid existing contracts of em¬ 
ployment between the plaintiff and its employees, and 
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and sub- 
tff and of 


21 such Board, its agents and agencies, are <jontinuing 
to attempt to breach and void such contracts, for the 

purpose of restricting, infringing and curtailing tjlie liberty 
of contract of the plaintiff and of its employees 
stituting therefor against the will of the plaint : 
many of its employees the labor union doctrine of majority 
rule. 

23. The plaintiff has the right to maintain existing con¬ 
tracts with its employees and to maintain pleasan;, friendly 
and harmonious relations with such employees, and has the 
right to contract with and to employ at the Pc^trero and 
Hunters Point Works prospective employees upon any basis 
which shall be mutually satisfactory to the plaintiff and to 
any persons whom it shall employ. The pecuniary value of 
all such rights to the plaintiff is incalculably great and the 
inviolate maintenance thereof is a fundamental| condition 
to the successful conduct by the plaintiff of its business at 
said Works. On January 2, 1936, and on January 3, 1936, 
at said Works some of the employees of the plaintiff, includ¬ 
ing those employees who were members of said Local No. 
7, terminated their contracts of employment andj went out 
on a strike. Said strike continued for sometimej and as a 
result thereof other employees of the plaintiff ]were pre¬ 
vented from engaging in work at said Works aiH a com¬ 
plete cessation of the business of the plaintiff at said Works 
resulted, as well as a serious impairment of the J pleasant, 
friendlv and harmonious relations between it arid its em- 
ployees. The difficulties leading up to said strike having 
been disposed of, said strike ended in the forp part of 
March, 1936, and substantially all of the Employees 

22 and former employees of the plaintiff returned to 
work by March 18, 1936, including those former em¬ 
ployees who were and are members of said Local No. 7. As 
a result of the ending of said strike pleasant, friendly and 
harmonious relations between the plaintiff and its present 
employees now exist and contracts of employment at will 
now exist between the plaintiff and all its present employ¬ 
ees, including those persons who participated in said strike. 


Despite the termination of said strike, despite the 


fact that 


the employees and former employees of the plaintiff have 


returned to work, and despite the fact that 
friendlv and harmonious relations between the 


pleasant, 

plaintiff 
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and its employees now exist, the National Labor Belations 
Board issued its aforesaid Complaint against the ijlaintiff 
and has called said hearings now proposed to be re-sched- 
nled forthwith, and has determined to proceed therewith. 
The pendency of, and the holding of, said hearings, the con¬ 
tinuation thereof, and the holding and continuation of any 
further proceedings thereon or in connection therewith, 
regardless of the outcome thereof, and the taking or carry¬ 
ing out of any action in connection therewith, cause and will 
cause disturbed conditions and relations between the plain¬ 
tiff and its employees and among its employees, prevent 
and will continue to prevent the plaintiff from maintaining 
and enjoying the benefits of, and exercising, its right to 
maintain existing contracts with its employees and to main¬ 
tain pleasant, friendly and harmonious relations with its 
employees, by reason whereof such relations with its em¬ 
ployees are, and will continue to be, infringed and dam¬ 
aged and the enjoyment of the benefits thereof is, and will 
continue to be, impeded because of the facts herein set forth. 

By reason of the pendency of, and the holding of, 
23 said hearings, and continuation of them or either of 
them and the continuation of any such further pro¬ 
ceedings and the taking and carrying out of any such ac¬ 
tion, the plaintiff is, and will continue to be, impeded in and 
prevented from establishing such relations with prospective 
employees, because of the facts herein set forth. The fact 
that the plaintiff is, and will continue to be, prevented as 
herein described from maintaining its existing contracts 
with its employees and enjoying the benefits thereof and 
from exercising its right to contract with and to employ 
prospective employees, upon any basis which shall be mu¬ 
tually satisfactory to it and to those persons employed and 
thereby is, and will continue to be, unable to carry on its 
regular business at said Works, results in the plaintiff 
suffering incalculable and heavy damage in the loss of 
prospective profits which it is not possible accurately to 
estimate in pecuniary value. Such damage accrues and in¬ 
creases from day to day and will continue to so accrue and 
increase so long as the plaintiff shall be prevented from 
maintaining said contracts and exercising such right, by 
the holding and continuation of said hearings or either of 
them and any proceedings had thereon or in connection 
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therewith, including the prosecution under the Act! of legal 
proceedings instituted either by the plaintiff on its own be¬ 
half or by the National Labor Relations Board against the 
plaintiff, and by the taking and carrying out of ary action 
in connection therewith, and the plaintiff will suffer ir¬ 
reparable damage flowing from the fact that the efficiency 
of such employees will not be as great as it otherwise would 
be had not said hearings been scheduled and re-sbheduled 
and proceeding thereon continued and actibn taken 

24 and carried out in connection therewith. The prin¬ 
cipal aim of said Local No. 7 is to force the plaintiff 

to deal with said Local No. 7 as the exclusive representative 
of all of its employees for the purposes of collective bar¬ 
gaining with the plaintiff on behalf of all its employees of 
the classes which said Local No. 7 proposes to represent. 
The holding and continuation of said hearings or either of 
them and any proceedings had thereon or in connection 
therewith and the taking and carrying out of any [action in 
connection therewith by making it appear that tlje accom¬ 
plishment of such aim is in accordance with law) and has 
the backing of the strong arm of the Federal Government 
and by giving to said Local No. 7 the opportunity to claim 
that tiie United States Government is backing it jin its de¬ 
mands results in a burden and obstacle to the plaintiff in 
maintaining its existing contracts with its employees and 
enjoying the benefits thereof and makes extremely difficult 
the exercise by the plaintiff of its right to contract with 
any prospective employees. The plaintiff has noj adequate 
remedy at law, nor any remedy whatsoever, for the preven¬ 
tion of the accrual and continuation of such damage flow¬ 
ing from the unlawful and unwarranted intermeddling and 
interference by the National Labor Relations Board, its 
agents and agencies, except by the injunction of this Hon¬ 
orable Court against the holding and continuation of said 
hearings or either of them and of any proceedings had 
thereon or in connection therewith and the taking or carry¬ 
ing out of anv action in connection therewith. 

24. For the purpose of protecting and promoting the in¬ 
terests of its employees at the Potrero and Hungers Point 
Works and in order to discuss and adjust blatters of 

25 mutual interest and in order to avoid reasonable 
grounds of complaint with respect to ratbs of pay, 
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wages, hours of employment and other conditions of em¬ 
ployment, the plaintiff is now, and has heretofore been, 
ready and willing to meet at mutually convenient times 
with any persons claiming, directly or indirectly, to be the 
accredited representatives of such employees and has not 
challenged, and does not challenge, their right as such, and 
has been and is willing to consider with them anv matters 
of interest to such employees which they may present to 
the plaintiff. The plaintiff has frequently met with and is 
willing to continue to meet with persons claiming, directly 
or indirectly, to be the accredited representatives of em¬ 
ployees at said Works, including members and officials of 
said Local No. 7 acting as a committee thereof, and has con¬ 
sidered and will consider all matters of interest to employ¬ 
ees at said Works which have been or mav be presented to 
it. 

25. Maiiy employees of the plaintiff at the Potrero and 
Hunters Point Works do not belong to said Local No. 7 
and do not desire to be represented exclusively by said 
Local No. 7 for purposes of collective bargaining with the 
plaintiff in respect to rates of pay, wages, hours of employ¬ 
ment, and other conditions of employment. A large num¬ 
ber of the employees of the plaintiff at said Works, who do 
not belong to said Local No. 7, belong to one or another of 
at least eight different labor unions, that in some instances 
are affiliated with American Federation of Labor, with 
which Industrial Union of Marine and Shipbuilding Work¬ 
ers of America and its said Local No. 7 are not affiliated, 

and do not wish to be represented exclusively by said 
26 Local No. 7 for the purpose above stated. Some of 

the employees of the plaintiff at said Works do not 
belong to any labor union and do not wish to be represented 
exclusively by said Local No. 7 for the purpose above stated. 

26. The plaintiff is advised by counsel, believes and 
charges that the National Labor Relations Act is wholly 
illegal and void in that it violates the Constitution of the 
United States in the following, among other, respects: 

(1) The Act cannot be sustained under the Commerce 
Clause contained in Section Eight of Article I of the Con¬ 
stitution of the United States since it seeks to regulate 
matters concerning the wholly intrastate business of the 
plaintiff, as herein set forth, a regulation which does not 
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constitute the regulation of commerce among the several 
States or with foreign nations. 

(2) The Act is violative of the Tenth Amendment to the 
Constitution of the United States, in that it constitutes an 

' j 

invasion by the Federal Government of fields of regulation 
reserved by that Amendment to the States or to the People, 
because the Act is in purpose, in essence and on its face an 
attempt to regulate matters not committed to the Federal 
Government bv the Constitution of the United States, bv at- 
tempting to regulate local industry, including the relations 
between employers, including the plaintiff, and their em¬ 
ployees in respect to rates of pay, wages, hours of employ¬ 
ment and other conditions of employment. 

(3) The Act is violative of the Ninth Amendment to the 
Constitution of the United States in that bv the Act 

27 the Government of the United States through the 
Congress has presumed and purported to assume 
jurisdiction and control of certain rights retained by the 
States or by the People. 

(4) The Act is violative of the Fifth Amendment to the 
Constitution of the United States in that 

(a) it attempts to deprive the plaintiff without due proc¬ 
ess of law of the liberty guaranteed to it by that Amend¬ 
ment; 

(b) it attempts to deprive the plaintiff withoutjdue proc¬ 
ess of law of its property rights, including the risfht to deal 
freely and independently with its employees or afiv of them 
or any group thereof in respect to rates of pdv, wages, 
hours of employment and other conditions of employment; 

(c) it attempts to take the private property of the plain¬ 
tiff for a public use without the payment of just compen¬ 
sation ; 

(d) it is wholly unreasonable, arbitrary and capricious. 

(5) The Act is violative of the Third Article of the Con¬ 
stitution of the United States in that it purports to vest 
judicial power of the United States in large pajrt in said 
National Labor Relations Board and not in the courts as 
required by said Article, and the Act thereby purports to 
infringe upon, and violate, the constitutional authority of 
the courts of the United States. 


(6) The Act is violative of the First Amendm 
Constitution of the United States in that it ab 


ent to the 
kdges the 


freedom of speech of employers, including the plaintiff. 


20 BETHLEHEM SHIPBUILDING CORPORATION, LTD., VS. 

(7) The Act is violative of the Fourth Amendment to the 
Constitution of the United States in that it permits and 

authorizes unreasonable searches and seizures of 

28 papers and effects of employers, including the plain¬ 
tiff, and deprives employers, including the plaintiff, 

of the right to be secure in their papers and effects. 

(8) The Act is violative of the Seventh Amendment to the 
Constitution of the United States in that no trial by jury is 
permitted or required by the Act. 

(9) The Act is violative of the Thirteenth Amendment to 
the Constitution of the United States in that it permits and 
authorizes a situation which would constitute involuntary 
servitude of employees, including the employees of the 
plaintiff. 

The action taken and orders issued bv the National Labor 

* 

Relations Board, its agents or agencies, their successors 
in office, assistants, employees, agents and representatives, 
and particularly the determination to hold the aforesaid 
hearings or either of them, the issuance of the Complaint 
and Notice of Hearing dated March 28, 1936, relative there¬ 
to, and the Notice of Hearing, dated April 4, 1936, the hold¬ 
ing or attempting to carry out any of the provisions of the 
Act in connection with, and following upon, said hearings 
or either of them are, and will be, illegal and void in that 
they violate the constitutional rights of the plaintiff in the 
foregoing, as well as in other, respects. 

27. The plaintiff further alleges that neither the actions 

undertaken bv it in the transaction of its business at the 
* 

Potrero or Hunters Point Works nor its relations with its 
employees with respect thereto at either of said Works con¬ 
stitute commerce among the several States or with foreign 
nations, nor do they directly affect such commerce, nor do 
they burden or obstruct such commerce or the free 

29 flow thereof, nor have they led, nor do they tend to 
lead, to labor disputes burdening or obstructing such 

commerce or the free flow thereof; nor do such actions occur 
or such relations exist in the course or current of commerce 
among the several States or with foreign nations, nor are 
they an integral part of the operations of instrumentalities 
of such commerce. 

28. The plaintiff has been advised by counsel, believes and 
alleges that there is no procedure provided by the Act for 
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the review by any court of any order of the National Labor 
Relations Board that might be issued by it growing out of 
the hearing* referred to in the aforesaid Notice of Hearing 
dated April 4, 1936. 

29. The plaintiff has been advised by counsel, believes and 
alleges that the procedure provided by the Act for the re¬ 
view of certain orders of the National Labor Relations 
Board by the courts of the United States, if it be a remedy 
at all, is not and is not intended as an exclusive statutory 
remedy and is not a timely, or a plain, or an adequate, or 
a complete remedy at law; and that the statutory provisions 
for review of the orders of such Board do not make any 
provision for an independent judicial determination of all 
questions, both of law and of.fact, essential to the preserva¬ 
tion of the constitutional rights of the plaintiff, nor is any 
provision made for an independent judicial determination 
upon the facts, as well as upon the law, of the existence or 
non-existence of the fundamental or jurisdictional facts un¬ 
derlying the supposed authority of the Congress) the exist¬ 
ence of which is a condition precedent to the operation of 
the statutory scheme. 

30. The plaintiff has been advised by counsel, believes 
30 and alleges that the procedure provided in said Act 

for the review of certain orders of the National 
Labor Relations Board does not afford the plaintiff a 
timely, plain, adequate, or complete remedy at Jaw, since, 
among other reasons, the irreparable and irrecoverable 
damages and injuries to the plaintiff which are hereinbefore 
described and alleged will have been in a very Large mea¬ 
sure caused and suffered by the plaintiff before any such 
review can be had, and that, accordingly, it has no protec¬ 
tion for its constitutional and property rights save by in¬ 
junctive relief from this Honorable Court to which it is en¬ 
titled ; and, furthermore, that inasmuch as the Act is wholly 
unconstitutional and invalid as hereinbefore alleged, the 
remedy purportedly afforded by the Act in law and in fact 
is not a remedv at all. 

31. The damages, which will accrue to, and be suffered by, 
the plaintiff by reason of its being deprived of rights as 
herein set forth, are irreparable and are not wholly ascer¬ 
tainable in a pecuniary value, and the plaintiff would be 
unable to prove the full or exact amount thereof in any 
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court of law, and is without a timely, plain, adequate and 
complete remedy at law. 

32. This suit involves a controversv arising under the 
Constitution and laws of the United States, and the matters 
in interest involved are of a value in excess of the sum of 
$3,000, exclusive of interest and costs. 

33. The plaintiff is advised by counsel, believes and al¬ 
leges that it is entitled to receive from this Court a declara¬ 
tory judgment declaring its rights in the premises. 

WHEREFORE, the plaintiff prays: 

1. That a temporary restraining order be granted forth¬ 
with restraining and enjoining the defendants, J. Warren 

Madden, John M. Carmody and Edwin S. Smith, in- 
31 dividually and as members of the National Labor Re¬ 
lations Board, and each of them, and their agents, 
agencies, assistants, employees and representatives, and 
each of them, and their successors in office, and each of 
them, and their agents, agencies, assistants, employees and 
representatives, and each of them, from holding or causing 
to be held, at any time or times a hearing for the purpose 
of rendering any determination with respect to representa¬ 
tion of employees of the plaintiff at its Potrero and Hunters 
Point Works or a hearing for the purpose of determining 
whether oir not the plaintiff has engaged in any so-called 
unfair labor practices at said Works, under the National 
Labor Relations Act, and from having any proceedings or 
taking any action whatsoever, at any time or times, with 
respect to any such hearing or hearings. 

2. That this Honorable Court issue its writ in due form of 
law directed to the defendants, J. Warren Madden, John 
M. Carmody and Edwin S. Smith, individually and as mem¬ 
bers of the National Labor Relations Board, and to each of 
them, ordering them, and each of them, at a certain day to 
appear before this Honorable Court and answer all and 
singular the matters and things herein set forth and com¬ 
plained of, but not under oath (answers under oath being 
expressly waived), and further to perform and abide by 
such order, direction and decree as to this Honorable Court 
shall seem meet, just and proper. 

3. That this Honorable Court issue its order against de¬ 
fendants, J. Warren Madden, John M. Carmody and Edwin 
S. Smith, individually and as members of the National 
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Labor Relations Board, and each of them, to show cause, if 
and they have, at a convenient date to be fixed by this Hon¬ 
orable Court, why a preliminary injunction shall not 

32 be granted, restraining* the defendants, J. Warren 
Madden, John M. Carmodv and Edwin S. ISmith, in- 

dividuallv and as members of the National Labor Relations 
Board, and each of them, and their agents, agencies, assis¬ 
tants, employees and representatives, and each of them, 
and their successors in office, and each of them, and their 
assistants, agents, agencies, employees and representatives, 
and each of them, during the pendency of this suit, from 
holding, or causing to be held, at anv time or times a hear- 
ing for the purpose of rendering any determination with 
respect to representation of employees of the plaintiff at 
its Potrero and Hunters Point Works or a hearing for the 
purpose of determining whether or not the ptyuntiff has 
engaged in any so-called unfair labor practices at said 
Works under the National Labor Relations Act,! and from 
having any proceedings or taking any action whatsoever, 
at any time or times, w T ith respect to any such gearing or 
hearings. 

4. That this Honorable Court grant and issue 
inarv injunction against the defendants, J. Wa 
den, John M. Carmody and Edw*in S. Smith, iijdividually 
and as members of the National Labor Relations 

V 

joining them, and each of them, and their agent 
assistants, employees and representatives, and eajjh of them, 
and their successors in office, and each of themJ 
agents, agencies, assistants, employees and reprg 
and each of them, pendente lite , from holding or 
be held, at any time or times, a hearing for the purpose of 
rendering any determination with respect to representa¬ 
tion of employees of the plaintiff at its Potrero and Hunters 
Point Works or a hearing for the purpos^ of deter- 

33 mining whether or not the plaintiff has Engaged in 
any so-called unfair labor practices at said Works, 

under the National Labor Relations Act, and from having 
any proceedings or taking any action whatsoever, at any 
time or times, with respect to any such hearing or hearings. 

5. That upon a final hearing this Honorable Court grant 
and issue a permanent injunction against the defendants, 
J. Warren Madden, John M. Carmody and EdwiJi S. Smith, 


a prelim- 
t*ren Mad- 


Board, en- 
, agencies, 


and their 
sentatives, 
causing to 


I 
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individually and as members of the National Labor Relations 
Board, enjoining them, and each of them, and their agents, 
agencies, assistants, employees and representatives, and 
each of them, and their successors in office, and each of 
them, and their agents, agencies, assistants, employees and 
representatives, and each of them, permanently and per¬ 
petually, from holding or causing to be held at any time or 
times, a hearing for the purpose of rendering any deter¬ 
mination with respect to representation of employees of the 
plaintiff at its Potrero and Hunters Point Works or a hear¬ 
ing for the purpose of determining whether or not the 
plaintiff has engaged in any so-called unfair labor practices 
at said Works, under the National Labor Relations Act and 
from having any proceedings or taking any action whatso¬ 
ever, at any time or times, with respect to any such hearing 
or hearings. 

6. That this Honorable Court shall declare and order, ad¬ 
judge and decree, that the National Labor Relations Act 
approved July 5, 1935, and defendants’ actions and pro¬ 
posed actions thereunder in relation to the business of the 

plaintiff at its Potrero and Hunters Point Works and 
34 the relations between it and its employees there and 
amotig such employees arc unconstitutional, void and 
unenforceable. 

7. That the plaintiff may have such other and further re¬ 
lief in the premises as this Honorable Court shall deem 
just and proper. 

BETHLEHEM SHIPBUILDING COR¬ 
PORATION, LTD., 

By J. M. LARKIN, 

Vice-President. 

RICHARD II. WILMER, 

Transportation Building, 

Washington, D. C. 

DOUGLAS L. HATCH, 

Transportation Building, 

Washington, D. C. 

E. FONTAINE BROUN, 

15 Broad Street, 

New York, N. Y., 

Attorneys for Plaintiff. 
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State of New York, 

Comity of New York, ss: 


J. M. Larkin, being* first duly sworn according to law, 
upon oath deposes and says: 

I am a citizen of the United States over twenty-one years 
of age and a resident of the County of Lehigh,j Common¬ 
wealth of Pennsylvania, and I am Vice-President of Beth- 
leliem Shipbuilding Corporation, Ltd., the plaintiff 
35 above named; I have read the foregoing amended and 
supplemental bill of complaint for restraining order 
and injunction and petition for declaratory judgment and 
know the contents thereof, and have executed the same in 
the name and on behalf of Bethlehem Shipbuilding Cor¬ 
poration, Ltd., and am duly authorized so to do and to make 
this affidavit; the allegations of the foregoing aniended and 
supplemental bill of complaint for restraining order and 
injunction and petition for declaratory judgment are true 
and correct to my knowledge, except allegations therein 


stated to be based upon information and belief, which alle¬ 
gations I believe to be true. 


J. M. LARKlN. 


Subscribed and sworn to before me this 23rd d?iy of April, 
1936. ^ 

ROBERT C. SONNEMlAN, 

(Seal) Notary Public. 


Robert C. Sonneman, Notary Public, New York County. 
N. Y. Co. Clerk’s No. 644, Reg. No. 8S692. kings Co. 
Clerk’s No. 308, Reg. No. 8512. Queens Co. Clerk’s No. 
544, Reg. No. 2619. Nassau Co. Clerk’s No. 8p42. Cer¬ 
tificate also filed in Westchester County. 

Commission expires March 30, 1938. 

Acknowledgment of service of within amended and sup¬ 
plemental bill of complaint and consent to its filing hereby 
noted this 24th day of April, 1936. 

CHARLES FAHY by LAWRENCE aJ KNAPP, 

Attorney for Defendants. 


Let this amended and supplemental bill of conjplaint and 
petition for declaratory judgment be filed. 

PEYTON GORDON, 
Justice. 


April 24, 1936. 
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36 (COPY) 

(Letterhead of) 

NATIONAL LABOR RELATIONS BOARD 

San Francisco 
March 28,1936. 

Bethlehem Shipbuilding* Corporation, Ltd., 

San Francisco, California. 

Gentlemen: 

Enclosed herewith is copy of Complaint and Notice of 
Hearing* in'the matter of Bethlehem Shipbuilding* Corpora¬ 
tion Ltd. and Industrial Union of Marine and Shipbuilding 
Workers of America, Local No. 7, together with a copy of 
Rules and Regulations, Series 1, made and published by 
The National Labor Relations Board. 

Further proceedings in the case are covered in the above 
rules and regulations. 

Very truly yours, 

(signed)" ALICE M. ROSSETER, 

1 Acting Regional Director. 

EXHIBIT A-l 

Equity No. 61109 

37 (COPY) 

1 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS 

BOARD 

TWENTIETH REGION 
Case No. XE-C-S 
In the Matter of 

Bethlehem Shipbuilding Corporation, Ltd., 

and 

Industrial Union of Marine and Shipbuilding Workers 

of America, Local No. 7. 

Complaint 

It having* been charged by Industrial Union of Marine 
and Shipbuilding* Workers of America, Local No. 7, San 
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Francisco, California, that Bethlehem Shipbuilding Cor¬ 
poration, Ltd., hereinafter called the Respondent has en¬ 
gaged in and is now engaging in certain unfair labor prac¬ 
tices affecting commerce as set forth and defined in the Na¬ 
tional Labor Relations Act, approved July 5, 1935, the Na¬ 
tional Labor Relations Board, bv the Acting Regional Di- 
rector for the Twentieth Region, as agent of the National 
Labor Relations Board designated by National Labor Rela¬ 
tions Board Rules and Regulations, Series 1, Article IV, 
Section 1, hereby alleges the following: 

1. The Respondent is and has been since on or about Oc¬ 
tober 15, 1917, a corporation organized and existing under 
and by virtue of the laws of the State of Delaware, having 
its principal office at 101 East 3rd St., Bethlehem, Pa. 

2. The common stock of the Respondent is land at all 
times hereinafter mentioned has been entirely! owned by 
the Bethlehem Steel Corporation, a corporation organized 
on or about December 10, 1904, under and existing by vir¬ 
tue of the laws of the State of New Jersey, with its office 
at Newark, New Jersey. 

3. The Respondent is now and has been contiguously for 
a long period of time engaged at a place of business at San 
Francisco Harbor, City and County of San Francisco, State 
of California—hereinafter called the Union Plant—in the 
business of repairing and servicing vessels. 

4. The Respondent in the course and conduct of said busi¬ 
ness causes and has continuously caused to be re paired and 
serviced vessels regularly and exclusively engaged in trans¬ 
portation and commerce among the several states of 


EXHIBIT A-2 

Equity No. 61109 | 

38 the United States, and between foreign Rations and 
states of the United States. 

5. The aforesaid operations of the Respondent occur in 
the course and current of commerce among ;he several 
states and with foreign nations and are an integral part of 
the operations of instrumentalities of such commerce. 

6. In or about the month of May, 1933, Respondent while 
engaged at the Union Plant, as described abqve, formed 
and organized among its employees a labor organization 
known as 44 The Plan of Employees, Representation”, Re- 
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spondent dominated and interfered with the formation of 
said labor organization, and has at all times since said 
month of Mav, 1933 dominated and interfered with the ad- 
ministration of said labor organization and does now domi¬ 
nate and interfere with the administration of said labor or¬ 
ganization and has at all times since the said month of May, 
1933 contributed and does now contribute financial and other 
support to said labor organization. 

7. Said acts of the Respondent, enumerated in paragraph 
6 above, constitute unfair labor practices within the mean¬ 
ing of Section 8, subdivision -1- and -2- of said Act. 

8. All of the employees in said Union Plant of the Re¬ 
spondent, excluding office help and officers of the rank of 
Foremen and above, constitute a unit appropriate for the 
purpose of collective bargaining within the meaning of Sec¬ 
tion 9 -B- of said Act. 

9. On or before the 10th day of September, 1935, a major¬ 
ity of the employees in said unit had joined and been ad¬ 
mitted to membership, or had stated in writing their desire 
to become members of the Industrial Union of Marine and 
Shipbuilding Workers of America, Local No. 7—herein¬ 
after termed the Union—, and all of said majority of em¬ 
ployees had designated said Union as their representative 
for the purpose of collective bargaining with Respondent. 
At all times since said date said Union has, by virtue of 
Section 9 -A- of the National Labor Relations Act, been the 
exclusive representative of all employees in said unit for 
the purpose of bargaining collectively in respect to rates 
of pay, wages, hours of employment and other conditions of 
employment. 

10. On or about the 10th day of September, 1935 and on 
numerous occasions since that date, said Union notified Re¬ 
spondent, through Respondent’s officers and agents, of its 
desire and readiness to enter into collective bargaining with 

Respondent in respect to wages, hours and other 
39 terms and conditions of employment, as the exclu¬ 
sive bargaining representative of all the employees 
of said unit, and offered to prove that said union truly rep¬ 
resented a majority of the employees in said unit. Never¬ 
theless Respondent on said 10th day of September, 1935 
and at all times since said date refused and still refuses to 
enter into collective bargaining with said Union, either as 
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the exclusive representative of all the employees in said 
unit or at all. 

11. Said acts of the Respondent, enumerated in para¬ 
graph 10 above, constitute unfair labor practice^ within the 
meaning of Section S, subdivisions -1- and -5- of said Act. 

12. The aforesaid unfair labor practices of Respondent 
occur in commerce among the several states and with for¬ 
eign nations and on the basis of experience in the aforesaid 
plant and others in the same and other industries, burden 
and obstruct such commerce and the free flow thereof, and 
have led and tend to lead to labor disputes burdening and 
obstructing such commerce and the free flow thereof. 

13. The aforesaid acts of Respondent, enumerated in 
Paragraphs 8 and 10 above, constitute unfair labor prac¬ 
tices effecting commerce within the meaning oi[ Section 8, 
Subdivisions -1-, -2- and -5-, and Section 2, Subdivisions 
-6- and -7- of said Act. 

Wherefore the National Labor Relations Beard on the 
28th day of March, 1936, issues its Complaint against Beth¬ 
lehem Shipbuilding Corporation, Ltd., Respondent herein. 

Notice of Hearing 


Please take notice that on the 9th day of Apiril, 1936, at 
10.00 o’clock in. the forenoon, in the office of tile Board at 
Room 709 Grant Building, 1095 Market Street] San Fran¬ 
cisco, California a hearing will be conducted bef ore the Na¬ 
tional Labor Relations Board, bv a trial examiner to be 
designated by it in accordance with its rules find regula¬ 
tions, Series 1, Article IV and Article 11, Section 22, on the 
allegations set forth in the complaint attached hereto, at 
which time and place you will have the right t^> appear, in 
person or otherwise, and give testimony. 

You are further notified that you have the right to file 
with the Acting Regional Director for the Twentieth Re¬ 
gion, acting in this matter as the Agent of tjie National 
Labor Relations Board, in answer to the Cdmplaint at¬ 
tached hereto, on or before the 4th day of April, 1936. 

Enclosed herewith for your information is a copy of the 
Rules and Regulations, Series 1, made and published by 
the National Labor Relations Board pursuant |o authority 
granted in the National Labor Relations Act. |Your atten¬ 
tion is particularly directed to Article 11 of said Rules and 
Regulations. 




30 BETHLEHEM SHIPBUILDING CORPORATION, LTD., VS. 


In witness whereof the National Labor Relations 
40 Board has caused this its Complaint and Notice of 
Hearing, to be signed by the Acting Regional Direc¬ 
tor for the Twentieth Region on the 28th day of March, 
1936. 


ALICE M. ROSSETER, 
Acting Regional Director for the Twentieth 

Region. 


41 COPY OF RULES AND REGULATIONS— 
SERIES 1 OF THE NATIONAL LABOR RE¬ 
LATIONS BOARD. 
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41 1 National Labor Relations Board 

Washington, D. C. 


Rules and Regulations—Series 1 


General Rules and Regulations 
Bv virtue of the authoritv vested in it bv the National 

V * * 

Labor Relations Act, approved July 5, 1935, the National 
Labor Relations Board herebv makes the following* rules 
and regulations which it finds necessarv to carrv out the 
provisions of said Act. Said rules and regulations shall 
become effective upon publication in the manner prescribed 
in Article VI thereof and shall be in force and effect until 
amended or rescinded bv rules and regulations hereafter 
made and published by said Board. 

Signed at Washington, D. C., this 14th dav of September 
1935. 

(Signed) J. Warren Madden 
(Signed) John M. Carmody 
(Signed) Edwin S. Smith 
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42 ARTICLE I. 


DEFINITIONS 

Section 1 . The terms “person”, “employer”, “em¬ 
ployee”, “representatives”, “labor organizatiorn ”, “com¬ 
merce”, “affecting commerce”, and “unfair ljabor prac¬ 
tice”, as used herein, shall have the meanings s^t forth in 
Section 2 of the National Labor Relations Act,! a copy of 
which Act is appended hereto. 

Section 2. The term “Act” as used herein ^hall mean 
the National Labor Relations Act, and the ternj “Board” 
shall mean the National Labor Relations Board^ 

Section 3. The term “Region” as used herein (shall mean 
that part of the United States or any Territory thereof fixed 
by the Board as a particular Region. | 

Section 4. The term “Regional Director” as [used here¬ 
in shall mean the agent designated by the Board ^s Regional 
Director for a particular Region. 

Section 5. The term “Trial Examiner” as used herein 
shall mean the Board, its member, agent or agency conduct¬ 
ing hearing. 

Section 6 . The term “State” as used herein shall in¬ 
clude all States, territories, and possessions of the United 
States and the District of Columbia. 

ARTICLE II. 

PROCEDURE UNDER SECTION 10 OF THE ACT FOR 
THE PREVENTION OF UNFAIR LABOR PRAC¬ 


TICES 

Charge 

Section 1. A charge that any person has engaged in or 
is engaging in any unfair labor practice affecting commerce 
may be made by any person or labor organization. 1 No 
charge may be withdrawn except with the consent of the 

1 “Person” is defined in the Act as including “one or more individuals, 


partnerships, associations, corporations, legal representatives, rustees, trus¬ 
tees in bankruptcy, or receivers.” 

“Labor organization” is defined in the Act as meaning “any organiza¬ 
tion of any kind, or any agency or employee representation committee or 
plan, in which employees participate and which exists for the purpose, in 
whole or in part, of dealing with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of employment, or conditions of work.” 








32 BETHLEHEM SHIPBUILDING CORPORATION, LTD., VS. 

Regional Director with whom such charge was filed or of 
the Board. 

43 Section 2. Except as provided in Section 35 of 
this Article, such charge shall be filed with the Re¬ 
gional Director for the Region in which the alleged unfair 
practice has occurred or is occurring. 

Section 3. Such charge shall be in writing, the original 
being signed and sworn to before any notary public or any 
agent of the Board authorized to administer oaths or ac¬ 
knowledgments. Three additional copies of such charge 
shall be filed. A blank form for making a charge will be 
supplied by the Regional Director upon request. 

Section 4. Such charge shall contain the following: 

(a) The full name and address of the person or labor 
organization making the charge. 

(b) The full name and address of the person against 
whom the charge is made (hereinafter referred to as the 
“respondent”). 

(c) A clear and concise statement of the facts constitut¬ 
ing the alleged unfair labor practice affecting commerce, 
particularly stating the names of the individuals involved 
and the time and place of occurrence. 

Complaint 

Section 5. After a charge has been filed, if it appears to 
the Regional Director that a proceeding in respect thereto 
should be instituted, he shall issue and cause to be served 
upon the respondent and the person or labor organization 
making the charge (hereinafter referred to as the “parties 
to the proceeding”) a formal complaint in the name of the 
Board stating the charges and containing a notice of hear¬ 
ing before' a Trial Examiner at a place therein fixed and at 
a time not less than five days after the serving of said com¬ 
plaint. 

Section 6. Upon his own motion or upon proper cause 
shown by any of the parties to the proceeding the Regional 
Director issuing the complaint may extend the date of such 
hearing. 

44 Section 7. Any such complaint may be amended 
by the Trial Examiner or the Board in his or its dis¬ 
cretion at any time prior to the issuance of an order based 
thereon, Upon such terms as may be deemed just. 
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Section 8. If, after the charge has been filed, the Re¬ 
gional Director declines to issue and cause to be served a 
complaint, the person or labor organization making the 
charge may obtain a review of such action by filing a re¬ 
quest therefor with the Board in Washington, D. C., and 
filing a copy of such request with the Regional Director. 
The Regional Director shall thereupon transmit the charge 
to the Board together with a report stating briefly the rea¬ 
sons for declining to issue the complaint. 

Answer j 

Section 9. The respondent shall have the right, within 
five days from the service of the complaint, to file an answer 
thereto. Such answer shall contain a short ai^d simple 
statement of the facts which constitute the grounds of de- 
fense. Respondent shall specifically admit or d<^ny or ex¬ 
plain each of the facts alleged in the complaint, Unless re¬ 
spondent is without knowledge, in wdiich case respondent 
shall so state, such statement operating as a denial. Any 
allegation in the complaint not specifically denijed in the 
answer, unless respondent shall state in the answer that 
respondent is without knowledge, shall be deemed to be ad¬ 
mitted to be true and may be so found by the Bdard. 

Section 10. Such answer shall be filed with thel Regional 
Director issuing the complaint. Such answer shall be in 
writing, the original being signed and sworn to by the 
respondent or by a duly authorized agent with appropriate 
power of attorney affixed, and shall contain the post office 
address of the respondent. The respondent shall file three 
additional copies of the Answer for the use of the Board. 
Immediately upon filing his answer the respondent shall 
serve a copy thereof upon each of the other part ies to the 
proceeding, or file a copy for each such party wif:h the Re¬ 
gional Director, who shall cause such copy to be served upon 
such party. 

Section 11. Upon his own motion or upon proper cause 
shown by respondent the Regional Director issuing the 
complaint may by written order extend the time 
45 within which the answer shall be filed. 

Section 12. In any case vrhere a complaint has been 
amended the respondent shall have an opportunity to amend 
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Regional Director with whom such charge was filed or of 
the Board. 

43 Section 2. Except as provided in Section 35 of 
this Article, such charge shall he filed with the Re¬ 
gional Director for the Region in which the alleged unfair 
practice has occurred or is occurring. 

Section 3. Such charge shall be in writing, the original 
being signed and sworn to before any notary public or any 
agent of the Board authorized to administer oaths or ac¬ 
knowledgments. Three additional copies of such charge 
shall be filed. A blank form for making a charge will be 
supplied by the Regional Director upon request. 

Section 4. Such charge shall contain the following: 

(a) The full name and address of the person or labor 
organization making the charge. 

(b) The full name and address of the person against 
whom the charge is made (hereinafter referred to as the 
“respondent”). 

(c) A clear and concise statement of the facts constitut¬ 
ing the alleged unfair labor practice affecting commerce, 
particularly stating the names of the individuals involved 
and the time and place of occurrence. 

Complaint 

Section 5. After a charge has been filed, if it appears to 
the Regional Director that a proceeding in respect thereto 
should be instituted, he shall issue and cause to be served 
upon the respondent and the person or labor organization 
making the charge (hereinafter referred to as the “parties 
to the proceeding”) a formal complaint in the name of the 
Board stating the charges and containing a notice of hear¬ 
ing before a Trial Examiner at a place therein fixed and at 
a time not less than five days after the serving of said com¬ 
plaint. 

Section 6*. Upon his own motion or upon proper cause 
shown by any of the parties to the proceeding the Regional 
Director issuing the complaint may extend the date of such 
hearing. 

44 Section 7. Any such complaint may be amended 
bv the Trial Examiner or the Board in his or its dis- 

cretion at any time prior to the issuance of an order based 
thereon, upon such terms as may be deemed just. 
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Section S. If, after the charge has been filed, the Re¬ 
gional Director declines to issue and cause to be served a 
complaint, the person or labor organization making the 
charge may obtain a review of such action by filing a re¬ 
quest therefor with the Board in Washington, I). 0., and 
filing a copy of such request with the Regional I Director. 
The Regional Director shall thereupon transmit tjie charge 
to the Board together with a report stating briefly the rea¬ 


sons for declining to issue the complaint. 

Answer 


Regional 
iall be in 


i 

Section 9. The respondent shall have the rigfit, within 
five days from the service of the complaint, to file an answer 
thereto. Such answer shall contain a short and simple 
statement of the facts which constitute the grounds of de¬ 
fense. Respondent shall specifically admit or deny or ex¬ 
plain each of the facts alleged in the complaint, unless re¬ 
spondent is without knowledge, in which case respondent 
shall so state, such statement operating as a denial. Any 
allegation in the complaint not specifically denied in the 
answer, unless respondent shall state in the answer that 
respondent is without knowledge, shall be deeme<J to be ad¬ 
mitted to be true and may be so found by the Bbard. 

Section 10. Such answer shall be filed with the 
Director issuing the complaint. Such answer si 
writing, the original being signed and sworn jo by the 
respondent or by a duly authorized agent with appropriate 
power of attorney affixed, and shall contain the [post office 
address of the respondent. The respondent shall file three 
additional copies of the Answer for the use of the Board. 
Immediately upon filing his answer the respondent shall 
serve a copy thereof upon each of the other parties to the 
proceeding, or file a copy for each such party with the Re¬ 
gional Director, who shall cause such copy to be served upon 
such party. 

Section 11. Upon his own motion or upon proper cause 
shown by respondent the Regional Director issuing the 
complaint may by written order extend the time 
45 within which the answer shall be filed. 

Section 12. In any case where a complainit has been 
amended the respondent shall have an opportunity to amend 
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his answer within snch period as may be fixed by the Trial 
Examiner or the Board amending the complaint. 

Motions 

Section 13. All motions made previous to or subsequent 
to the hearing shall be filed in writing with the Regional 
Director issuing the complaint, and shall briefly state the 
order or relief applied for and the grounds for such mo¬ 
tion. The moving party shall file an original and three 
additional copies of all such motions for the use of the 
Board. Immediately upon the filing of such motion, the 
moving party shall serve a copy thereof upon each of the 
other parties to the proceeding, or file a copy for each 
such party with the Regional Director, who shall cause such 
copy to be served upon such party. All motions made at 
the hearing (except motions to intervene, as provided in 
Section 18 of this Article) shall be stated orally and in¬ 
cluded in the stenographic report of the hearing. 

Section 14. The Trial Examiner, as specified in the no¬ 
tice of hearing, shall rule upon all motions (except as pro¬ 
vided in Section 18 of this Article). Rulings on motions, 
and any orders in connection therewith, if announced at the 
hearing, shall be stated orally and included in the steno¬ 
graphic report of the hearing; in all other cases they shall 
be issued in writing and filed with the Regional Director, 
who shall cause a copy of the same to be served upon each 
of the parties to the proceeding. 

Section i5. All motions, rulings, and orders shall become 
part of the record in the proceeding and rulings and orders 
claimed to be substantially prejudicial shall be re- 
46 viewed by the Board, upon request made for such 
review, in conjunction with the Board’s consideration 
of the intermediate report provided for hereinafter in this 
Article. 

Section 16. If any motion in the nature of a motion to dis¬ 
miss the complaint is granted by the Trial Examiner, the 
party making the charge may obtain a review of such ac¬ 
tion by filing a request therefor with the Board in Wash¬ 
ington, D. C., and filing a copy of such request with the Re¬ 
gional Director. The Regional Director shall therewith 
transmit to the Board the charge, complaint, motion, ruling 
on the motion, and all other relevant papers in the case. 


J. W. MADDEN, J. M. CAEMODY AND E. S. SMITflE. 


35 


Section 17. No objection to rulings upon motions shall be 
deemed waived by the tiling of an answer or by either par¬ 
ticipation in the proceedings before the Trial Examiner or 
the Board. 

Intervention 


Section IS. Any person or labor organization desiring to 
intervene in any proceeding shall file a motion }n writing 
with the Regional Director issuing the complaint detting out 
the grounds upon which such person or organization claims 
to be interested. The orignal of such motion shall) be signed 
and sworn to by the person or labor organization! filing the 
motion, who shall file three additional copies of such mo¬ 
tion for the use of the Board. Immediately upon filing such 
motion, the moving party shall serve a copy thereof upon 
each of the parties to the proceeding, or file a copy for each 
party with the Regional Director, who shall cause such copy 
to be served upon such party. The Regional Director shall 
rule upon all such motions filed prior to the hearing, and the 
Trial Examiner shall rule upon all such motions filed at the 
hearing, in the manner set forth in Section 14 of! this Arti¬ 


cle. The Regional Director or the Trial Examiner, as the 
case may be may by order permit intervention in person 
or by counsel to such extent and upon such terms as he 
shall deem just. The Regional Director shall capse a copy 
of said ruling to be served upon each of the parties to the 
proceeding. 


47 Witnesses and Subpoenas j 

Section 19. Witnesses shall be examined orally un¬ 
der oath, except that for good and exceptional cause 
the Trial Examiner may permit their testimony }o be taken 
by deposition under oath. Any such deposition shall be 
taken in accordance with the procedural requirements for 
the taking of depositions provided by the law of the State 
in which the hearing is pending. 

Section 20. Subpoenas requiring the attendance and tes¬ 
timony of witnesses and the production of any evidence, 
including books, records, correspondence, or documents, 
that relates to any matter under investigation )pr in ques¬ 
tion, may be issued by any member of the Boat’d. Appli¬ 
cation for the issuance of such subpoenas may bb filed with 
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the Regional Director by any party to the proceedings. 
Such applications shall be timely and shall specify the name 
of the witness and the nature of the facts to be proved by 
him, and must specify the documents, the production of 
which is desired, with such particularity as will enable them 
to be identified for purposes of production. 

Section 21. Witnesses summoned before the Trial Ex¬ 
aminer shall be paid the same fees and mileage that are 
paid witnesses in the courts of the United States, and wit¬ 
nesses whose depositions are taken and the persons taking 
the same shall severally be entitled to the same fees as are 
paid for like services in the courts of the United States. 
Witness fees and mileage shall be paid by the party at 
whose instance the witnesses appear and the person taking 
the deposition shall be paid by the party at whose instance 
the deposition is taken. 

Hearing 

Section 22. Hearings for the purpose of taking evidence 
upon a complaint shall be conducted by the Trial Exam¬ 
iner specified in the notice of hearing, or specially desig¬ 
nated bv the Board or by the Regional Director. Such hear- 
ings shall be public, unless otherwise ordered by the Trial 
Examiner. 

Section 23. It shall be the duty of the Trial Ex- 
48 aminer to inquire fully into the facts as to whether 
the respondent has engaged or is engaging in an un¬ 
fair labor practice affecting commerce as set forth in the 
complaint or amended complaint. Counsel for the Board, 
and the Trial Examiner, shall have pow r er to call, examine 
and cross-examine witnesses and to introduce into the rec¬ 
ord documentary or other evidence. 

Section 24. Any party to the proceeding shall have the 
right to appear at such hearing in person, by counsel or 
otherwise, to call, examine, and cross-examine witnesses, 
and to introduce into the record documentary or other evi¬ 
dence. 

Section 25. In any such proceeding the rules of evidence 
prevailing in courts of la^v or equity shall not be controlling. 

Section 26. In any such proceeding stipulations of fact 
may be introduced in evidence with respect to any issue. 

Section 27. Objections with respect to the conduct of the 
hearing, including objections to the introduction of evi- 
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dence, shall be stated orally, together with the grounds of 
such objection, and included in the stenographic report of 
the hearing. No such objection shall be deemed| waived by 
further participation in the proceeding. 

Section 28. Any party to the proceeding shall [be entitled 
to a reasonable period at the close of the hearing for oral 
argument, which shall not be included in the stenographic 
report of the hearing unless the Trial Examineij so directs. 
The parties shall be entitled to file briefs or written state¬ 
ments only with permission of the Trial Examiner. 

Section 29. In the discretion of the Trial Examiner 
49 the hearing may be continued from day to day, or 
adjourned to a later date or to a different place, by 
announcement thereof at the hearing by the Trial Exam¬ 
iner, or by other appropriate notice. 

Intermediate Report and Transmission of d\ase to the 

Board 

Section 30. After a hearing for the purpose of) taking evi¬ 
dence upon a complaint the Trial Examiner sl^all prepare 
an intermediate report, which he shall file with the Regional 
Director issuing the complaint, who will thereafter trans¬ 
mit said report to the Board in Washington,! D. C., and 
cause a copy thereof to be served upon each of the parties 
to the proceeding. Such report shall contain (a) findings 
of fact, separately stated and numbered, and|(b) recon> 
mendations as to what disposition of the cast should be 
made, which may include, if it be found that respondent has 
engaged or is engaging in the alleged unfair [labor prac¬ 
tice, a recommendation as to what affirmative action should 
be taken by respondent to bring about a condition in har¬ 
mony with the law. 

Section 31. Thereafter the Regional Director issuing the 
complaint shall forward to the Board in Washington, D. C., 
the charge, complaint, amended complaint, notjice of hear¬ 
ing, answer, amended answer, motions, rulings^ orders, the 
stenographic report of the hearing, stipulations, exhibits, 
documentary evidence, and depositions, all of which, to¬ 
gether with the intermediate report and exceptions, shall 
constitute the record in the case. 
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50 Exceptions to the Record 

and 

Intermediate Report 

Section 32. If any party desires to take an exception to 
the intermediate report or to any other part of the record 
(including- rulings upon all motions or objections) he shall 
within ten days from the date of service of said report file 
with the Board at Washington, D. C., four copies of a state¬ 
ment in writing setting forth such exceptions. Immediately 
upon the filing of such statement of exceptions the party 
filing the same shall serve a copy thereof upon each of the 
other parties to the proceeding, or file a copy for each such 
party with the Board, which shall cause such copy to be 
served upon such party. Extension of the period within 
which to file such statement of exceptions may be granted 
only by the Board. 

Section 33. No matter not included in such statement of 
exceptions may thereafter be objected to before the Board, 
and failure to file a statement of exceptions shall operate 
as submission of the case to the Board on the record and 
the report. 

i Procedure Before the Board. 

Section 34. Upon expiration of the period for filing a 
statement of exceptions, as provided in Section 32 of this 
Article, the Board may decide the matter forthwith upon 
the record, or after the filing of briefs on moral argument, 
or may reopen the record and receive further evidence or 
require the taking of further evidence before a member of 
the Board or other agent or agency, or may make other 
disposition of the case. The Board shall notify the parties 
of the time and place for any such submission of briefs, oral 
argument or taking of further evidence. 

Section 35. Whenever the Board deems it necessarv in 
order to effectuate the purposes of the Act, it may permit a 
charge that any person has engaged in or is engaging in 
any unfair labor practice affecting commerce to be filed 
with it, in Washington, D. C., or may, at any stage of a 
proceeding instituted in any Region, direct that such pro¬ 
ceeding be transferred to and continued before it. 

51 The provisions of Sections 3 to 29, inclusive, of this 
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Article shall, insofar as applicable, apply tp proceed¬ 
ings before the Board pursuant to this Sectio^i, and the 
powers granted to Regional Directors in such [provisions 
shall, for the purpose of this Section, be reserved to and 
exercised by the Board. 

Section 36. After a hearing for the purpose of taking evi¬ 
dence upon the complaint in any proceeding over which the 
Board has assumed jurisdiction in accordance with Section 
35 of this Article, the Board may 

(a) direct that the Trial Examiner prepare an interme¬ 
diate report, in which case the provisions of Sections 30 to 
34, inclusive, of this Article shall insofar as applicable gov¬ 
ern subsequent procedure, and the powers grafted to Re¬ 
gional Directors in such provisions shall for the purpose 
of this Section be reserved to and exercised by phe Board; 
or 

(b) decide the matter forthwith upon the record, or after 
the filing of briefs or oral argument; or 

(c) reopen the record and receive further evidence before 
the Board, or a member, agent or agency; or 

(d) make other disposition of the case. 

The Board shall notify the parties of the time ajnd place of 
any such submission of briefs, oral argument c^r taking of 
further evidence. 

Section 37. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it may, at any 
stage of a proceeding instituted in any Region, order that 
such proceeding be transferred to and continued in any 
other Region, or may, at any stage of such proceeding, 
order that such proceeding be transferred to any other Re¬ 
gion for purposes of consolidation with a proceeding in such 
other Region. After the transfer of any proceeding pur¬ 
suant to this Section, the provisions of Sections 3 to 34, 
inclusive, of this Article shall apply to such proceeding as 
if the charge had originally been filed in the Region to which 
the transfer is made. 
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52 ARTICLE III. 

PROCEDURE UNDER SECTION 9(c) OF THE ACT 
FOR THE INVESTIGATION AND CERTIFICA¬ 
TION OF REPRESENTATIVES. 

Section 1. A petition requesting the Board to investigate 
and certify under Section 9(c) of the Act the name or names 
of the representatives designated or selected for the pur¬ 
pose of collective bargaining may be filed by any employee 
or any person or labor organization acting on his behalf 
(hereinafter referred to as the “petitioner”). Except as 
provided in Section 11 of this Article, such petition shall be 
filed with the Regional Director for the Region wherein 
the contemplated bargaining unit exists and shall be in 
writing, the original being signed and sworn to before any 
notary public or any agent of the Board authorized to ad¬ 
minister oaths or acknowledgments. Three additional cop¬ 
ies of the petition shall be filed. A blank form for filing- 
such a petition will be supplied by the Regional Director 
upon request. 

Section 2. Such petition shall contain the following: 

(a) The name and address of the petitioner. 

(b) The name and address of the employer or employers 
involved, the general nature of their businesses, and the 
approximate number of their employees. 

(c) A description of the bargaining unit claimed to be 
appropriate, the approximate number of employees therein, 
the number and classifications of employees which the repre¬ 
sentatives on whose behalf the petition is filed claim to 
represent, the names of any other known individuals or 
labor organizations who claim to represent any of the em¬ 
ployees in the alleged bargaining unit. 

(d) A brief statement setting forth the nature of the 
question or controversy affecting commerce that has arisen 
concerning representation. 

(e) Any other relevant facts. 

Section 3. If it appears to the Board that an investigation 
should be instituted it shall so direct and (except as 

53 provided in Section 11 of this Article) shall au¬ 
thorize the Regional Director to undertake such in¬ 
vestigation. The Regional Director shall thereupon proceed 
with such investigation and in connection therewith shall 
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prepare and cause to be served upon the petitioner, upon 
the employer or employers involved and upon an^ known in¬ 
dividuals or labor organizations purporting to act as repre¬ 
sentatives for collective bargaining of any employees di¬ 
rectly affected by such investigation (all of whom are here¬ 
inafter referred to as the ‘ 4 parties to the proceeding”), a 
notice of a hearing upon the question of representation be¬ 
fore a Trial Examiner at a time and place therein fixed. A 
copy of the petition shall be served with such notice of hear¬ 
ing. The Regional Director shall give public, nonce of such 
hearing in such manner as he may deem appropriate. 

Section 4. All matters relating to motions, interventions, 
witnesses and subpoenas shall be governed by[ the provi¬ 
sions of Sections 13 to 21 inclusive of Article il above. 

Section 5. The hearing upon the question of (representa¬ 
tion shall be conducted by the Trial Examiner [specified in 
the notice of hearing, or specially designated b^ the Board 
or by the Regional Director, and shall be open tp the public 
unless otherwise ordered by the Trial Examiner. It shall 
be the duty of the Trial Examiner to inquire fijlly into the 
question of representation. Counsel for the [Board, and 
the Trial Examiner, shall have power to call, examine and 
cross-examine witnesses and to introduce into the record 
documentary and other evidence. j 

Section 6. The introduction of evidence at [the hearing 
and the rights of the parties to the proceedings shall be 
governed by Sections 24, 25, 26, 27 and 28 of Article II 
above. 

Section 7. Upon the close of the hearing the Regional Di¬ 
rector shall forward to the Board in Washington, D. C., the 
petition, notice of hearing, motions, rulings, orders, the 
stenographic report of the hearing, stipulations, exhibits, 
documentary evidence, and depositions, all of j winch shall 
constitute the record in the proceeding. 

Section 8. The Board shall thereupon proceed, either 
forthwith upon the record, or after oral arguinent or the 
submission of briefs, or after further hearing, as it may 
determine, to certify to the parties to the proceeding the 
name or names of the representatives that have been desig¬ 
nated or selected, or to direct a secret ballot] of the em¬ 
ployees in order to complete the investigation,! or to make 
other disposition of the matter. 
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Section 9. Where the Board determines that a 
54 secret ballot should be taken it shall direct such ballot 
to be conducted by a designated agent or agency in 
accordance with such terms as it may specify. Upon con¬ 
clusion of such ballot the agent or agency conducting the 
ballot shall prepare an intermediate report containing a 
tally of the ballots, its findings and its recommendations, 
which it shall cause to be served upon the parties to the 
proceeding. Within five days thereafter the parties to the 
proceeding may file with the Regional Director any objec¬ 
tion to the ballot or the report. If it appears to the Re¬ 
gional Director that any such objection raises a substantial 
and material issue with respect to the conduct of the ballot 
he shall issue and cause to be served upon the parties a 
notice of hearing on said objections before a Trial Exam¬ 
iner. Said Trial Examiner shall consider such objections 
raised to said ballot and shall prepare and file with the Re¬ 
gional Director a report containing findings and recommen¬ 
dations with respect thereto. Thereafter the Regional Di¬ 
rector shall forward to the Board in Washington, D. C., the 
report of the agency conducting the ballot, the objections 
filed thereto, the notice of hearing, motions, rulings, orders, 
the stenographic report of the hearing, stipulations, ex¬ 
hibits, documentary evidence, and depositions, all of which, 
together with the record previously made, shall constitute 
the record in the case. The Board shall thereupon proceed 
as set forth in Section 8 of this Article. If no objection 
raising a substantial and material issue with respect to the 
conduct of the ballot is filed to the report of the agency 
conducting the ballot the Regional Director shall forward 
directly tb the Board in Washington, D. C., said report, 
which, together with the record previously made, shall con¬ 
stitute the record in the case. The Board shall thereupon 
proceed as set forth in Section 8 of this Article. 

Section 10 . Any hearing under Section 9(c) of the Act 
with respect to the certification of representatives may be 
held in conjunction with a proceeding on a complaint of an 
unfair labor practice under Section 10 of the Act. 

Section 11. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it may 

(a) permit a petition requesting an investigation and 
certification to be filed with it, and may upon filing of such 
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petition proceed to conduct an investigation under Section 
9(c) of the Act or direct any member, Regional Director or 
other agent or agency to conduct such an investigation; or 
(b) upon its own motion conduct or direct Any mem- 


55 her, Regional Director or other agent or ijgency to 
conduct such an investigation; or 
(c) at any stage of a proceeding under Sectiop 9(c) of 
the Act instituted in any Region, direct that such| proceed¬ 
ing be transferred to and continued before it. 

The provisions of this Article shall, insofar as appli¬ 
cable, apply to proceedings conducted pursuant to this 
Section, and the powers granted to Regional Directors in 
such provisions shall for the purpose of this Section be re¬ 
served to and exercised by the Board or by the! member, 
Regional Director, or other agent or agency directed to 
conduct the investigation. | 

Section 12. Whenever the Board deems it neejessary in 
order to effectuate the purposes of the Act, it} may, at 
any stage of an investigation being conducted i4 any Re¬ 
gion, direct that such proceeding be transferred to and 
continued in any other Region, or may, at any sta&e of such 
proceeding, order that such proceeding be transferred to 
any other Region for purposes of consolidation wjith a pro¬ 
ceeding being conducted in such other Region, ^fter the 
transfer of any proceeding pursuant to this Section, the 
provisions of this Article shall apply to such proceeding as 
if the Board had originally directed that the investigation 
be conducted in the Region to which the transfer is made. 


ARTICLE IV. 

DESIGNATION OF REGIONAL DIRECTORS! 
INERS AND ATTORNEYS AS AGENTS 
BOARD. 


, EXAM- 
OF THE 


i 

Section 1. All Regional Directors now or hereafter in tne 
employ of the Board are herewith designated by the Board 
as its agents: 

(a) To prosecute any inquiry necessary to the! functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of employ¬ 
ees) and conduct hearings in connection with suejh investi¬ 
gations, in accordance with Section 9(c) of the Ait. 
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(c) To issue and cause to be served complaints, to 

56 amend complaints, and to conduct hearings upon such 
complaints, in accordance with Section 10(b) of the 

Act. 

(d) To have access to and the right to copy evidence, to 
administer oaths and affirmations, to examine witnesses, 
and to receive evidence, in accordance with Section 11(1) 
of the Act. 

Section 2. All Examiners now or hereafter in the employ 
of the Board are herewith designated by the Board as its 
agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of employ¬ 
ees), in accordance with Section 9(c) of the Act. 

(c) To have access to and the right to copy evidence, and 
to administer oaths and affirmations, in accordance with 
Section 11(1) of the Act. 

Section 3. All Attorneys now or hereafter in the employ 
of the Board are herewith designated by the Board as its 
agents : 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of em¬ 
ployees (including the taking of secret ballots of employees) 
and conduct hearings in connection with such investigation, 
in accordance with Section 9(c) of the Act. 

(c) To amend complaints issued under Section 10(b) of 
the Act and to conduct hearings upon such complaints, in 
accordance with said Section. 

(d) To have access to and the right to copy evidence, to 
administer oaths and affirmations, to examine witnesses, 
and to receive evidence, in accordance with Section 11(1) 
of the Act. 

Section 4. The foregoing designations shall not be 

57 construed to limit the power of the Board to make 
such special designation of agents as may in its dis¬ 
cretion be necessary or proper to effectuate the purposes of 
the Act. 
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ARTICLE V. ! 

i 

SERVICE OF PAPERS. | 

Section 1. Complaints, orders, and other process and 
papers of the Board, its member, agent or agency, may be 
served either personally or by registered mail or by tele¬ 
graph or by leaving a copy thereof at the principal office or 
place of business of the person required to be served. The 
verified return by the individual so serving the salme setting 
forth the manner of such service shall be proof oil' the same, 
and the return post office receipt or telegraph reqeipt there¬ 
for when registered and mailed or telegraphed as aforesaid 
shall be proof of service of the same. 

Section 2. Service of papers by a party on other parties 
shall be made by registered mail or in any manner provided 
for the service of papers in a civil action by the law of the 
State in which the hearing is pending. When! service is 
made by registered mail, the return post-office receipt shall 
be proof of service. When service is made in a^iy manner 
provided by such law, proof of service shall be ihade in ac¬ 
cordance with such law. 

ARTICLE VI. ! 

I 

PUBLICATION AND EFFECTIVE DATE. 

Section 1. These rules and regulations shall [become ef¬ 
fective upon the signing of the original by the Members of 
the Board and the filing of said original with the Secretary 
of the Board, and upon making copies thereof Available to 
the press and placing copies in each Regional Office and in 
the office of the Board at Washington, D. C., fojr public in¬ 
spection. 

ARTICLE VII. 

CONSTRUCTION OF RULES. 

Section 1. These rules and regulations shall (be liberally 
construed to effectuate the purposes and provisions of the 
Act. 

ARTICLE VIII. | 

AMENDMENTS. j 

Section 1. Any rule or regulation may be f{my time be 
amended or rescinded by the Board. 
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58 NATIONAL LABOR RELATIONS BOARD 

Washington, D. C. 

Rule and Regulation authorizing Secretary of the Board 

to sign certain documents 

By virtue of the authority vested in it bv the National 
Labor Relations Act, approved July 5, 1935, the National 
Labor Relations Board does hereby authorize the Secretary 
of the Board, at the direction of the Board in each instance, 
to sign on behalf of the Board in accordance with the pro¬ 
visions of Section 35, Article II of its Rules and Regula¬ 
tions—Series 1 (signed the 14th day of September, 1935) 
permissions that a charge may be field with the Board, or¬ 
ders directing proceeding to be transferred to and con¬ 
tinued before the Board, and to sign and issue complaints 
under Section 10(b) of the National Labor Relations Act 
in cases in which the Board shall have authorized the is¬ 
suance of a complaint, and to sign on behalf of the Board 
and at its direction in each instance, such orders as may be 
necessary to be made under Section 9(a), 9(b), 9(c) and 
9(d) of the National Labor Relations Act. This Rule 
and Regulation shall be effective upon its publication in 
the following manner, namely, by the signing of the orig¬ 
inal by the members of the Board and the filing of said 
original with the Secretary of the Board, at whose office the 
original shall be available for public inspection and where 
copies of it shall be available to the public. 

Signed at Washington, D. C., this 16th dav of October, 
1935. 

1 (Signed) J. WARREN MADDEN, 

Chairman. 

(Signed) EDWIN S. SMITH, 

Member. 

(Signed) JNO. M. CARMODY, 

Member. 

59 NATIONAL LABOR RELATIONS BOARD 

Washington, D. C. 

Rule and Regulation authorizing the Secretary of the Board 
to certify copies of papers and documents. 

By virtue of the authority vested in it by the National 
Labor Relations Act, approved July 5, 1935, the National 
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Labor Relations Board hereby authorizes the Secretary to 
certify copies of all papers and documents which are a part 
of any of the files or records of the Board as may be neces¬ 
sary or desirable from time to time. This Rule dnd Regu¬ 
lation shall be effective upon its publication in the I following 
manner, namely by the signing of the original by the mem¬ 
bers of the Board and the filing of said original with the 
Secretary of the Board, at whose office the original shall 
be available for public inspection and where copies of it 
shall be available to the public. 

Signed at Washington, D. C., this 16th day ot* October, 
1935. 

(Signed) J. WARREN MADDEN, 

Chairman . 

(Signed) EDWIN S. SMITH, 

Member. 

(Signed) JNO. M. CARMO|DY, 

Member. 
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rd, 


(COPY) 

United States of America. 

Before the National Labor Relations Bo 

Twentieth Region. 

Case No. XX-R-27. 

In the Matter of 

Bethlehem Shipbuilding Corporation, Lj 

and 

Industrial Union of Marine and Shipbuilding 

of America, Local No. 7. 

Notice of Hearing. 

There has heretofore been filed with the National Labor 
Relations Board, 20th Region, a Petition by the Industrial 
Union of Marine and Ship Yard Workers, Local No. 7, al¬ 
leging that a question affecting commerce has arisen con¬ 
cerning the representation of the employees in thd construc¬ 
tion, maintenance and repair departments of the Union 
Plant, at 20th and Illinois Streets and the Hunters Point 


TD., 


Workers 
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Plant, both being plants owned and operated by the Beth¬ 
lehem Shipbuilding Corporation, Ltd.—hereinafter called 
Employer—at San Francisco, California, and requesting 
that, pursuant to authority granted in Section 9-C of the 
National Labor Relations Act, the National Labor Rela¬ 
tions Board investigate such controversy and certify the 
name or names of the representatives that have been des¬ 
ignated or selected by said employees. 

A copy of said Petition is attached hereto. 

It appearing to the National Labor Relations Board that 
a question affecting commerce has arisen concerning the 
representation of employees—excluding office help and of¬ 
ficers of the rank of Foremen and above—in the construc¬ 
tion, maintenance and repair departments of said company. 

Exhibit B-l. 

Equity No. 61100. 

You are hereby notified that, pursuant to Section 
61 9-C of the National Labor Relations Act, on the 9th 

day of April, 1936, at 10 o’clock in the forenoon, in 
Room 265, United States Post Office Building, Seventh and 
Mission Streets, San Francisco, California, a hearing will 
be conducted before the National Labor Relations Board 
by Henry Eickhoff, Jr., designated by it as trial examiner, 
in accordance with the Rules and Regulations, Series 1, Ar¬ 
ticle IV, Section 3 and Article III-J, Section 5, upon the 
question of representation affecting commerce which has 
arisen, at which time and place you shall have the right to 
appear, in person or otherwise, and give testimony. 

Enclosed herewith for your information is a copy of Rules 
and Regulations, Series 1, made and published by the Na¬ 
tional Labor Relations Board, pursuant to authority 
granted in the National Labor Relations Act. Your atten- 
tion is particularly directed to Article III of said Rules and 
Regulations. 

In witness whereof the National Labor Relations Board, 
has caused this, its notice of hearing, to be signed by the 
Regional Director for the 20th Region on the 4th day of 
April, 1936. 

(Signed) ALICE M. ROSSETER, 
Regional Director for the 20th Region. 
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62 


(COPY) 

United States of America. 


Before the National Labor Relations Bo^rd, 

Twentieth Region. 

Case No. XX-R-37. 

In the Matter of 

Bethlehem Shipbuilding Corporation, Liu., 

and 

Industrial Union of Marine and Shipbuilding) Workers 

of America, Local No. 7, 

Petitioner. j 

Petition for Investigation and Certification of Representa¬ 
tives Pursuant to Section 9(c) of the National Labor 
Relations Act . j 

Name of employer.Bethlehem Shipbuilding Cor¬ 

poration, Ltd. 


Address.20th and Illinois Streets, San 

California. 


Francisco, 


General nature of business.Repairing, servicing, 

building of vessels regularly engaged in interstate and 
foreign transportation and commerce. 

Approximate number of employees.9(^0. 

Description of the bargaining unit which petitioner claims 

is appropriate.Construction, maintenance and 

repair departments at 20th and Illinois (Uhion) plant 
and Hunter’s Point. 

Number and classification of employees which representa¬ 
tives on whose behalf petition is filed claim td represent 

.all employees in above unit except office help and 

officers of the rank of foremen and above. 

Names of any other known individuals or labor organiza¬ 
tions who claim to represent any of the employees in such 
bargaining unit.Boilermakers (AFL), Machin¬ 

ists (AFL). 
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Any other facts which petitioner considers relevant. 


The undersigned hereby alleges that a question has arisen 
concerning the representation of the employees in the 
above bargaining unit in that:.Company has de¬ 

nied right of this union to act as sole bargaining agent 
for employees in above described unit; has refused to 
Board election to determine representation. 

The undersigned further alleges that said question con¬ 
cerning representation is a question affecting commerce 
within the meaning of said act. 

The undersigned requests that pursuant to section 9(c) of 

Exhibit B-2. 

Equity No. 61109. 

the National Labor Relations Act, the National Labor 

63 Relations Board investigate such controversy and 
certify to the parties the name or names of the repre¬ 
sentatives that have been designated or selected by said 
employees. 

Subscribed and sworn to before me this.4th day of 

April.1936, 

at San Francisco, Calif. 

(s) ALICE M. ROSSETER, 
Regional Director. 

Name and address of employees or representatives filing 
the petition. (If made by a labor organization, give also 
the name and official position of the person acting for the 
organization.).Industrial Union Marine & Ship¬ 

building Workers of America, Local No. 7, San Fran¬ 
cisco, Calif. 

By: (s) B.CARWARDINE, 
Executive Board Member , Local Seven , 
2504 Third Street, San Francisco, Caiif. 

Exhibit B-3 

Equity No. 61109 
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Workers 


COPY 

64 United States of America. 

Before the National Labor Relations Boar^l, 
Twentieth Region. 

Case No. XX-R-27. 

In the Matter of 

Bethlehem Shipbuilding Corporation, Li)d., 

and 

Industrial Union of Marine and Shipbuilding! 

of America, Local No. 7. 

Notice of Adjournment of Hearing. 

To all parties and persons interested in the abo|e-entitled 
matter: 

Notice is hereby given that the hearing in the j above-en¬ 
titled matter, heretofore set for Thursday, April 9, 1936, at 
10:00 a.m. at Room 265, United States Post Office 
Seventh and Mission Streets, San Francisco, California, 
has been postponed until further notice. 

Dated April 7, 1936. 

(S) ALICE M. ROSSETER, 

Regional Director for Twentieth Region. 

Exhibit C. 

Equity No. 61109. 

65 Notice of Motion to Dismiss. 

Filed April 8,1936. 

To: Richard H. Wilmer, 

Transportation Building, 

Washington, D. C. 

Douglas L. Hatch, 

Transportation Building, 

Washington, D. C. 

E. Fontaine Broun, 

15 Broad Street, 

New York, New York. 

[ 

Please take notice that on the 7th day of April, 1936, at 
10 o ’clock in the forenoon or as soon thereafter las counsel 
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can be heard, a motion will be made to dismiss the Bill of 
Complaint herein, copy of which motion with grounds 
therefor is hereto attached. 

CHARLES FAHY, 
Attorney for Defendants. 

Due Service of a copy of the within Notice and Motion 
to Dismiss is admitted. 

RICHARD H. WILMER, 
Attorneys for Plaintiff. 

66 Motion to Dismiss. 

Filed April 8, 1936. 

Now come the defendants, J. Warren Madden, John M. 
Carmody, 1 and Edwin S. Smith, individually and as mem¬ 
bers of the National Labor Relations Board, and move this 
Honorable Court for an order dismissing the Bill of Com¬ 
plaint on the grounds that the Bill of Complaint does not 
state a cause of action entitling plaintiff to the relief prayed 
for or any relief in equity against these defendants. 

The particular grounds for this motion are: 

1. There are no allegations in the Bill of Complaint suf¬ 
ficient to show that the plaintiff is threatened with or is in 
danger of suffering any great or irreparable or immediate 
injury cognizable in equity by reason of any matters set 
forth in the Bill of Complaint. 

2. It appears on the face of the Bill of Complaint that 
the plaintiff has a plain, adequate and complete remedy un¬ 
der the provisions of the National Labor Relations Act with 
respect to any rights growing out of the matters or things 
alleged in the Bill of Complaint. 

3. It appears on the face of the Bill of Complaint 

67 that plaintiff has failed to resort to any of its rem¬ 
edies and has failed to exhaust its administrative 

remedies which afford a plain, adequate and complete rem¬ 
edy with respect to any rights of the plaintiff involved in 
this case. 

4. It appears on the face of the Bill of Complaint that the 
issuance of any order by the said defendants as members 
of the National Labor Relations Board is not imminent and 
is solely a matter for future determination, for the reason 
that the same may not issue until after a full hearing is had 
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pursuant to Section 10(b) and (c) of the National Labor 
Relations Act and Article II of the Rules and Regulations 
of the Board, either before the Board or before a Trial 
Examiner or other agent or agency appointed for that pur¬ 
pose by the Board, in which full opportunity is giv^n to the 
plaintiff to be heard, to present its evidence, to exainine and 
cross-examine witnesses, and to present all its coijtentions, 
and that if the issues of the Board’s Complaint are deter¬ 
mined favorably to the plaintiff or should the issue either 
of the applicability of the Act to the plaintiff or tjhe juris¬ 
diction of the Board over the plaintiff be decided {favorably 
to the plaintiff the said proceedings must and will be dis¬ 
missed as to the said plaintiff. | 

5. It appears on the face of the Bill of Complaint that if 
the Trial Examiner or agent or agency eonductinglthe hear¬ 
ing should, after a full hearing find adversely to jhe plain¬ 
tiff, that the same involves no compulsion or enforceable 
obligation upon the plaintiff until (a) the filing bf the in¬ 
termediate report by said Trial Examiner or otjier agent 
or agency with recommendations with respect to all mate¬ 
rial matters concerning the case including the question of 
applicability of the National Labor Relations 4-ct to the 
plaintiff, the jurisdiction of the Board over the plaintiff as 
well as the question as to whether the charges or any of the 
charges of unfair practices as defined in Section 8 of the 
Act are sustained by the evidence: (b) a final decision is 
subsequently rendered by the Board upon the reccjrd and an 
order issued thereon bv the National Labor Relations 

Board, said order not being enforceable against 
68 plaintiff until (c) application to a Circuit Court of 

Appeals of the United States is made under the pro¬ 
visions of Section 10 of the National Labor Relations Act: 
(d) said Court reviews the case, and either remands the 
proceeding to the Board for the taking of additional evi¬ 
dence or sustains the order or some part of it and issues its 
own order; (e) said order of the Circuit Court 4f Appeals 
is violated by the plaintiff; (f) said plaintiff is cited for 
contempt of court; and (g) said plaintiff is found by the 
said Court to be guilty of contempt of court. j 

6. It appears on the face of the Bill of Complaijnt that the 
proceedings hereinabove described provide a full, complete 
and adequate remedy and that the said proceeding before 
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the Circuit Court of Appeals is a proceeding in which plain¬ 
tiff has thel right to review of the entire proceeding before 
the Board, including a ruling and determination of con¬ 
stitutional and jurisdictional questions. 

7. It appears on the face of the Bill of Complaint that al¬ 
though the members of the National Labor Relations Board 
may issue subpoenas for the attendance of witnesses or for 
the production of relevant books and papers, there is no 
power in the Board or its members to compel the produc¬ 
tion thereof or to compel obedience to said subpoena or any 
of its subpoenas, nor is any fine or penalty of any kind in¬ 
curred for failure to obey any subpoena of the Board or its 
members; that obedience to said subpoena or subpoenas 
can be enforced only by the appropriate United States Dis¬ 
trict Court under Section 11 (2) of the National' Labor Re¬ 
lations Act by the issuance of an order requiring the at¬ 
tendance of the witnesses or the production of the books, 
records and papers as the case may be, and thereafter any 
proceedings based upon non-compliance with said order of 
the United States District Court are held before the United 
States District Court, same being a proceeding in a duly 
constituted court, upon proper citation with full opportun¬ 
ity to plaintiff or any party cited for disobedience of said 
order, to be heard; that the issuance of said order is solely 
within the power of the United States District Court and 
the provisions thereof are solely within the discretion of 
the United States District Court and not within the discre¬ 
tion of the Board; that any contempt proceedings 

69 based upon non-compliance with said order are pro¬ 
ceedings for contempt of court in disobedience of the 
order of the court and not for contempt of the National 
Labor Relations Board in disobedience of the subpoena or 
subpoenas of the Board as no penalty whatsoever attaches 
for disobedience of the subpoena or subpoenas of the Board. 

8. Said Bill of Complaint fails to show that said defen¬ 
dants, members of the National Labor Relations Board, or 
any of them have threatened or have claimed to threaten 
or have immediately threatened to apply to the appropriate 
district court of the United States for an order enforcing 
compliance with said subpoena heretofore issued by the 
Board pursuant to Section 11(2) of the Act. 
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9. Said Bill of Complaint fails to allege that! any sub¬ 
poenas have been issued to compel the attendance of plain¬ 
tiff or its employees or other witnesses, or the production 
of any of plaintiff’s books, papers, records or other docu¬ 
ments, or that any proceeding* has been begun or is imme¬ 
diately threatened to be begun against plaintiff In the ap¬ 
propriate district court of the United States pursuant to 
Section 11(2) of the Act. 

10. It appears on the face of the Bill of Complaint that it 
is beyond the power of the said defendants, members of the 
National Labor Relations Board or any of their agents un¬ 
der the National Labor Relations Act to attempt to prose¬ 
cute or to prosecute the plaintiff in any respect involving 
any fine or forfeiture or penalty, and there is accordingly 
no occasion whatever to enjoin the defendants from doing 
any matter or thing in that respect, all such prbsecutions 
which might be made under the National Labor j Relations 
Act being a matter solely within the power and!discretion 
of the Attorney General of the United States anq his assis¬ 
tants and the several United States attorneys, jno one of 
whom is or has been made a pary to this action. 

11. Said Bill of Complaint fails to allege that said defen¬ 
dants, members of the National Labor Relations Board or 
any of their agents have claimed, exercised or threatened to 
exercise any power or authority to prosecute the plaintiff 
criminally under Section 12 of the said Act or that said de¬ 
fendants or any of their agents have recommenced or re¬ 
quested or threatened to recommend or request that the ap¬ 
propriate criminal enforcement authorities of tjhe United 

States institute a prosecution under section 12 or 
70 that said enforcement authorities have threatened to 
institute any such prosecution; and said Bill of Com¬ 
plaint fails further to allege wherein opportunity to plain¬ 
tiff to defend in any such prosecution, if any were brought 
or threatened, would not afford a plain, adequate and com¬ 
plete remedy for the review and redress of any matter of 
law and fact raised in said Complaint in connection with the 
alleged fear of prosecution under said Section 12 of the 
Act. 

12. Said Bill of Complaint fails to show that said defen¬ 
dants threatened or have claimed to threaten or have imme¬ 
diately threatened to make and issue any final or other 
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order of the National Labor Relations Board under Sec¬ 
tion 10 of the said Act, requiring plaintiff to cease and de¬ 
sist from any unfair labor practice defined in Section 8 
thereof, or to take any affirmative action, including rein¬ 
statement of employees with or without back pay, to effec¬ 
tuate the policies of said Act; and it appears on the face 
of the Bill of Complaint that said defendants may not issue 
such orders to plaintiff to cease and desist and to take ap¬ 
propriate affirmative action until after a full hearing, as 
heretofore outlined, and that said final orders are enforce¬ 
able only when affirmed and enforced by court order in ap¬ 
propriate proceedings, in the Circuit Court of Appeals un¬ 
der Section 10 of the Act, the affirmance or modification 
thereof being within the power of the Circuit Court of Ap¬ 
peals, and the proceedings for the enforcement thereof 
being for the enforcement of the order of the Circuit Court 
of Appeals and not of the order of the National Labor Re¬ 
lations Board and that in said proceeding before the Circuit 
Court of Appeals, plaintiff has a right not only to a review 
of the order of the Board upon the entire record but to a 
ruling upon and the determination of the constitutionality 
of the National Labor Relations Act, the applicability of 
the said Act to the plaintiff and the jurisdiction of the 
Board over the plaintiff. 

13. The National Labor Relations Act is valid and con¬ 
stitutional as an appropriate exercise of the right of Con¬ 
gress to regulate commerce among the several states, and 
as a necessary and proper law to carry such power into exe¬ 
cution, the provisions thereof fully satisfying the require¬ 
ments of due process under the Constitution of the United 
States, and establishing an administrative machin- 
71 ery of a familiar and judicially approved pattern 
consistent with all the provisions of the Constitution 
of the United States; and the purpose of the proceedings in¬ 
stituted against the plaintiff under said Act is the deter¬ 
mination, in accordance with the provisions of said Act, of 
the question whether or not any unfair labor practices af¬ 
fecting commerce, as alleged in the complaint issued under 
said Act against the plaintiff, have been engaged in by the 
plaintiff, the only provisions of law for the determination 
of said question being the provisions of the National Labor 
Relations Act and the method thereby prescribed being ex¬ 
clusive. 
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14. Said Bill of Complaint fails to' present a ca(se or con¬ 
troversy for the determination of this Honorable Court 
within the meaning* of Article III, Sections 1 and 2 of the 
United States Constitution. 

15. Large public interests are concerned herein and the 
issuance of an injunction will seriously embarrass the ac¬ 
complishment of important governmental ends and will in¬ 
terfere with an agency of the government in the perform¬ 
ance of its duties. 

Defendants J. Warren Madden, John M. Carmodv and 
Edwin S. Smith individually and as members of the Na¬ 
tional Labor Relations Board accordingly rejspectfully 
move this Honorable Court that the Bill of Complaint be 
dismissed, and the order to show cause be vacated, with 
costs. 


CHARLES FAHY, 

MALCOLM F. HALLpAY, 
Attorneys appearing Jor defen¬ 
dants, J. Warren \ Madden, 
John M. Carmody a\nd Edwin 
S. Smith, individually and as 
members of the National Labor 
Relations Board. 

72 Rule to Show Cause 

Filed April 24, 1936. 

Upon consideration of the verified Amended and Sup¬ 
plemental Bill of Complaint and Petition for Declaratory 
Judgment of Bethlehem Shipbuilding Corporation, Ltd., 
filed herein the 24th day of April, 1936, it is by the Court on 
this 24th day of April, 1936, 


ORDERED that the above-named defendants^ and each 
of them, appear in this Court on the 28th day of April, 
1936, at the hour of ten o’clock a. m., or as soon thereafter 
as counsel may be heard, and show cause, if any phev have, 
why they, individually and as members of the National 
Labor Relations Board, or any of them, their ai|td each of 
their agents, agencies, assistants, employees and| represen¬ 
tatives, and each of them, and their sucbessors in 
73 office, and each of them, and their assistants, agents, 
agencies, employees and representatives, and each of 
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them, should not be restrained and enjoined, pendente lite, 
from holding* or causing* to be held, at any time or times, a 
hearing for the purpose of determining* whether or not the 
above-named plaintiff has engaged in any so-called unfair 
labor practices under the National Labor Relations Act at 
the Potrero and Hunters Point Works of its Union Plant 
at San Francisco, California, and from having any proceed¬ 
ings or taking any action whatsoever, at any time or times, 
with respect thereto: Provided, that a copy of this order 
and of the Amended and Supplemental Bill of Complaint 
and Petition for Declaratory Judgment filed herein be 
served on each of said defendants forthwith. 

PEYTON GORDON, 
Justice. 

74 Filed April 24,1936. 

Acknowledgment of service of the rule to show cause 
issued on April 24, 1936, upon the verified amended and 
supplemental bill of complaint, and petition for declaratory 
judgment of Bethlehem Shipbuilding Corporation, Ltd., 
filed April 24, 1936, is hereby noted this 24th dav of April, 
1936. - " ' 

1 CHARLES FAHY by WM. R. WALSH, 

Attorney for Defendants. 

75 Amended Return. 

Filed April 28, 1936. 

To the Honorable the Judges of the Supreme Court of the 
District of Columbia: 

Now come the defendants, J. Warren Madden, John M. 
Carmody and Edwin S. Smith, individually and as members 
of the National Labor Relations Board, and for their 
amended return to the rule to show cause in the within ac¬ 
tion, state as follows: 

1. Defendants admit each and every allegation contained 
in paragraph (1) of the Amended and Supplemental Bill of 
Complaint. 

2. Defendants admit each and every allegation contained 
in paragraph (2) of the Amended and Supplemental Bill 
of Complaint. 

3. Defendants, for lack of knowledge, deny each and 
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every allegation contained in paragraph (3) of the Amended 
and Supplemental Bill of Complaint except that, on infor¬ 
mation and belief, they admit that plaintiff is now and has 
been for many years engaged in the business of repairing 
and servicing of vessels at San Francisco Harbor} City and 
County of San Francisco, State of California, at its Union 
plant. 

4. For lack of knowledge, defendants deny each and every 
allegation contained in paragraph (4) of the Amended and 
Supplemental Bill of Complaint. 

76. 5. For lack of knowledge, defendants cjleny each 

and every allegation contained in paragraph (5) of 
the Amended and Supplemental Bill of Complaint. 

6. For lack of knowledge, defendants deny each and every 
allegation contained in paragraph (6) of the Amended and 
Supplemental Bill of Complaint except that, on in::ormation 
and belief, they admit that plaintiff at its Union plant en¬ 
gages in the business of making repairs to vessels of vari¬ 
ous kinds, sizes and descriptions owned by otheii than the 
plaintiff. 

7. For lack of knowledge, defendants denv each and everv 
allegation contained in paragraph (7) of the Amended and 
Supplemental Bill of Complaint. 

8. For lack of knowledge, defendants deny 
every allegation contained in paragraph (8) of the 
and Supplemental Bill of Complaint. 

9. For lack of knowledge, defendants deny each hnd every 
allegation contained in paragraph (9) of the Amended and 
Supplemental Bill of Complaint. 

10. Defendants admit the quotations set forth in para¬ 
graph (1) of the Amended and Supplemental Bill of Com¬ 
plaint are taken from the National Labor Relations Act and 
aver that such quotations do not adequately and completely 
set forth the National Labor Relations Act, and reference is 
made to said Act for a complete and adequate statement of 
its provisions. 

11. Defendants admit each and every allegation contained 
in paragraph (11) of the Amended and Supplemental Bill 
of Complaint and aver that the contents of the notice of 
hearing are not accurately and completely described in said 
paragraph (11) of the Amended and Supplemental Bill of 
Complaint, and reference is made to the notice of hearing 
itself attached to the Amended and Supplemental Bill of 


each and 
Amended 
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Complaint for a full, accurate and complete statement of its 
contents, and defendants further aver that said notice of 
hearing specified that the hearing would he conducted 

77 before the National Labor Relations Board by a Trial 
Exafniner to be designated by it, and defendants fur¬ 
ther aver that said notice of hearing notified plaintiff that 
it had the right to file an answer on or before April 4, 19 ; 36. 

12. Defendants deny each and every allegation contained 
in paragraph (12) of the Amended and Supplemental Bill 
of Complaint except that they admit that the hearing now 
scheduled before the National Labor Relations Board bv a 
Trial Examiner, as set forth in said notice of hearing, is on 
the allegations set forth in the Board’s complaint and is 
held for the purpose of determining whether or not plain¬ 
tiff at its Union plant has engaged in unfair labor practices 
affecting commerce as defined in the National Labor Rela¬ 
tions Act and except that they admit that no formal hear¬ 
ing has been held or evidence received in connection with 
the allegations set forth in the Board’s complaint, and ex¬ 
cept that defendants admit that, after the proceedings pre¬ 
scribed by the National Labor Relations Act and a full 
record has been made, and it appears that plaintiff has en¬ 
gaged in unfair labor practices affecting commerce, the 
National Labor Relations Board under said Act can enter a 
cease and desist order directed to plaintiff and can direct 
plaintiff to take such affirmative action as will effectuate 
the policies of said Act, and defendants admit that in the 
event the Board issues such an order and plaintiff fails to 
comply therewith the Board may petition the Lmited States 
Circuit Court of Appeals for the enforcement of such order. 

Further with respect to said paragraph (12) of the 
Amended and Supplemental Bill of Complaint, defendants 
aver that, the hearing scheduled to be held on April 9, 1936, 
is for the purpose of determining whether plaintiff has com¬ 
mitted unfair labor practices affecting commerce, and de¬ 
fendants further aver that, if, upon all of the testimony 
taken, it appears that plaintiff has not engaged in unfair 
labor practices affecting commerce, the Board under said 
Act must dismiss its complaint. 

13. Defendants admit each and every allegation contained 

in paragraph (13) of the Amended and Supplemental 

78 Bill of Complaint. 

14. Defendants admit each and every allegation 
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contained 


contained 


1 

contained in paragraph (14) of the Amended an|l Supple¬ 
mental Bill of Complaint. 

15. Defendants admit each and every allegation con¬ 

tained in paragraph (15) of the Amended and Supplemental 
Bill of Complaint. j 

16. Defendants admit each and every allegation con 
tained in paragraph (16) of the Amended and Supplemental 
Bill of Complaint. 

17. Defendants deny each and every allegation 
in paragraph (17) of the Amended and Supplemental Bill 
of Complaint. 

18. Defendants deny each and every allegation [contained 
in paragraph (18) of the Amended and Supplemental Bill 
of Complaint. 

19. Defendants deny each and every allegation 
in paragraph (19) of the Amended and Supplemental 
Bill of Complaint except that, for lack of knowledge, 
they deny that subpoenas will be issued aiid except 
that, for lack of knowledge, they deny that further hear¬ 
ings may be held in Washington, D. C., and, £or lack of 
knowledge, defendants deny that the National Lpbor Rela¬ 
tions Board, its agents and agencies threaten jto require 
many employees of the plaintiff at its Union plant to ap¬ 
pear before a Trial Examiner as witnesses. 

20. Defendants deny each and every allegatiorj contained 
in paragraph (20) of the Amended and Supplemental Bill 
of Complaint. 

21. Defendants deny each and every allegation contained 
in paragraph (21) of the Amended and Supplemental Bill 
of Complaint and the plaintiffs aver that they dp not know 
whether or not as a result of the hearing scheduled to be 
held in pursuance to Section 9(c) of the National| 
lations Act if it will be necessary to hold an ele 
lect representatives for the purpose of collective bargain¬ 
ing and defendants further aver that they do not at this 
time know whether or not the National Laboif Relations 
Board has any jurisdiction of the plaintiff and further de¬ 
fendants aver that the foregoing facts are matters to be 
determined by evidence adduced at said hearings in accor¬ 
dance with the terms of the National Labor Relations Act 

and the Rules and Regulations of the National Labor 
79 Relations Board. 

22. Defendants deny each and every allegation con- 


Labor Re- 
tion to se- 
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tained in paragraph (22) of the Amended and Supple¬ 
mental Bill of Complaint except that, for lack of knowledge, 
they deny that the plaintiff has contracts of employment 
with its employees. 

23. Defendants deny each and every allegation contained 
in paragraph (23) of the Amended and Supplemental Bill 
of Complaint except that, for lack of knowledge, defendants 
deny the allegations contained in said paragraph (23) with 
respect to contracts entered into by plaintiff with its em¬ 
ployees and with respect to the present harmonious rela¬ 
tionship between plaintiff and its employees, with respect 
to the strike and results thereof, and with respect to the 
aims of Local No. 7. 

Further with respect to paragraph (23) of the Amended 
and Supplemental Bill of Complaint, defendants aver that 
the allegations contained therein with respect to contracts 
entered into by plaintiff and its employees, with respect to 
the strike condition, and the results thereof, and with re¬ 
spect to the aims of Local No. 7 have no bearing and are not 
material to the issues before this Court. The sole question 
before the National Labor Relations Board and the sole 
question which will be involved in the scheduled hearings is 
whether or not the plaintiff has committed unfair labor 
practices affecting commerce, and whether or not a ques¬ 
tion has arisen concerning the representation of plaintiff’s 
employees affecting commerce. The determination of these 
questions must be made in accordance with the provisions 
of the National Labor Relations Act and by the National 
Labor Relations Board, subject to the exclusive right of re¬ 
view by the appropriate Circuit Court of Appeals. 

24. For lack of knowledge, defendants deny each and 
every allegation contained in paragraph (24) of the 
Amended and Supplemental Bill of Complaint and aver 
that the allegations therein contained have no hearing and 
are not material to the issues before this Court. 

25. For lack of knowledge, defendants deny each and 
every allegation contained in paragraph (25) of the 

Amended and Supplemental Bill of Complaint, and 
80 defendants aver that the allegations therein con¬ 
tained have no bearing on and are not material to the 
issues before this Court. 

26. Defendants deny each and every allegation contained 
in paragraph (26) of the Amended and Supplemental Bill 
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of Complaint, including sub-paragraphs (1), (2),j(3), (4), 
(4a), (4b), (4c), (4d), (5), (6), (7), (8) and (9). 

27. For lack of knowledge, defendants deny pacli and 
every allegation contained in paragraph (27) of the 
Amended and Supplemental Bill of Complaint. 

28. Defendants deny each and every allegation contained 
in paragraph (28) of the Amended and Supplemental Bill 
of Complaint and further for their return, defendants aver 
that as a result of the hearing referred to in the Notice of 
Hearing dated April 4 (proceedings under Section 9(c) of 
the Act), that the defendants can issue no final order di¬ 
rected to the plaintiff or issue any order directfed to the 
plaintiff; tha.t the result of the aforesaid hearing is for the 
determination of whether or not as a part of its investiga¬ 
tion concerning the representation of plaintiff’s employees 
the National Labor Relations Board finds it necessarv to 
hold an election among the employees of plaintiffs Union 
plant for the purpose of ascertaining the name or names 
of the representatives of said employees for the purpose of 
collective bargaining. 

29. Defendants deny each and every allegation contained 
in paragraph (29) of the Amended and Supplemental Bill 
of Complaint. 

30. Defendants deny each and every allegation Contained 
in paragraph (30) of the Amended and Supplemental Bill 
of Complaint. 

31. Defendants deny each and every allegation contained 
in paragraph (31) of the Amended and Supplemental Bill 
of Complaint. 

32. Defendants deny each and every allegation pontained 
in paragraph (32) of the Amended and Supplemental Bill 
of Complaint. 

33. Defendants deny each and every allegation contained 
in paragraph (33) of the Amended and Supplemental Bill 
of Complaint. 

Defendants aver: 

81 34. The allegations contained in the Amended and 

Supplemental Bill of Complaint with respect to the 
business of the plaintiff and the relations between plaintiff 
and its employees have no hearing on and are noi; material 
to the issues before this Court. The purpose of th|e hearing 
scheduled and of the proceedings before the Bojjrd under 
Section 10 of the National Labor Relations Act is to deter- 
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mine whether or not the plaintiff has committed unfair 
labor practices, and the hearing scheduled and the proceed¬ 
ings before the Board under Section 9(c) of the Act is to 
determine whether or not there has arisen a question con¬ 
cerning the representation of the plaintiff’s employees af¬ 
fecting commerce. The determination of the question of 
whether or not the plaintiff has committed unfair labor prac¬ 
tices affecting commerce must be made in accordance with 
the provisions of the National Labor Relations Act, by the 
National Labor Relations Board, and subject to the exclu¬ 
sive revie>v of the appropriate Circuit Court of Appeals. 
As a result of the hearing scheduled under Section 9(c) of 
the National Labor Relations Act no final order can be 
made against or directed to this plaintiff by the National 
Labor Relations Board. 

35. The National Labor Relations Act is valid and consti¬ 
tutional and is the only law for the determination of the 
questions involved in the proceedings scheduled before the 
National Labor Relations Board, and the remedies provided 
by the National Labor Relations Act are exclusive. 

36. The plaintiff at its Union plant in San Francisco is 
engaged in interstate commerce and is dependent upon in¬ 
terstate commerce for its existence, but whether or not 
plaintiff is engaged in interstate commerce and whether 
or not plaintiff has committed unfair labor practices af¬ 
fecting commerce must be determined in accordance with 
the provisions of the National Labor Relations Act, and 
have no bearing on and are not material to the issues before 
this Court. 

37. The scheduled hearings referred to in the Amended 
and Supplemental Bill of Complaint do not involve any 
threat, danger or possibility of harm or injury to the plain¬ 
tiff and are scheduled in accordance with the terms of 

82 the National Labor Relations Act and the and the 
Rules and Regulations promulgated by the National 
Labor Relations Board pursuant to said Act. 

38. The issuance of any order by the National Labor 
Relations Board against the plaintiff is neither imminent 
nor certain as the same is a matter of future determination; 
no order can be made by the National Labor Relations 
Board in any event until after a hearing is held with a full 
opportunity for the plaintiff to offer testimony, present evi¬ 
dence, examine and cross-examine witnesses and to raise 



any and all objections to the constitutionality of the Na¬ 
tional Labor Relations Act and the jurisdiction of the Na¬ 
tional Labor Relations Board; and defendants further aver 
that the plaintiff may thereafter, depending upon the evi¬ 
dence in the hearing based upon Section 10 of the Act, do 
any of the following: (a) dismiss the complaint for lack of 
jurisdiction, in that the unfair labor practices charged 
therein may not be shown to affect commerce; (b) dismiss 
the complaint for lack of proof of the commission of or 
engaging in by the plaintiff of any of the unfair labor prac¬ 
tices charged "therein, and (c) dismiss the complaint in part 
and sustain the same with respect to the allegations which 
have been established and thereafter issue a final decision 
and a cease and desist order with respect to the unfair labor 
practices which have been established. 

39. The issuance of a cease and desist order in [the hear¬ 
ing based upon Section 10 of the Act, by the National Labor 
Relations Board to the plaintiff involves no restraint or 
legal compulsion upon the plaintiff, no fine, penalty or for¬ 
feiture is incurred by the plaintiff for non-compjliance or 
disobedience of the same and no order of the Bo^rd is en¬ 
forceable as such under the Act. Should the Bofird issue 
such order against the plaintiff, the same would n<it become 
enforceable unless and until: (a) the Board applies to the 
appropriate Circuit Court of Appeals under Section 10(e) 

of the National Labor Relations Act for an order .directing 

.... *■ 
compliance by the plaintiff with such order or the plaintiff 

petitions the Circuit Court of Appeals unddr Section 
83 10(f) of the Act for a review of the Board’s order, 

either of the foregoing procedures being bhsed upon 
the entire record of the proceedings before the Board with 
full opportunity to plaintiff for a review of said order upon 
the merits and for determination of all of the constitutional 
and jurisdictional questions; (b) the Circuit Court of Ap¬ 
peals reviews the case, sustains the order or some part 
thereof and issues its own final order. The enforceability 
of anv order which mav thereafter be made by the Circuit 
Court of Appeals would arise not by virtue of any of the 
provisions of the Act but by virtue of the powers inherent 
in the Circuit Court of Appeals as a duly constituted court 
of law to enforce its own orders. 

40. The foregoing procedure under the National Labor 
Relations Act affords the plaintiff a full, adequate, complete 
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and exclusive remedy. No fine, forfeitures, restraints or 
penalties of any kind are involved and no order of the Board 
can be enforced unless and until the Circuit Court of Ap¬ 
peals has finally heard and determined all issues and has 
rendered its own final order and no order is rendered bv 
the Circuit Court of Appeals until the plaintiff has been af¬ 
forded a full opportunity to be heard by said court on said 
questions constitutional, jurisdictional and otherwise. The 
Circuit Court of Appeals will not in any event issue an 
order directing* compliance with the National Labor Rela¬ 
tions Board’s order unless and until it determines: (a) that 
the National Labor Relations Act is constitutional; (b) that 
the Act is Applicable to the plaintiff, and (b) that the evi¬ 
dence supports the findings and decisions of the Board as 
to the merits. 

Any order directing compliance thereafter issued by the 
Circuit Court of Appeals would be based upon an adjudica¬ 
tion by a duly established Federal court on the very ques¬ 
tions which the plaintiff seeks to raise prematurely and col¬ 
laterally by this action in equity. 

41. There is no allegation in the Amended and Supple¬ 
mental Bill of Complaint that defendants have issued any 
subpoenas in this matter. The National Labor Relations 

Board or its members have power to issue subpoenas 
84 but 1 the enforcement of subpoenas issued by the 

Board or its members is within the sole province of 
the appropriate District Court of the United States wherein 
plaintiff could raise any defenses to which it is legally en¬ 
titled. No proceeding has been commenced or threatened 
in any District Court of the United States for the enforce¬ 
ment of any subpoenas under Section 11(2) of said Act. 

42. In the proceedings scheduled for hearing before the 
National Labor Relations Board under Section 9(c) the 
National Labor Relations Board can issue no final order 
against the plaintiff and the only thing that the National 
Labor Relations Board can do in the proceedings under 
Section 9 : (c) is to ascertain, either by hiding an election or 
otherwise, the name or names of the representatives of 
plaintiff’s employees that have been designated for the pur¬ 
pose of collective bargaining and publish this fact and cer¬ 
tify the results of the election to the plaintiff. After this 
has been accomplished, the National Labor Relations Board 
has no further duty concerning proceedings under Section 
9(c). 
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43. The only criminal provision set forth in the National 
Labor Relations Act is to be found in Section 12 thereof 
which is in no way involved herein and has up bearing 
upon the issues before this Court. The defendants or the 
National Labor Relations Board have no duties pursuant 
to said Section 12. The enforcement thereof is within the 
sole province of the Attorney General of the Unit 3 d States 
and the Department of Justice. The attention of the defen¬ 
dants has not been called to any wilful interference by the 
plaintiff with the Board or its agents, and no such (violation 
of Section 12 is contemplated. The defendants (have not 
requested the enforcement authorities of the United States 
to institute a prosecution under Section 12, and no such 
prosecution has been threatened or instituted. 

44. The plaintiff has failed to resort to any of !its reme¬ 
dies and has failed to exhaust its administrative [remedies 
which afford a plain, adequate and complete remedy with 
respect to any rights of the plaintiff involved in this pro¬ 
ceeding. 

45. The said Amended and Supplemental Bill of 
85 Complaint fails to present a case or controversy for 
determination of this Honorable Court within the 
meaning of Article III, Sections (1) and (2) of the United 
States Constitution. 

46. There are no allegations in the Amended and Supple¬ 

mental Bill of Complaint sufficient to showr that the plain¬ 
tiff is threatened with or is in danger of suffering any great, 
irreparable or immediate injury cognizable in ^quity by 
reason of any of the matters set forth in the Amended and 
Supplemental Bill of Complaint. i 

47. The plaintiff has a plain, adequate and complete rem¬ 
edy under the provisions of the National Labor Relations 
Act with respect to the rights growing out of matters and 
things alleged in the Amended and Supplemental Bill of 
Complaint. 

48. It is beyond the power of the defendants or the Board 
to prosecute or attempt to prosecute the plaintiff pi any re¬ 
spect involving any fine, penalty or forfeiture. 

49. Large public interests are concerned hereiij and the 
issuance of an injunction will seriously embarrass the ac¬ 
complishment of important governmental ends and will in¬ 
terfere with an agency of the Government in the perform¬ 
ance of its duties. 
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Wherefore, the defendants respectfully move this Honor¬ 
able Court that the application for injunction pendente lite 
should be denied and the order to show cause vacated with 
costs. 


J. WARREN MADDEN, 
EDWIN S. SMITH, 

Individually and as members of the 
National Labor Relations Board. 

CHARLES FAHY By M. F. HALIDAY, 

MALCOM F. HALIDAY, 

WM. R. WALSH, 


86 United States of America, 

District of Columbia , ss: 

J. Warren Madden, John M. Carmodv and Edwin S. 
Smith, being duly sworn, depose and say: that they are the 
defendants in the within cause of action, that they have 
read the within Amended Return and know the contents 
thereof, and that the same is true except for matters al¬ 
leged therein on information and belief, and as to those 

matters tliev believe them to be true. 

* 

J. WARREN MADDEN, 
EDWIN S. SMITH, 


Subscribed and sworn to before me this 28th dav of April, 
1936. 


JOHN E. LAWYER, 

Notary Public , District of Columbia , 


My commission expires September 8, 1939. 

[Notarial Seal] 

87 Stipulation. 

Filed April 28, 1936. 

It is stipulated by and between counsel for the plaintiff 
and counsel for the defendants that this case may be heard 
on the plaintiff’s application for an injunction pendente 
lite contained in the Amended and Supplemental Bill of 
Complaint and the defendants’ Motion to Dismiss filed to 
the original Bill of Complaint. 
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It is further stipulated that the Motion to Dismiss the 
Bill of Complaint heretofore filed may be refiled to apply 
to the Amended and Supplemental Bill of Complaint. 

RICHARD H. WILMER j 

DOUGLAS L. HATCH, | 

Attorneys for Plaintiff. 

CHARLES FAHY by \VM. Rj WALSH 
MALCOLM F. HOLLIDAY 
WM. R. WALSH J 

Attorneys for Defendants. 

Memorandum. 


88 


Filed April 29, 1936. 


principal 


Plaintiff is a Delaware corporation with its 
place of business in Bethlehem, Pennsylvania, and operates 
two ship yards in San Francisco, California, known as its 
Union plant, in which it engages in the business of build¬ 
ing, repairing and servicing of ships. 

On March 28, 1936, Alice N. Rosseter, Regional Director 

Relations 
initiating 


lion plant, 


for the Twentieth Region of the National Labor] 

Board, filed a complaint charging plaintiff with 
the formation of a labor organization at the U 
dominating and interfering with the administration of said 
labor organization, and with refusing to bargain collectively 
with Industrial Union of Marine and Shipbuilding Workers 
of America, Local No. 7, all of which are alleged to be un¬ 
fair labor practices under the National Labod Relations 
Act. 

On April 4, 1936, representatives of Local No. 7, Indus¬ 
trial Union of Marine and Shipbuilding Worker^ of Amer¬ 
ica, filed a petition with the National Labor Relations Board 
for an investigation and certification of representatives of 
the employees of plaintiff under SectioJi 9 of the 
89 National Labor Relations Act. The Regional Direc¬ 
tor for the Twentieth Region of the National Labor 
Relations Board issued a notice of hearing on said petition. 
The hearing on the complaint of unfair labor practices and 
the hearing on the petition were both scheduled to be held 
on April 9,1936, at San Francisco, California, abd the hear¬ 
ings so scheduled were postponed and have ncjt yet been 
held. 
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Plaintiff alleges that the scheduled hearings before the 
National Labor Relations Board will cause it irreparable 
damage and deprive it of the right to bargain individually 
with its several employees in matters relating to their em¬ 
ployment. I do not find that the conduct of the scheduled 
hearings will cause or have threatened to cause plaintiff any 
great or irreparable damage cognizable in equity. 

It seems to me that the legal principles are applicable 
here as in the case of Heller Bros. Co. v. Ralph A. Lind , 
et al , Equity No. 60593 in this Court, decided April 2, 1936, 
and therefore the application for injunction pendente lite 
should be ! denied, the petition for declaratory judgment 
should be denied, and the Amended and Supplemental Bill 
of Complaint should be dismissed. 

Dated April 29, 1936. 

JESSE C. ADKINS, 

Justice. 

90 In the Supreme Court of the District of Columbia. 

Holding an Equity Court 
Equity No. 60593. 

Heller Brothers Company, etc. 

vs. 

Ralph H. Lind, Regional Director for the Eighth Region 
of National Labor Relations Board, etc., et al. 

Memorandum. 

Filed April 2, 1936. 

This is a suit against the members of the National Labor 
Relations Board and their regional director for the eighth 
region, Mr. R. A. Lind. Plaintiff is an Ohio corporation 
with a factory at Newcomerstown, Ohio at which plaintiff 
manufactures files and other small tools. 

On January 21, 1936 Mr. Lind as regional director of 
the Board issued a complaint charging plaintiff with spon¬ 
soring the formation of a company union and with interfer¬ 
ing with the rights of its employees to self-organization. 
This was charged to be a violation of section 8(1) and (2) 
of the National Labor Relations Act of July 5, 1935. A 
subpoena was issued to A. G. Heller, agent in charge of 
plaintiff’s business in Ohio, to produce at the hearing cer- 
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tain books, records, correspondence and documents of plain¬ 
tiff which would show the facts from which it could be de¬ 
termined whether plaintiff was engaged in interstate com¬ 
merce or whether its business came within the Expression 
“affecting commerce” as defined in section 2 of the Act. 

Plaintiff obtained a rule to show cause why defendants 
should not be enjoined pending the suit from further 
91 prosecution of the complaint, further enforcement of 
the statute, from examining the books, records and 
documents of plaintiff and from compelling production 
thereof, and from interfering with the conduct of] plaintiff’s 
officers and the relations between plaintiff aijd its em¬ 
ployees. The matter was heard upon the return of defen¬ 
dants, and affidavits, and also on defendants 7 1 motion to 
dismiss. 

The National Labor Relations Act of July 5, 1935—the 
procedural features of which are patterned largely on the 
Federal Trade Commission Act—provides for enforcement 
of orders of the Labor Board by the appropriate United 
States Court of Appeals. That Court may malje a decree 
enforcing, modifying or setting aside in whole or in part 
the Board’s order. Until such decree no order of the Board 
has any legal force. In reaching its decision the Court of 
Appeals may consider all the objections which are now 
made by the plaintiff. 

The remedy thus given has been held adequate as to the 
Federal Trade Commission and other similar bodies created 
by Congress. 

Plaintiff contends that the Labor Act is wholly unconsti¬ 
tutional and that the procedural provisions fall with the 
rest of the Act; that the holding of the proposed hearing 
will cause it irreparable injury and damage, aijid that the 
remedy given by the statute is in adequate. Foij* these rea¬ 
sons plaintiff asserts that equity has jurisdiction to enjoin 
the Labor Board from proceeding further. 

After careful study of the able and comprehensive briefs 
filed bv counsel on both sides in this and other cases this 
day decided, I conclude that the statute involved gives the 
plaintiff adequate remedy, and the application for a re¬ 
straining order should be denied. 

92 1—Counsel for plaintiff contend that the National 

Labor Relations Act is unconstitutional in its en- 
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tirety, while defendants ’ counsel take the contrary position. 
The latter also argue that the statute is constitutional at 
least as applied to interstate bus companies and other simi¬ 
lar forms of activity, citing Texas £ New Orleans R. R. Co. 
v. Brotherhood of Ry. Clerks, 281 U. S. 548. 

That case held constitutional the Railway Labor Act of 
May 20,1926, 44 Stat. 577, U. S. Code Title 45, sections 151- 
163. That statute recognized the right of railway em¬ 
ployes to bargain collectively, and provided that represen¬ 
tatives should be designated by the respective parties 
“without interference, influence or coercion exercised by 
either party over the self-organization or designation of 
representatives by the other” (p. 558). 

Sections 7 and 8(2) of the present statute contain sub¬ 
stantially the same provisions as those under considera¬ 
tion in the foregoing case. 

While the present Act in other provisions goes much fur¬ 
ther than the Railway Labor Act of 1926, section 15 pro¬ 
vides that if any provisions of the Act shall be held invalid 
the remainder of the statute shall not be affected thereby. 

In view of this decision of the Supreme Court I do not 
think the present statute is wholly unconstitutional. 

See Associated Press v. Herrick, et al, decided March 17, 
1936 by Judge Bondy, and Precision Castings Co. Inc. v. 
Borland, decided March 6, 1936 by Judge Rippey. 

It follows that the provisions of the Act dealing with 
remedv are valid. 

I agree with defendants’ counsel that it is not necessarv 
in this case to pass on the validity of the remainder of the 
statute. 

93 2—In my opinion plaintiff does not show irrepara¬ 

ble damage. 

(a) Obedience to a subpoena of the Board can be enforced 

onlv bv a District Court of the United States. 

* * 

This is i the view taken bv counsel for defendants. See 
paragraph 21 of defendants’ Return and paragraph 6 of the 
motion to dismiss. Counsel for plaintiff contend that re¬ 
fusal to obey a subpoena will violate section 12 which im¬ 
poses severe penalties upon any person who shall wilfully 
resist, prevent, impede or interfere with any member of the 
Board or any of its agents or agencies in the performance 
of their duties. 



J. W. MADDEN, J. M. CARMODY AND E. S. SMITH. 


73 


Judge Bondy in Associated Press v. Herrick, \ said— 

“ Subpoenas of the Board arc not enforceable Without in¬ 
tervention of the court. In case of contumacy 6r refusal 
to obey the subpoena of the Board it can merely apply to a 
court for an order requiring obedience to the jsubpoena. 

7 s ti ch a court order is enforceable by contempt pro¬ 
ceedings.’ ’ 

I agree with this construction, and hold that 
to obey a subpoena is not punishable under sectibn 12. 

The Board having assumed the legal position just 
adopted I think the Board is estopped to take a! different 


a refusal 


anv mat- 
* 

Davis v. 


e of busi- 
complain- 


position in so far as this plaintiff is concerned iq 
ter arising out of the present complaint. See 
Wakelee, 156 U. S. 680, 689. 

Judge Bondy said in the above case— 

'w' V 

‘‘The Act however does not give the Board or its investi¬ 
gators any authority to enter complainant’s plac 
ness or to examine its records or to interview 
ant’s employees on complainant’s premises witjiout com¬ 
plainant’s acquiescence, otherwise than by ordbr of the 
Court under Sec. 11(2) of the Act. The provisions that the 
Board shall have access to evidence must be read jin connec¬ 
tion with the provisions for the issuance and enforcement 
of subpoenas”. 

I adopt this as a proper construction of Section 11(2) 
of the Act. 

94 (b) Counsel disagree as to the proper; construc¬ 

tion of Section 12 of the Act. 

Plaintiff does not allege that it wishes or intends to vio¬ 
late this section, or that any one is threatening to pnforce it. 

I think I should not attempt to construe section 12 be¬ 
cause (i) of the failure to allege that some one threatens to 
enforce that section. See Sparks, U. S. A tty. vjMellwood 
Dairy, 74 F(2d) 695, 697; and (ii) because defendants have 
no authority to enforce section 12 and the law 7 enforcement 
officers of the Government are not made parties. See Book¬ 
binders Trade Asso. v. Book Mfgrs. Inst. 7 Fed. fjsupp. 847, 
848; Appalachian El. Power Co. v. Smith, 67 F(2d) 451. 

(c) Plaintiff alleges that it will suffer irreparable injury 
because of the necessary expense of the hearing before the 
Board by interruption to its business due to the absence of 
employes as witnesses, by disruption of its amicjable rela- 
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tions with its employes, and by unfavorable publicity which 
will result in loss of business. 

Plaintiff will be put to expense in defending the proceed¬ 
ing before the National Labor Relations Board. But I am 
unable to say that there will be a saving by transferring 
the trial in the first instance to the court. And if the court’s 
decision should be adverse to plaintiff such expenses would 
be increased. In Chamber of Commerce of Minneapolis v. 
Federal Trade Commission, 280 F. 45 and U. S. v. Illinois 
Central R. R. Co ., 244 U. S. 82, 85 it was held that such ex¬ 
pense was not ground for enjoining the proceeding. 

Nor is damage to be suffered from the publicity of a hear¬ 
ing sufficient ground for injunction. See E. Griffiths 
Hughes v. Federal Trade Commission , 63 F(2d) 362, 61 
App. D. C. 386, U. S. v. Los Angeles R. R. Co. 273 U. S. 

299, Penn. R. R. Co. v. U. S. Railroad Labor Board, 
95 261 U. S. 72, Richmond Hosiery Mills v. Camp, 74 

F(2d) 200. 

And it is not clear that the friendly relations between 
plaintiff and its employes would suffer less by reason of the 
hearing in court than by the hearing before the Board. 

As I understand the authorities these matters do not jus¬ 
tify an injunction. 

3—In my opinion the remedy given by the statute is ade¬ 
quate. 

An order of the Board is not self enforceable. If the 
employer does not comply the order has no compulsory ef¬ 
fect until it is reviewed and enforced by the appropriate 
Circuit Court of Appeals. The employer may request the 
court to modify the order or set it aside; the Board may 
ask for a decree enforcing its order, and in the latter event 
(and possibly in the former event) the decision of the court 
may be reviewed by the Supreme Court. 

The employer has the right to raise before the Circuit 
Court of Appeals all of the questions sought to be raised 
in the present bill. 

It has been held that this procedure gives a complete and 
adequate remedy and that the Equity Court may not at the 
threshold of the inquiry enjoin the administrative tribunal 
from proceeding to a decision. See Chamber of Commerce 
of Minneapolis v. Federal Trade Commission, 280 F. 45; 
Hurst v. Federal Trade Comm,issiayi, 268 F. 874; Royal 
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Baking Powder Co. v. Federal Trade Commission, |32 F(2d) 
966, 59 App. D. C. 70, 72; Sykes v. Jenny Wrenh\, 64 App. 
D. C. 370, 78 F(2d) 729; Federal Trade Commission v. 
Maynard Coal Co. 57 App. D. C. 297, 22 F(2d) 873; Fed¬ 
eral Trade Commission v. Claire Furnace Co. 274 TJ. S. 
160. 

In view of the construction I have given the Labor 
96 Act I think the decisions of the Court of Appeals in 
Federal Trade Commission v. Millers National Fed¬ 
eration, 57 App. D. C. 360, 23 F. (2d) 968 and 60 App. D. C. 
68, 47 F. (2d) 428 are consistent with my conclusion. 

Croivell v. Benson, 285 U. S. 22 has not been interpreted 
as invalidating the procedural provisions of thji Federal 
Trade Commission Act. I think it should have the same 
construction with respect to the present statute. See Arkan¬ 
sas Wholesale Grocers’ Assn. v. Federal Trade Comm., 18 
F. (2d) 866, 870, certiorari denied 275 U. S. 5^3; Radio 
Commission v. Nelson Bros., 289 U. S. 266, 277; Krautz v. 
Dunning, 69 F. (2d) 802. 

I cannot agree with counsel for plaintiff that th^ decisions 
of the Supreme Court in Railroad Retirement Board v. 
Alton R. Co., 295 U. S. 330 and Richert Rice Mills v. Fon- 

' _ j 

tenot, 80 Lawvers Ed. 143 are inconsistent with the cases 
herein relied on; the procedural provisions of tjliose stat¬ 
utes were verv different, and the facts relied on to show 
irreparable injury also were quite different. 

4— In the two cases filed to restrain proceedings by the 
National Labor Relations Board which have reached the 
Circuit Courts of Appeals the latter courts denied applica¬ 
tions for temporary injunction. See Bemis Bros. Bag Co. v. 
Feidelson, in the Sixth Circuit, February 6, 1936 and Brad¬ 
ley Lumber Co. v. National Labor Relations Board, in the 
Fifth Circuit, February 22, 1936. 

5— For the foregoing reasons I conclude that the applica¬ 
tion for an injunction, pendente lite should be denied, and 
that the motion to dismiss the bill of complaint should be 


granted. 


April 2, 1936. 


JESSE C. ADKINS, 

justice. 
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97 Findings of Fact and Conclusions of Law. 

Filed April 29, 1936. 

In the above-entitled cause heard before the undersigned 
Justice of the Supreme Court of the District of Columbia 
sitting* in equity on an application by the plaintiff for an 
injunction pendente lite against the defendants, the Court, 
from the pleadings, and exhibits filed, makes the following 
findings of fact and reaches the following conclusions of 
law: 

Findings of Fact. 

1. The plaintiff is a corporation organized and existing 
under the laws of the State of Delaware and has its prin¬ 
cipal office in Bethlehem, Pennsylvania, and at its Union 
Plant in San Francisco, California engages in the building, 
repairing and servicing of ships. 

2. The defendant J. Warren Madden is Chairman and 

Member and the defendants John M. Carmodv and Edwin 

•• 

S. Smith are Members of the National Labor Relations 
Board, appointed by the President of the United States by 
and with the advice and consent of the Senate, pursuant to 
the authority of the National Labor Relations Act, ap¬ 
proved July 5, 1935, and are at present acting as the Na¬ 
tional Labor Relations Board, said Board having its prin¬ 
cipal office in the District of Columbia. 

3. On March 28, 1936, Alice M. Rosseter, Regional Direc¬ 
tor for the Twentieth Region of the National Labor Rela¬ 
tions Board, filed a complaint charging plaintiff with ini¬ 
tiating the formation of a labor organization at the union 
plant of plaintiff, dominating and interfering with the ad¬ 
ministration of said labor organization, and with re- 

98 fiising to bargain collectively with Industrial Union 
of Marine and Shipbuilding Workers of America, 

Local No. 7, all of which are alleged to be unfair labor prac¬ 
tices under the National Labor Relations Act and in viola¬ 
tion of Section 8, subdivisions (1), (2) and (5) thereof and 
issued a notice of hearing on the allegations set forth in said 
complaint to be held at San Francisco, California, at 10 
a. m. on the 9th day of April, 1936. The hearing noticed to 
be held upon said complaint was postponed and has not yet 
been held. 

4. On April 4, 1936 representatives of Local No. 7 of In¬ 
dustrial Union of Marine and Shipbuilding Workers of 
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America filed a petition with the National Labor Relations 
Board for investigation and certification of representatives 
of the employees of plaintiff under Section 9(c) of the Na¬ 
tional Labor Relations Act. The Regional Directo:: for the 
Twentieth Region of the National Labor Relations Board 
issued a notice of hearing to be held at San Francisco, Cali¬ 
fornia, at 10 a. m. on the 9tli day of April, 1926. The hear¬ 
ing scheduled before the National Labor Relations Board 
has been postponed and has not yet been held. 

5. The conduct of the hearings scheduled by the National 
Labor Relations Board under the terms of the National 
Labor Relations Act will not cause and has not threatened 
to cause plaintiff any great or irreparable damage cogniza¬ 
ble in equity by reason of any matter set fort^i in the 
Amended and Supplemental Bill of Complaint. 


6. The plaintiff does not allege in its Amended hnd Sup¬ 


plemental Bill of Complaint that it wishes or intends to 
violate Section 12 of the National Labor Relations Act or 
that any one is threatening to enforce that SectioiJ against 
plaintiff. I 

7. If the plaintiff appears and defends said comjolaint of 
alleged unfair labor practices it will incur expense and be 
put to inconvenience in connection with the proceeding of 
the Board, the exact amount or nature of which is nbt ascer¬ 
tainable, and it is not apparent that such expensd and in¬ 
convenience would be greater than the expense or inconveni¬ 
ence of this suit. 

8. Additional findings of fact set forth in the Memoran¬ 
dum of the Court rendered on April 2, 1936, in th^ case of 
Heller Brothers Company of New comer st own v. Ijlalph A. 
Lind, Equity No. 60593, are incorporated herein add made 
a part hereof, as well as the facts set forth in thb memo¬ 
randum rendered in this case. 


99 


Conclusions of Law. 


1. The National Labor Relations Act by its termsf affords 
an adequate remedy. 

2. Orders of the National Labor Relations Board are not 
self-executing and are not enforceable until reviewed by the 
appropriate United States Circuit Court of Appeals. That 
Court may make a decree enforcing, modifying or setting 
aside, in whole or in part, the Board’s order. 
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3. The plaintiff may raise all the questions sought to be 
raised here before the Circuit Court of Appeals in the event 
the Board seeks to enforce its order against the plaintiff or 
plaintiff seeks to review the Board’s order. 

4. In the proceeding before the National Labor Relations 
Board, under Section 9(c) of the National Labor Relations 
Act, the Board can enter no final order directed to plaintiff. 

5. Jurisdiction to review final orders of the National 
Labor Relations Board and to determine constitutional and 
jurisdictional questions is vested exclusively in the Circuit 
Court of Appeals after application of the National Labor 
Relations Act bv the National Labor Relations Board and 
after a full development of the facts, in accordance with the 
terms of the National Labor Relations Act. 

6. Refusal by the plaintiff to obey the subpoena of the 
Board is not punishable under Section 12 of the National 
Labor Relations Act; obedience to the Board’s subpoena 
can be enforced only in the United States District Courts 
under Section 11(2) of the National Labor Relations Act. 

7. The plaintiff will not suffer great or irreparable dam¬ 
age or injury cognizable in equity by reason of any matter 
alleged in the Amended and Supplemental Bill of Com¬ 
plaint. 

8. The National Labor Relations Act is not wholly un¬ 
constitutional. 

9. The application for an injunction pendente lite should 
be denied, the petition for declaratory judgment should be 

denied and the motion to dismiss the bill should be 
100 granted. 

10. Additional conclusions of law set forth in the 
Memorandum of the Court rendered on April 2, 1936, in 
the case of Heller Brothers Company of Newcomerstoivn v. 
Balph A. Lind, Equity 60593, are incorporated herein and 
made a part hereof, as well as the facts set forth in the 
memorandum rendered in this case. 

JESSE C. ADKINS, 

Justice. 


Dated: April 29, 1936. 
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101 Plaintiff’s Exceptions to the Court’s Findings and 
Conclusions and Refusals to Find and Conclude and 

issue a Preliminary and a Permanent Injunction and 
Enter a Declaratory Judgment. 

Filed April 29,1936. j 

I. Plaintiff excepts to Findings of Fact Nos. 5, 6, |7 and 8 
made and entered by the Court herein and to each and every 
part thereof and to each such finding and part thereof sev¬ 
erally as not supported by and contrary to the pleadings 
and the evidence; as constituting in whole or in part con¬ 
clusions of law, and as erroneous in fact and in law and as 
inconsistent with facts found or not denied. 

II. Plaintiff excepts to each and every conclusion of law 
reached and entered bv the Court herein, Conclusidns Nos. 
1, 2, 3, 4, 5, 6, 7, 8, 9 and 10, severally, and each and every 
part thereof, severally, as erroneous in law; as contrary 
to the pleadings, the evidence, and the law; and as not sup¬ 
ported by the pleadings or the evidence; and as inconsistent 
with facts found or not denied. 

III. Plaintiff excepts to the failure and refusal of 

102 the Court to accept and adopt the plaintiff’s Pro¬ 
posed Findings of Fact on the Application for a Pre- 

liss the 
petition 
ance of 


liminary Injunction and on the Motion to Disr 


Amended and Supplemental Bill of Complaint and 
for Declaratory Judgment as follows, or the subs 
them; and to the failure and refusal of the Court tlo adopt 
each of such findings and each part thereof, severally, or 
the substance thereof: 

1. The facts as stated in the Amended and Supplemental 
Bill of Complaint and Petition for Declaratory Judgment, 
including without limitation of the foregoing: 

(a) The plaintiff, Bethlehem Shipbuilding Corporation, 
Ltd., owns and operates an integrated manufacturing plant 
at San Francisco, California, comprising two shipyards, 
known, respectively, as the Potrero Works and Hunters 
Point Works, both located on San Francisco Bay al|)out five 
miles apart. Each of said Works is a unit of what is known 
as the Union Plant of the plaintiff. The Potrero Works is a 
shipyard designed for and adapted to the building^ and re¬ 
pairing of vessels. The Hunters Point Works comp rises 
a shipyard designed for and adapted to the repairing of 



80 BETHLEHEM SHIPBUILDING CORPORATION, LTD., VS. 

vessels an also adapted to the building* of vessels. At the 
Potrero arid Hunters Point Works there are numerous 
buildings, ihops, drydocks, and other equipment. In re¬ 
pairing vessels at the Potrero and Hunters Point Works 
the plaintiff does so only under specific contracts with those 
for whom such vessels are repaired. In building vessels the 
plaintiff does so only under specific contracts with those 
for whom such vessels are built. In the case of the prepon¬ 
derant proportion of the volume of repair work done on 
vessels by the Potrero and Hunters Point Works during the 
calendar year 1935 the vessels were not fit for ser- 
103 vice and were not used therein during the time the 
repairs were made. Such proportion was not less 
than 94% of the volume of work done by said Works in 
connection with repairing of vessels as related to total bill¬ 
ings for repair work to vessels done by said Works during 
said calendar year. Of the total billings for work done at 
the Potrero and Hunters Point Works for the calendar year 
1935, approximately 16% thereof was for building new 
vessels, mining machinery, dredges and dredging equip¬ 
ment, metal tools and other miscellaneous machinery, im¬ 
plements and equipment, and approximately 84% thereof 
was for repairing vessels. The repair work done on ves¬ 
sels at said Works is not the ordinary repair work that may 
be done by crews of vessels but is the type of repair work 
of an important and extraordinary nature which necessi¬ 
tates special skill and equipment and generally requires the 
particular vessels to be laid up. In the case of all vessels 
repaired by said Works during the calendar year 1935 either 
new materials were used in making the required repairs to 
such vessels or damaged parts of the particular vessel being 
repaired were removed therefrom and were refabricated 
in the shops at said Works. In many instances both of the 
above referred to operations were performed. In the ma¬ 
jority of all cases of repairs of vessels by said Works dur¬ 
ing the calendar year 1935 a substantial amount of new 
material was used, and in almost all cases some new 
material was used. The cost of materials used in making 

I ' w * 

repairs to vessels by the plaintiff at said Works represents 
the minor proportion of the cost to the plaintiff of the mak¬ 
ing of such repairs. At the present time of the total num- 
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ber of hours being spent by employees of the plaintiff at 
said "Works approximately 25% thereof is being, 1 spent in 
operations directly connected with the building land con¬ 
struction of new vessels, approximately 65% thereof is 
being spent in operations directly connected witji the re¬ 
pairing of vessels, and approximately 10% thereof is being 
spent in manufacturing operations not directly connected 
either with building or repairing of vessels. Tie vessels 
and other articles built or constructed at said Works 
104 bear no resemblance to the materials from which 
they are built or constructed, and such vessels and 
other articles when finished are of far greater value than 
the materials which are used in constructing them. The 
substantial increase in value is due to the manufacturing, 
fabricating and building operations performed by the plain¬ 
tiff at said Works. The plaintiff does not itself operate 
any vessels in and around said Works. The employees of 
the plaintiff at said Works, with respect to which the two 
hearings before the National Labor Relations Board here¬ 
inafter more specifically referred to are proposed to be 
held, are engaged in the aforesaid operations of s^iip build¬ 
ing, manufacturing and ship repairing, and ther^ exist be¬ 
tween the plaintiff and each of such employees! oral con¬ 
tracts governing rates of pay, wages, hours of enjoyment, 
and other conditions of employment. Pleasant!, 
and harmonious relations between the plaintiff anfi its pres¬ 
ent employees now exist. 

(b) On March 28, 1936, the National Labor 
Board, acting through Alice M. Rosseter, Acting Regional 
Director for the Twentieth Region of said Board, issued 
its combined Complaint and Notice of Hearing based on a 
charge lodged by Industrial Union of Marine and Ship¬ 
building Workers of America, Local No. 7, alleging that 
the plaintiff in its relations with its employees, who are 
engaged in the ship building, manufacturing and ship re¬ 
pairing operations of the plaintiff at the Potrero and Hunt¬ 
ers Point Works, had engaged and was engagingjin certain 
unfair labor practices defined by the National L^bor Rela¬ 
tions Act and giving notice that a hearing on ^aid Com¬ 
plaint was scheduled to be held before said Bodrd at San 
Francisco, California, on April 9, 1936, at 10 a.iji. 


Relations 
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(c) On April 4, 1936, the National Labor Relations 
Board, acting- through its aforesaid Acting Regional Di¬ 
rector, issued its Notice of Hearing upon the petition of 
.said Local No. 7 for a determination of the representation 
of employees of the plaintiff at the Potrero and Hunters 
Point Works for the purposes of collective bargain- 

105 ing and giving notice that a hearing pursuant to said 
Notice of Hearing was scheduled to be held before 

said Board at San Francisco, California, on April 9, 1936, 
at 10 a.m., but at a place different from that fixed for the 
hearing referred to in sub-paragraph (b) above. 

2. Both of said hearings were postponed and have not 
yet been held. 

IV. Plaintiff excepts to the failure and refusal of the 
Court to accept and adopt the plaintiff’s Proposed Conclu¬ 
sions of Law on the Application for a Preliminary Injunc¬ 
tion and on the Motion to Dismiss the Amended and Sup¬ 
plemental Bill of Complaint and Petition for Declaratory 
Judgment! as follows, or the substance thereof; and to the 
failure and refusal of the Court to accept and adopt each 
of said conclusions and each part thereof, severally, or the 
substance thereof: 

1. This suit arises under the Constitution and laws of 
the Unitbd States and involves the construction, applica¬ 
tion, validitv and enforcement of the National Labor Rela- 
tions Act. 

2. Neither the plaintiff in its manufacturing, ship build¬ 
ing and ship repairing operations at its Potrero and Hunt¬ 
ers Point Works is engaged in, nor do the labor relations 
between the plaintiff and its employees there or among such 
employees in connection with such operations constitute, 
commerce with foreign nations or among the several States, 
nor do such operations or such relations directly affect 
such commerce nor do they burden or obstruct such com- 
merce or the free flow thereof, nor have they led, nor do they 
tend to lead, to labor disputes burdening or obstructing 
such commerce or the free flow thereof; nor do such opera¬ 
tions occur or such relations exist in the course or 

106 current of commerce with foreign nations or among 
the several States, nor are they an integral part of 

the operations of instrumentalities of such commerce. 
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: 

Such manufacturing, ship building and ship repajiring op¬ 
erations of plaintiff at its Potrero and Hunters Poijit Works 
are purely local and intrastate in character. 

3. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 2, there is grave doubt that the plaintiff in its 
manufacturing, ship building and ship repairing operations 
at its Potrero and Hunters Point Works is engaged in, or 
that the labor relations between plaintiff and its employees 
there or among such employees in connection \fith such 
operations constitute, commerce with foreign nations or 
among the several States, or that such operation^ or such 
relations directly affect such commerce or burden or ob¬ 
struct such commerce or the free flow thereof or have led 
or tend to lead to labor disputes burdening or obstructing 
such commerce or the free flow thereof, or that sufch opera¬ 
tions occur or such relations exist in the course or current 
of commerce with foreign nations or among the several 
States, or are an integral part of the operations of instru¬ 
mentalities of such commerce. 

4. The employees of the plaintiff engaged in connection 
with the manufacturing, ship building and ship Repairing 
operations of plaintiff at its Potrero and Hunters Point 
Works are not engaged in commerce with foreigji nations 
or among the several States nor in activities whiclji directly 
affect such commerce, nor do such activities burden or ob¬ 
struct such commerce or the free flow thereof, nor have 
they led nor do they tend to lead to labor disputes burden¬ 
ing or obstructing such commerce or the free flow thereof, 
nor do such activities occur in the course or curren t of com¬ 
merce with foreign nations or among the several States, 
nor are they an integral part of the operations bf instru 
mentalities of such commerce. Such activities ai-e purely 

local and intrastate in character. 

107 5. Regardless of the accuracy of the foregoing Con¬ 

clusion No. 4, there is grave doubt that the employees 
of the plaintiff engaged in connection with the manufactur¬ 
ing, ship building and ship repairing operations of plain¬ 
tiff at its Potrero and Hunters Point Works are engaged in 
commerce with foreign nations or among the several States, 
or in activities which directly affect such commerce, or that 
such activities burden or obstruct such commerce or the 
free flow thereof, or have led or tend to lead to }abor dis- 
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putes burdening or obstructing such commerce or the free 
flow thereof, or that such activities occur in the course or 
current of commerce with foreign nations or among the 
several States, or are an integral part of the operations of 
instrumentalities of such commerce. 

6. In repairing the vessels at the Potrero and Hunters 
Point Works, the plaintiff with relation to the owners of 
such vessels being repaired is in the status of an independ¬ 
ent contractor, and the employees of the plaintiff at said 
Works while engaged in the making of such repairs are the 
employees of the plaintiff and not the employees of the 
owners of the vessels being repaired. 

7. The charges of unfair labor practices set forth in the 
complaint of the National Labor Relations Board against 
the plaintiff and the matters referred to in two notices of 
hearing issued by such Board relative to the two respective 
hearings relate to matters which are purely local and intra¬ 
state in character and solelv affect the relations between 
the plaintiff and its employees and among such employees 
in the manufacture of articles, the building of ships and the 
repairing of ships at the Potrero and Hunters Point Works 
of the plaintiff and such matters do not constitute commerce 
with foreign nations or among the several States and do not 
directly affect such commerce. 

8. Regardless of the accuracy of the foregoing Conclusion 
No. 7, there is grave doubt that the matters referred to 

therein, to which the charges of unfair labor prac- 
108 tices set forth in the complaint of the National Labor 
Relations Board against the plaintiff and the mat¬ 
ters referred to in two notices of hearing issued by such 
Board relative to the two respective hearings relate, con¬ 
stitute commerce with foreign nations or among the several 
States or directly affect such commerce. 

9. The contracts of employment between plaintiff and its 
employees and its right to negotiate individually with its 
employees as it and they shall see fit are valuable rights 
which it is entitled to exercise and enjoy and which, pur¬ 
suant to the Constitution of the United States, are not sub¬ 
ject to regulation or control under any provisions of the 
National Labor Relations Act. 

10. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 9, there is grave doubt that the contracts of em- 
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ployment between plaintiff and its employees and its right 
to negotiate individually with its employees as it and they 
shall see fit are subject to regulation or control under any 
provisions of the National Labor Relations Act. 

11. Under the National Labor Relations Act and in order 
to comply with any order made pursuant thereto based 
upon the complaint of the National Labor Relations Board 
against the plaintiff, the plaintiff would be required to alter 
its contractual relations with its employees at the Potrero 
and Hunters Point Works and to refrain front the con¬ 
tinuation of or renewed participation in certain] action in 
which it is alleged in said complaint the plaintiff has en¬ 
gaged, which requirements would constitute an infringe¬ 
ment of the personal liberty, the liberty to contract and the 
rights of private property of plaintiff. 

12. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 11, there is grave doubt that the requirements re¬ 
ferred to in such Conclusion No. 11 would not constitute 

an infringement of the personal liberty, the liberty 
109 to contract and the rights of private property of 
plaintiff. 

13. The pendency, holding, prosecution or coji 
of the hearings, or either of them, by impairing the har¬ 
monious relations between the plaintiff and its [employees 
at its Potrero and Hunters Point Works, by impairing the 
public goodwill of the plaintiff, and by forcing tljie plaintiff 
to expend large sums of money in and about saicjl hearings, 
threatens to and will cause it irreparable and irremediable 
loss, damage and injury. 

14. The irreparable and irremediable loss, damage and in¬ 
jury with which the plaintiff is threatened and which will be 
caused to the plaintiff as set forth in the foregoing Conclu¬ 
sion No. 13 can not be wholly ascertained in a pecuniary 
value and plaintiff would not be able to prove fhe full or 
exact amount thereof in any court of law and i^ without a 
timely, plain, adequate and complete remedy at | law. 

15. If the plaintiff should refuse permission tcj, or resist, 
prevent, impede or interfere with, any investigation or any 
other steps which any member of the National Ljabor Rela¬ 
tions Board or any of its agents or agencies should take or 
attempt to take to carry out any of the purposes of the Na¬ 
tion Labor Relations Act, the plaintiff would tjhereby ex- 


ntinuation 
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pose itself to, and be threatened with, the immediate im¬ 
position of a fine in the maximum amount of $5,000 pur¬ 
suant to the provisions of Section 12 of said Act and the 
officers and employees of the plaintiff would be exposed to, 
and be threatened with, the immediate imposition of such a 
fine or imprisonment for as much as one year, or both, pur¬ 
suant to the provisions of such Section 1.2, for the preven¬ 
tion of which there does not exist a timely, plain, adequate 
or complete remedy at law and which fine and imprison¬ 
ment constitute such a heavy and stringent penalty as to 
preclude the plaintiff from seeking to exercise its constitu¬ 
tional rights and as to coerce the plaintiff, its officers and 
employees' into permitting said Board, its agents and agen¬ 
cies, to invade the constitutional rights of the plain- 
110 tiff, its officers and employees, without legal warrant 
and cause it to suffer damage tlierebv as a result of 
the disclosure of confidential information pertaining to the 
business of the plaintiff at the Potrero and Hunters Point 
Works, which the plaintiff is entitled to have preserved as 
confidential; wherefore, the plaintiff is entitled to have is¬ 
sue out of this Court an injunction restraining and enjoin¬ 
ing the defendants, individually and as members of said 
Board, and each of them, and their agents, agencies, assis¬ 
tants, employees and representatives, and each of them, 
and their agents, agencies, assistants, employees and rep¬ 
resentatives, and each of them, from taking, or attempting 
to take, any action, and from carrying out, or attempt¬ 
ing to carfy out, any purposes, the taking or carrying out 
of which would require the plaintiff not to resist, prevent, 
impede or interfere with any member of said Board or any 
of its agents or agencies, until it shall have been determined 
finally whether or not said Act is constitutional with respect 
to the manufacturing, ship building and ship repairing op¬ 
erations of the plaintiff at is Potrero and Hunters Point 
Works or to the relations between the plaintiff and its em¬ 
ployees there or to the relations among such employees. 

16. The National Labor Relations Act is illegal and void 
in so far as it affects the manufacturing, ship building and 
ship repairing operations of the plaintiff at its Potrero and 
Hunters Point Works or results in interference with the 
relations between the plaintiff and its employees engaged 
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there in such manufacturing, ship building and ship repair¬ 
ing operations or the relations among such employees, in 
that it violates the Constitution of the United Stales in the 
following respects: 

(a) Said Act can not be sustained under the CJommerce 
Clause contained in Section Eight of Article I of I the Con¬ 
stitution of the United States, since it seeks to! regulate 
matters concerning the wholly intrastate manufacturing, 

ship building and ship repairing operatiops of the 

111 plaintiff, a regulation which does not constitute the 
regulation of commerce with foreign nations or 

among the several States. 

(b) Said Act is violative of the Tenth Amendment to the 
Constitution of the United States, in that it consitr tes an in¬ 
vasion by the Federal Government of fields of regulation 
reserved by that Amendment to the States or to tl|e People, 
because said Act is in purpose, in essence and oh its face 
an attempt to regulate maters not committed to the Federal 
Government by the Constitution of the United States, in 
that it attempts to regulate local industry, including the re¬ 
lations between employers, including the plaintiff, [and their 
employees in respect to rates of pay, wages, hou|rs of em¬ 
ployment and other conditions of employment. 

(c) Said Act is violative of the Ninth Amendment to the 
Constitution of the United States in that by said Act the 
Government of the United States through the Congress has 
presumed and purported to assume jurisdiction and control 
of certain rights retained by the States or by the People 
and which, in so far as the business of the plaiptiff at its 
Potrero and Hunters Point Works is concerned, can be ex¬ 
ercised onlv bv the State of California, if at all. 

(d) Said Act is violative of the Fifth Amendment to the 
Constitution of the United States, in that 

(i) it attempts to deprive the plaintiff without diie process 
of law of the liberty guaranteed to it by that Amendment; 

(ii) it attempts to deprive the plaintiff, without due proc¬ 
ess of law, of its property rights, including the ri°jht to deal 

freely and independently with its employees or any 

112 of them or any group thereof in respect ti> rates of 
pay, wages, hours of employment and other condi¬ 
tions of employment; 
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(ill) it attempts to take the private property of the plain¬ 
tiff for a public use, without the payment of just compensa¬ 
tion ; 

(iv) it is wholly unreasonable, arbitrary and capricious. 

(e) Said Act is violative of the Fourth Amendment to the 
Constitution of the United States, in that it permits and 
authorizes unreasonable searches and seizures of papers 
and effects of employers, including the plaintiff, and de¬ 
prives employers, including the plaintiff, of the right to be 
secure in their papers and effects. 

(f) Said Act is violative of the Third Article of the Con¬ 
stitution of the United States, in that it purports to vest 
judicial power of the United States in large part in the Na¬ 
tional Labor Relations Board and not in the courts as re¬ 
quired by said Article, and said Act thereby purports to 
infringe upon, and violate, the constitutional authority of 
the courts of the United States. 

(g) Said Act is violative of the Seventh Amendment to 
the Constitution of the United States, in that no trial by 
jury is permitted or required by said Act. 

17. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 16, there is grave doubt that the National Labor 
Relations! Act is legal and constitutional in so far as it af¬ 
fects the manufacturing, ship building and ship repairing 
operations of the plaintiff at its Potrero and Hunters Point 
Works, or results in interference with the relations between 
the plaintiff and its employees engaged in such manufactur¬ 
ing, ship building and ship repairing operations or the 

relations among such employees, because of the qu.es- 

113 tion of its validitv under the Constitution of the 

«/ 

United States in the respects set out in such Conclu¬ 
sion No. 16. 

18. The National Labor Relations Act is illegal, void and 
unconstitutional as a whole for the reason that it purports 
to apply indiscriminately and equally to all employers 
whether or not they are engaged in commerce with foreign 
nations or among the several States or in transactions 
which directlv affect such commerce and to their relations 
with their employees and to such employees. 

19. Regardless of the accuracv of the foregoing Conclu- 
sion No. 18, there is grave doubt that the National Labor 
Relations Act is legal and constitutional in any respect in 
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that it purports to apply indiscriminately and equally to 
all employers whether or not they are engaged in commerce 
with foreign nations or among the several States or in 
transactions which directly affect such commerce and to 
their relations with their employees and to such employees. 

20. Regardless of the accuracy of any of the foregoing 
Conclusions Nos. 16, 17, 18 and 19 and of the po^er of the 
Congress of the United States under the Constitution of 
the United States to decide or define a unit appropriate for 
the purposes of collective bargaining, the National Labor 
Relations Board in deciding or in attempting to decide what 
is the unit appropriate for purposes of collective bargain¬ 
ing at the Potrero and Hunters Point Works of the plain¬ 
tiff and in taking any action in connection therewith has 
acted and will act unlawfully and illegally by presuming 
and purporting to exercise legislative power conferred up¬ 
on the Congress of the United States and therefore unlaw¬ 
fully and illegally delegated to said Board. 

21. Regardless of the accuracy of the foregoing Conclu¬ 
sions Nos. 16, 17, 18 and 19 and of the power of the Con¬ 
gress of the United States under the Constitution of the 
United States to decide or define the unit appropriate for 
purposes of collective bargaining, and regardless of the 

accuracy of the foregoing Conclusion No. 20, there is 
114 grave doubt that the National Labor Relations Board 

in deciding or in attempting to decide whjat is the 
unit appropriate for purposes of collective bargaining at 
the Potrero and Hunters Point Works of the plaintiff and 
in taking any action in connection therewith has jiot acted 
and will not act unlawfully and illegally by presujning and 
purporting to exercise legislative power conferred!upon the 
Congress of the United States and therefore unlawfully and 
illegally delegated to said Board. 

22. Under the terms of the National Labor Relations Act 
it is the duty of employers subject thereto to baitgain col¬ 
lectively in respect of rates of pay, wages, hours of employ¬ 
ment and other conditions of employment of allj of their 
employees within any unit appropriate for collective bar¬ 
gaining with the representatives selected or designated by 
a majority of the employees in such unit and iti is made 


illegal and unlawful for the plaintiff to bargain' with its 
employees engaged in its manufacturing, ship building and 
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ship repairing operations at its Potrero and Hunters Point 
Works individually or otherwise or for such employees or 
any of them to bargain with the plaintiff with respect to 
rates of pay, wages, hours of employment or other condi¬ 
tions of employment if Local No. 7 of Industrial Union of 
Marine arid Shipbuilding Workers of America or any other 
representatives shall be designated or selected, pursuant to 
said Act, either bv election directed to be held by the Na- 
tional Labor Relations Board among the employees of the 
plaintiff at said Works or otherwise, as the representatives 
of all of the employees of the plaintiff engaged in manu- 
facturing, ship building and ship repairing operations at 
said Works. 


23. Regardless of the accuracy of the foregoing Conclu- 
sion No. 22, there is grave doubt that under the terms of the 
National Labor Relations Act it is not the duty of em¬ 


ployers subject thereto to bargain collectively with respect 
to the rates of pay, wages, hours of employment and other 
conditions of employment of all of their employees within 
any unit appropriate for collective bargaining with 
115 the representatives selected or designated by a ma¬ 
jority of the employees in such unit and that it is 
not made illegal and unlawful for the plaintiff to bargain 
with its employees in its manufacturing, ship building and 
ship repairing operations at its Potrero and Hunters Point 
Works individually or otherwise or for such employees or 
any of them to bargain with the plaintiff with respect to 
rates of pay, wages, hours of employment or other condi¬ 
tions of employment if Local No. 7 of Industrial Union of 
Marine and Shipbuilding Workers of America or any other 
representatives shall be designated or selected, pursuant 
to said Act, either by election directed to be held by the Na¬ 
tional Labor Relations Board among the employees of the 
plaintiff at said Works or otherwise, as the representatives 
of all of the employees of the plaintiff engaged in manufac¬ 
turing, ship building and ship repairing operations at said 
Works. 


24. Thfere is no procedure provided by the National Labor 
Relations Act for the review by any court of any order of 
the National Labor Relations Board that might be issued by 
it in connection with or growing out of the hearing called 
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to be held pursuant to the notice of hearing datec^ April 4, 
1936. I 

25. The procedure provided by the National Labor Rela¬ 
tions Act for the review of orders of the National Labor 
Relations Board by the courts of the United States is not, 
and is not intended as, an exclusive statutory remedy and is 
not a timely, or plain, or an adequate, or a complete rem¬ 
edy at law; and the statutory provisions for review of the 
orders of said Board do not make any provision for an in¬ 
dependent judicial determination of all questions, both of 
law and of fact, essential to the preservation of the con¬ 
stitutional rights of the plaintiff, nor is any provision made 
for an independent judicial determination of the Existence 
or non-existence of the fundamental or jurisdictional facts, 
4 he existence of which facts is a condition precedent to the 
operation of the statutory scheme as applied to the plaintiff. 

26. The procedure provided in the National Labor Rela¬ 
tions Act for the review of orders of the National Labor 
Relations Board does not afford the plaintiff a timely, plain, 

adequate or complete remedy at law, and, accord- 
116 ingly, it has no protection for its constitutional and 
property rights thereunder, and inasmuchj as said 
Act is wholly unconstitutional and invalid, the remedy pur¬ 
portedly afforded by said Act is not a remedy at £11. 

27. Regardless of the accuracy of the foregoing Conclu¬ 


sion No. 26, there is grave doubt that the proce< 


ure pro- 
eview of 


vided in the National Labor Relations Act for the r< 
orders of the National Labor Relations Board would afford 
the plaintiff a timely, adequate or complete remedy at law, 
and, accordingly, that it has any protection for its constitu¬ 
tional and property rights thereunder and, inasmuch as 
there is grave doubt that said Act is constitutional in any 
respect, there is equal doubt that the remedy purportedly 
afforded by said Act is a remedy at all. 

28. Under the National Labor Relations Act, or other¬ 
wise, the defendants are utterly without lawful right or au¬ 
thority to originate, maintain or prosecute any purported 
complaint or complaints, to issue any purported notice or 
notices, or to conduct any hearing or hearings under said 
Act, and all actions, complaints, notices and authority at¬ 
tempted and purported to be exercised by the defendants, 
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their agents or agencies, under and by force of said Act 
with respect to the manufacturing, ship building and ship 
repairing operations of the plaintiff at the Potrero and 
Hunters Point Works and its relations with its employees 
there engaged in such operations and the relations among 
such employees are void and unconstitutional and in seek¬ 
ing to apply them to the plaintiff in connection with such 
operations and such relations the defendants are usurping 
authority 1 in violation of the constitutional rights of the 
plaintiff for the reason set forth in the foregoing Conclu¬ 
sion No. 18. 

29. Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 28, there is grave doubt that under the National 
Labor Relations Act the defendants have any lawful right 
or authority whatsoever to originate, maintain or prose¬ 
cute any purported complaint or complaints, to issue 

117 any purported notice or notices or to conduct any 
hearing or hearings under said Act and that all ac¬ 
tions, complaints, notices and authority attempted or pur- 
ported to be exercised by the defendants, their agents or 
agencies, under and by force of said Act with respect to the 
manufacturing, ship building and ship repairing operations 
of the plaintiff at the Potrero and Hunters Point Works 
and its delations with its employees there engaged in such 
operations and the relations among such employees are 
legal and constitutional and that in seeking to apply them 
to x>laintiff in connection with such operations and such re¬ 
lations the defendants are not usurping authority in viola¬ 
tion of the constitutional rights of the plaintiff for the rea¬ 
sons set forth in the foregoing Conclusion No. 19. 

30. The plaintiff is entitled to have rendered a declara¬ 
tory judgment adjudging and declaring that the National 
Labor Relations Act and all actions and orders of the de¬ 
fendants thereunder are illegal, void and unconstitutional 
either as a whole or as attempted to be applied to the plain¬ 
tiff at its Potrero and Hunters Point Works or to the labor 
relations between the plaintiff and its employees there or 
to the relations among such employees. 

31. The Motion to Dismiss the Amended and Supplemen¬ 
tal Bill of Complaint and Petition for Declaratory Judg¬ 
ment should be denied. 
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32. The plaintiff is entitled to have issue out of tljis Court 
a permanent injunction restraining and enjoining' the de¬ 
fendants, individually and as members of the National La¬ 
bor Relations Board, and each of them, and their agents, 
agencies, assistants, employees and representatives, and 
each of them, and their successors in office, and each of them, 
and their agents, agencies, assistants, employees a^id repre¬ 
sentatives, and each of them, from holding or causing to be 

held, at any time or times, a hearing for the purpose 

118 of rendering any determination with respect to rep¬ 
resentation of employees of the plaintiff at its 

Potrero and Hunters Point Works or a hearing for the pur¬ 
pose of determining whether or not the plaintiff| has en¬ 
gaged in any so-called unfair labor practices at saicl Works, 
under the National Labor Relations Act, and from having 
any proceedings or taking any action whatsoever, at any 
time or times, with respect to any such hearing or hearings. 

33. Regardless of the accuracy of the foregoing' Conclu¬ 
sion No. 32, the plaintiff is entitled to have issue oitit of this 
Court a preliminary injunction restraining and enjoining 
the defendants, individually and as members of the National 
Labor Relations Board, and each of them, and their agents, 
agencies, assistants, employees and representatives, and 
each of them, and their successors in office, and each of 
them, and their agents, agencies, assistants, employees and 
representatives, and each of them, from holding or causing 
to be held, at any time or times, a hearing for the purpose 
of rendering any determination with respect to representa¬ 
tion of employees of the plaintiff at its Potrero and Hunters 
Point Works or a hearing for the purpose of determining 
whether or not the plaintiff has engaged in any so-called 
unfair labor practices at said Works, under the National 
Labor Relations Act, and from having any proceedings or 
taking any action whatsoever, at any time or times, with re¬ 
spect to any such hearing or hearings. 

V. Plaintiff excepts to the refusal and failure of the Court 
to grant the plaintiff’s application for a preliminary injunc¬ 
tion and failure and refusal to grant to plaintiff and not 
granting and issuing a preliminary injunction as prayed. 

VI. Plaintiff excepts to the refusal and failure of 

119 the Court to grant to plaintiff a permanent injunc¬ 
tion as prayed. 
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VII. Plaintiff excepts to the refusal and failure of the 
Court to deny defendants’ motion to dismiss. 

VIII. Plaintiff excepts to the refusal and failure of the 
Court to enter its judgment declaring, ordering, adjudging 
and decreeing that the National Labor Relations Act is un¬ 
constitutional, void and unenforceable and that said Act 
and the actions taken and the actions proposed to be taken 
by the defendants thereunder in relation to the plaintiff are 
unconstitutional, void and unenforceable. 

The foregoing exceptions are hereby noted, allowed and 
made of record this 29tli day of April, 1936. 

JESSE C. ADKINS, 

Justice. 

120 Decree Denying Application for Preliminary Injunc¬ 
tion and Granting Motion to Dismiss and Dismissing 

Amended, and Supplemental Bill of Complaint and 
Denying Petition for Declaratory Judgment. 

Filed April 29, 1936. 

This cause came on to be heard at this term on application 
by the plaintiff for a preliminary injunction and on a mo¬ 
tion of defendants to dismiss the amended and supplemental 
bill of complaint and petition for declaratory judgment, and 
upon the verified amended and supplemental bill of com¬ 
plaint and petition for declaratory judgment with exhibits 
attached, and the amended joint return of the defendants 
to the order to show cause, and was argued by counsel, and 
thereupon, upon consideration thereof, it is by the Court 
this 29th day of April, 1936. 

Adjudged, Ordered and Decreed: 

(1) That the application for a preliminary injunction be, 
and it hereby is, denied; 

(2) The petition for a declaratory judgment be and it 
hereby is denied; 

(3) The rule to show cause heretofore entered herein be 
and it hereby is discharged; 

121 (4) The motion to dismiss the amended and sup¬ 
plemental bill of complaint be and it hereby is 

granted; and 
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(5) The amended and supplemental bill of comjolaint be 
and it hereby is dismissed with costs. 


JESSE C. ADKINS, 

Justice. 

April 29,1936. 

Exceptions of the plaintiff, Bethlehem Shipbuilding Cor¬ 
poration, Ltd., is hereby noted to the entry of the above de¬ 
cree and to each and every part thereof and to so much 
thereof as refuses any of the relief herein prayed by the 
plaintiff, and the plaintiff, by its attorneys, in oiien court 
petitions for and notes an appeal from the above decree 
to the United States Court of Appeals for the District of 
Columbia on this 29th day of April, 1936, which appeal is 
hereby granted and noted; whereupon, the maximum under¬ 
taking for costs is hereby fixed at One Hundred Dollars 
($100.00) with leave to deposit the sum of Fifty Dollars 
($50.00) with the Clerk in lieu thereof. I 

JESSE C. ADKESfS, 

Justice. 

122 Assignments of Error. 


Filed Mav 2, 1936. 

Comes now Bethlehem Shipbuilding Corporation, Ltd., 
by its attorneys, and says that in the record and I proceed¬ 
ings and in the decree entered in the above-entitjed cause 
on April 29, 1936, there is error in the following respects: 

I. The Court erred in overruling, denying and failing and 
refusing to grant plaintiff’s Application for Preliminary 
Injunction as prayed. 

II. The Court erred in failing and refusing to grant to 
plaintiff and in not issuing a preliminary injunction as 
prayed. 

III. The Court erred in failing and refusing to grant to 
plaintiff and in not issuing a permanent injunction as 
prayed. 

IV. The Court erred in failing and refusing t^ enter a 
judgment declaring and ordering, adjudging and (jlecreeing 
that the National Labor Relations Act is unconstitutional, 
void and unenforceable as to plaintiff. 

V. The Court erred in failing and refusing to enter a 
judgment declaring and ordering, adjudging and decreeing, 
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that the actions taken and the actions proposed to be taken 
by the defendants under the National Labor Rela- 

123 tions Act in relation to the plaintiff are unconstitu¬ 
tional, void and unenforceable. 

VI. The Court erred in dismissing plaintiff’s amended 
petition for declaratory judgment. 

VII. The Court erred in dismissing plaintiff’s Amended 
and Supplemental Bill of Complaint. 

VIII. The Court erred in dismissing plaintiff’s Amended 
and Supplemental Bill of Complaint and Petition for De¬ 
claratory Judgment. 

IX. The Court erred in granting, and in failing and refus¬ 
ing to deny, defendants’ Motion to Dismiss. 

X. The Court erred in making, and in not refusing to 
make, its finding of fact No. 5, and in each and every part 
thereof, severally; and in failing and refusing to find and 
hold and rule to the contrary. Said finding, and each and 
every part thereof, severally, constitutes in whole or in 
part a conclusion of law and is erroneous in law; is not sup¬ 
ported by, and is contrary to, the pleadings and the evi¬ 
dence; is erroneous in fact; and is inconsistent with the 
facts found or not denied. 

XI. Tlie Court erred in making, and in not refusing to 
make, its finding of fact No. 6, and in each and every part 
thereof, severally; and in failing and refusing to find and 
hold and rule to the contrary. Said finding, and each and 
every part thereof, severally, constitutes in whole or in 
part a conclusion of law and is erroneous in law; is not sup¬ 
ported by, and is contrary to, the pleadings and the evi¬ 
dence; is erroneous in fact; and is inconsistent with the 
facts found or not denied. 

XII. The Court erred in making, and in not refusing to 
make, its finding of fact No. 7, and in each and every part 
thereof, severally; and in failing and refusing to find and 

hold and rule to the contrary. Said finding, and 

124 each and every part thereof, severally, constitutes in 
whole or in part a conclusion of law and is errone¬ 
ous in law; is not supported by, and is contrary to, the 
pleadings and the evidence; is erroneous in fact; and is 
inconsistent with the facts found or not denied. 

XIII. The Court erred in making, and in not refusing to 
make, its finding of fact No. 8, and in each and every part 
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thereof, severally; and in failing and refusing to lind and 
hold and rule to the contrary. Said finding, and each and 
every part thereof, severally, constitutes in whoje or in 
part a conclusion of law and is erroneous in law; is ^iot sup¬ 
ported by, and is contrary to, the pleadings and the evi¬ 
dence; is erroneous in fact; and is inconsistent with the 
facts found or not denied. 

XIV. The Court erred in its conclusion of law N<j>. 1 , and 
in each and every part thereof, severally, and in ^ach and 
every conclusion, ruling or holding therein, upon thct ground 
that they, and each of them, are erroneous in poinll of law; 
are contrary to the pleadings, the evidence and the Jlaw; are 
not supported by the pleadings or the evidence; and are in¬ 
consistent with facts found or not denied. 

XV. The Court erred in its conclusion of law No. 2, and 
in each and every jrnrt thereof, severally, and in 4ach 
every conclusion, ruling or holding therein, upon th6 ground 
that they, and each of them, are erroneous in poinj of law; 
are contrary to the pleadings, the evidence and the law; are 
not supported by the pleadings or the evidence; anjl are in¬ 
consistent with facts found or not denied. 

XVI. The Court erred in its conclusion of law No. 3, and 
in each and every part thereof, severallyl and in 

125 each and every conclusion, ruling or holding therein, 
upon the ground that they, and each of them, are er¬ 
roneous in point of law; are contrary to the pleadings, the 
evidence and the law; are not supported by the pleadings 
or the evidence; and are inconsistent with facts found or 
not denied. 

XVII. The Court erred in its conclusion of law No. 4, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they, and each of them, are erroneous in poinj: of law; 
are contrary to the pleadings, the evidence and thellaw; are 
not supported by the pleadings or the evidence; arjd are in¬ 
consistent with facts found or not denied. 

XVIII. The Court erred in its conclusion of law No. 5, 
and in each and every part thereof, severally, and in each 
and every conclusion, ruling or holding therein, Jipon the 
ground that they, and each of them, are erroneoud in point 
of law; are contrary to the pleadings, the evidence? and the 


98 BETHLEHEM SHIPBUILDING CORPORATION, LTD., YS. 

law; are not supported by the pleadings or the evidence; 
and are inconsistent with facts found or not denied. 

XIX. The Court erred in its conclusion of law No. 6, and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they, and each of them, are erroneous in point of law; 
are contrary to the pleadings, the evidence and the law; are 
not supported by the pleadings or the evidence; and are in¬ 
consistent with facts found or not denied. 

XX. The Court erred in its conclusion of law Xo. 7, and 
in each and every part thereof, severally, and in 

12G each and every conclusion, ruling or holding therein, 
upon the ground that they, and each of them, are er¬ 
roneous in point of law; are contrary to the pleadings, the 
evidence and the law; are not supported by the pleadings 
or the evidence; and are inconsistent with facts found or 
not denied. 

XXI. The Court erred in its conclusion of law No. 8, 
and in each and every part thereof, severally, and in each 
and every conclusion, ruling or holding therein, upon the 
ground that they, and each of them, are erroneous in point 
of law; are contrary to the pleadings, the evidence and the 
law; are not supported by the pleadings or the evidence; 
and are inconsistent with facts found or not denied. 

XXII. The Court erred in its conclusion of law No. 9, 
and in each and every part thereof, severally, and in each 
and every conclusion, ruling or holding therein, upon the 
ground that they, and each of them, are erroneous in point 
of law; are contrary to the pleadings, the evidence and 
the law; are not supported by the pleadings or the evi¬ 
dence ; and are inconsistent with facts found or not denied. 

XXIII. The Court erred in its conclusion of law No. 10, 
and in each and every part thereof, severally, and in each 
and evetv conclusion, ruling or holding therein, upon the 
ground that they, and each of them, are erroneous in point 
of law: are contrary to the pleadings, the evidence and the 
law; are not supported by the pleadings or the evidence; 
and are inconsistent with facts found or not denied. 

XXIV. The Court erred in failing and refusing to ac¬ 
cept and adopt the plaintiff’s proposed findings of 
127 fact on the Application for a Preliminary Injunction 
and on the Motion to Dismiss the Amended and Sup- 
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plemental Bill of Complaint and Petition for 
Judgment, and on each of them, severally, as 
the substance of them; and in failing and refusing to ac- 
cept and adopt each of such findings and each part (thereof, 
severally, or the substance thereof: 

1. The facts as stated in the Amended and Supplemental 
Bill of Complaint and Petition for Declaratory Judgment, 
including without limitation of the foregoing: 

(a) The plaintiff, Bethlehem Shipbuilding Corporation, 
Ltd., owns and operates an integrated manufacturing plant 
at San Francisco, California, comprising two shipyards, 
known, respectively, as the Potrero Works and fTunters 
Point Works, both located on San Francisco Bay about five 
miles apart. Each of said Works is a unit of what ijs known 
as the Union Plant of the plaintiff. The Potrero Works is 
a shipyard designed for and adapted to the builcjing and 
repairing of vessels. The Hunters Point Works comprises 
a shipyard designed for and adapted to the repdiring of 
vessels and also adapted to the building of vessels.! At the 
Potrero and Hunters Point Works there are numerous 
buildings, shops, drvdocks. and other equipment.! In re¬ 
pairing vessels at the Potrero and Hunters Point: Works 
the plaintiff does so only under specific contracts wjth those 
for whom such vessels are repaired. In building vessels the 
plaintiff does so only under specific contracts with those for 
whom such vessels are built. In the ease of the preponder¬ 
ant proportion of the volume of repair work done oh vessels 
by the Potrero and Hunters Point Works during tjie calen¬ 
dar year 1935 the vessels were not fit for service ^nd were 
not used therein during the time the repairs were mdde. Such 
proportion was not less than 94% of the volume of work 
done by said Works in connection with repairing of vessels 
as related to total billings for repair work to vessels done 
by said Works during said calendar year. Of the jotal bill¬ 
ings for work done at the Potrero and Hunters Point Works 
for the calendar year 1935, approximately 16%) thereof 
was for building new vessels, mining machinervj dredges 
and dredging equipment, metal tools and other miscellane¬ 
ous machinery, implements and equipment, and J approxi¬ 
mately 84% thereof was for repairing vessels. The repair 
work done on vessels at said Works is not the ordinary re¬ 
pair work that may be done by crews of vessels tyut is the 
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type of repair work of an important and extraordinary na¬ 
ture which necessitates special skill and equipment and gen¬ 
erally requires the particular vessel to be laid up. In the 
case of all vessels repaired by said Works during the 
128 calendar vear 1935 either new materials were used 
in making the required repairs to such vessels or 
damaged parts of the particular vessel being repaired were 
removed therefrom and were refabricated in the shops at 
said Works. In manv instances both of the above* referred 
to operations were performed. In the majority of all cases 
of repairs of vessels by said Works during the calendar year 
1935 a substantial amount of new material was used, and in 
almost all cases some new material was used. The cost of 
materials used in making repairs to vessels by the plaintiff 
at said Works represents the minor proportion of the cost 
to the plaintiff of the making of such repairs. At the pres¬ 
ent time of the total number of hours being spent by em¬ 
ployees of the plaintiff at said Works approximately 25% 
thereof is being spent in operations directly connected with 
the building and construction of new vessels, approxi¬ 
mately 65% thereof is being spent in operations directly 
connected with the repairing of vessels, and approximately 
10% thereof is being spent in manufacturing operations not 
directly connected either with building or repairing of ves¬ 
sels. The vessels and other articles built or constructed 
at said Works bear no resemblance to the materials from 
which they are built or constructed, and such vessels and 
other articles when finished are of far greater value than 
the materials which are used in constructing them. The 
substantial increase in value is due to the manufacturing, 
fabricating and building operations performed by the plain¬ 
tiff at said Works. The plaintiff does not itself operate any 
vessels in and around said Works. The employees of the 
plaintiff at said Works, with respect to which the two hear¬ 
ings before the National Labor Relations Board herein¬ 
after more specifically referred to are proposed to be held, 
are engaged in the aforesaid operations of ship building, 
manufacturing and ship repairing, and there exist between 
the plaintiff and each of such employees oral contracts gov¬ 
erning rates of pay, wages, hours of employment and other 
conditions of employment. Pleasant, friendly and harmoni¬ 
ous relations between the plaintiff and its present employees 
now exist. 
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(b) On March 28, 1936, the National Labor Relations 
Board, acting through Alice M. Rosseter, Acting Regional 
Director for the Twentieth Region of said Board, issued its 
combined Complaint and Notice of Hearing based on a 
charge lodged by Industrial Union of Marine and Ship¬ 
building Workers of America, Local No. 7, alleging that the 
plaintiff in its relations with its employees, who are en¬ 
gaged in the ship building, manufacturing and ship repair¬ 
ing operations of the plaintiff at the Potrero and Hunters 
Point Works, had engaged and was engaging in certain un¬ 
fair labor practices defined by the National Lab^r Rela¬ 
tions Act and giving notice that a hearing on said Com¬ 
plaint was scheduled to be held before said Boarjl at San 
Francisco, California, on April 9, 1936, at 10 a.m. 

129 (c) On April 4,1936, the National Labor Relations 

Board, acting through its aforesaid Acting Regional 
Director, issued its Notice of Hearing upon the petition of 
said Local No. 7 for a determination of the representation 
of employees of the plaintiff at the Potrero and Hunters 
Point Works for purposes of collective bargaining and giv¬ 
ing notice that a hearing pursuant to said Notice !of Hear¬ 
ing was scheduled to be held before said Boarc^ at San 
Francisco, California, on April 9, 1936, at 10 a.m.J but at a 
place different from that fixed for the hearing referred to 
in sub-paragraph (b) above. 

(2) Both of said hearings were postponed and have not 

vet been held. 

%/ 

XXV. The Court erred in failing and refusing to accept 
and adopt the plaintiff’s proposed conclusions of l<|iw on the 
Application for a Preliminary Injunction and on ti e Motion 
to Dismiss the Amended and Supplemental Bill of Com¬ 
plaint and Petition for Declaratory Judgment, and on each 
of them, severally, as follows, or the substance of them; 
and in failing and refusing to accept and adopt each of 
said conclusions and each part thereof, severally, or the 
substance thereof: 

(1) This suit arises under the Constitution anil laws of 
the United States and involves the construction, applica¬ 
tion, validity and enforcement of the National Labor Rela¬ 
tions Act. 

(2) Neither the plaintiff in its manufacturing, ship build¬ 
ing and ship repairing operations at its Potrero ^nd Hunt- 


102 BETHLEHEM SHIPBUILDING CORPORATION, LTD., VS. 

ers Point Works is engaged in, nor do the labor relations 
between the plaintiff and its employees there are among 
such employees in connection with such operations consti¬ 
tute, commerce with foreign nations or among the several 
States, nor do such operations or such relations directly 
affect such commerce nor do thev burden or obstruct such 
commerce or the free flow thereof, nor have they led, nor do 
they tend to lead, to labor disputes burdening or obstructing 
such commerce or the free flow thereof; nor do such opera¬ 
tions occur or such relations exist in the course or current 
of commerce with foreign nations or among the several 
States, nor are they an integral part of the operations of 
instrumentalities of such commerce. Such manufacturing, 
ship building and ship repairing operations of plaintiff at 
its Potrero and Hunters Point Works are purely local and 
intrastate in character. 

(3) Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 2, there is grave doubt that the plaintiff in 

130 its manufacturing, ship building and ship repairing 
operations at its Potrero and Hunters Point Works 
is engaged in, or that the labor relations between plaintiff 
and its employees there or among such employees in con¬ 
nection with such operations constitute, commerce with for¬ 
eign nations or among the several States, or that such oper¬ 
ations or such relations directlv affect such commerce or 
burden or obstruct such commerce or the free flow thereof 
or have led or tend to lead to labor disputes burdening or 
obstructing such commerce or the free flow thereof, or that 
such operations occur or such relations exist in the course 
or current of commerce with foreign nations or among the 
several States, or are an integral part of the operations of 
instrumentalities of such commerce. 

(4) The employees of the plaintiff engaged in connec¬ 
tion with the manufacturing, ship building and ship repair¬ 
ing operations of plaintiff at its Potrero and Hunters Point 
Works are not engaged in commerce with foreign nations 
or among the several States nor in activities which directly 
affect such commerce, nor do such activities burden or ob¬ 
struct such commerce or the free flow thereof, nor have they 
led nor do they tend to lead to labor disputes burdening 
or obstructing such commerce or the free flow thereof, nor 
do such activities occur in the course or current of com- 
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merce with foreign nations or among the several States, 
nor are they an integral part of the operations of instru¬ 
mentalities of such commerce. Such activities are purely 
local and intrastate in character. 

(5) Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 4, there is grave doubt that the employees of the 
plaintiff engaged in connection with the manufacturing, 
ship building and ship repairing operations of plaintiff at 
its Potrero and Hunters Point Works are engaged in com¬ 
merce with foreign nations or among the several States, 
or in activities which directly affect such commerccj, or that 
such activities burden or obstruct such commerce or the 
free flow thereof, or have led or tend to lead to hfbor dis¬ 
putes burdening or obstructing such commerce or the free 
flow thereof, or that such activities occur in the eburse or 
current of commerce with foreign nations or among the 
several States, or are an integral part of the operations of 
instrumentalities of such commerce. 

(6) In repairing the vessels at the Potrero and Hunters 
Point Works, the plaintiff with relation to the owners of 
such vessels being repaired is in the status of an indepen¬ 
dent contractor, and the employees of the plaintiff at said 
Works while engaged in the making of such repairs are the 
employees of the plaintiff and not the employees of the 
owners of the vessels being repaired. 

(7) The charges of unfair labor practices set foifth in the 
Complaint of the National Labor Relations Board 

131 against the plaintiff and the matters referred to in 
two notices of hearing issued by such Board relative 
to the two respective hearings relate to matters which are 
purely local and intrastate in character and solely affect the 
relations between the plaintiff and its employees aijd among 
such employees in the manufacture of articles, the building 
of ships and the repairing of ships at the Potrero and 
Hunters Point Works of the plaintiff and such matters do 
not constitute commerce with foreign nations or among the 
several States and do not directly affect such conpnercc. 

(8) Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 7, there is grave doubt that the matters) referred 
to therein, to which the charges of unfair labor prz 
forth in the complaint of the National Labor 
Board against the plaintiff and the matters refei 
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two notices of hearing issued by such Board relative to the 
two respective hearings relate, constitute commerce with 
foreign nations or among the several States or directly 
affect such commerce. 

(9) The contracts of employment between plaintiff and 
its employees and its right to negotiate individually with 
its employees as it and they shall see fit are valuable rights 
which it is entitled to exercise and enjoy and which, pur¬ 
suant to the Constitution of the United States, are not sub¬ 
ject to regulation or control under any provisions of the 
National Labor Relations Act. 

(10) Regardless of the accuracy of the foregoing Con¬ 
clusion No. 9, there is grave doubt that the contracts of em¬ 
ployment between plaintiff and its employees and its right 
to negotiate individually with its employees as it and they 
shall see lit are subject to regulation or control under any 
provisions of the National Labor Relations Act. 

(11) Under the National Labor Relations Act and in or¬ 
der to comply with any order made pursuant thereto based 
upon the complaint of the National Labor Relations Board 
against the plaintiff, the plaintiff would be required to alter 
its contractual relations with its employees at the Potrero 
and Hunters Point Works and to refrain from the continua¬ 
tion of of renewed participation in certain action in which 
it is alleged in said complaint the plaintiff has engaged, 
which requirements would constitute an infringement of 
the personal liberty, the liberty to contract and the rights 
of private property of plaintiff. 

(12) Regardless of the accuracy of the foregoing Conclu¬ 
sion No. 11, there is grave doubt that the requirements re¬ 
ferred to in such Conclusion No. 11 would not constitute an 
infringement of the personal liberty, the liberty to contract 

and the rights of private property of plaintiff. 

(13) The pendency, holding, prosecution or con- 
132 tinuation of the hearings, or either of them, by 
impairing the harmonious relations between the 
plaintiff and its employees at its Potrero and Hunters 
Point Works, by impairing the public goodwill of the plain¬ 
tiff, and by forcing the plaintiff to expend large sums of 
money in and about said hearings, threatens to and will 
cause it irreparable and irremediable loss, damage and in¬ 
jury. 
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(14) The irreparable and irremediable loss, danjiage and 
injury with which the plaintiff is threatened and which will 
be caused to the plaintiff as set forth in the foregojing Con¬ 
clusion No. 13 can not be wholly ascertained in a pecuniary 
value and plaintiff would not be able to prove thje full or 
exact amount thereof in any court of law and is Without a 
timely, plain, adequate and complete remedy at la|w. 

(15) If the plaintiff should refuse permission to, or re¬ 
sist, prevent, impede or interfere with, any investigation or 
any other steps which any member of the National Labor 
Relations Board or any of its agents or agencies should take 
or attempt to take to carry out any of the purposes of the 
National Labor Relations Act, the plaintiff would thereby 
expose itself to, and be threatened with, the immediate im¬ 
position of a fine in the maximum amount of $5,000 pursu¬ 
ant to the provisions of Section 12 of said Act ahd the of¬ 
ficers and employees of the plaintiff would be exx^osed to, 
and be threatened with, the immediate imposition |of such a 
fine or imprisonment for as much as one year, or both, pur¬ 
suant to the provisions of such Section 12, for thje preven¬ 
tion of which there does not exist a timely, plain,j adequate 
or complete remedy at law and which fine and jimprison- 
ment constitute such a heavy and stringent penalty as to 
preclude the plaintiff from seeking to exercise its} constitu¬ 
tional rights and as to coerce the plaintiff, its officers and 
employees, into permitting said Board, its agents [and agen¬ 
cies, to invade the constitutional rights of the plaintiff, its 
officers and employees, without legal warrant and cause it 
to suffer damage therebv as a result of the disclosure of 
confidential information pertaining to the business of the 
plaintiff at the Potrero and Hunters Point Works, which 
the plaintiff is entitled to have preserved asj confiden¬ 
tial ; wherefore, the plaintiff is entitled to have issue out of 
this Court an injunction restraining and enjoining the de¬ 
fendants, individually and as members of said Ifoard, and 
each of them, and their agents, agencies, assistants, em¬ 
ployees and representatives, and each of them, and their 
agents, agencies, assistants, employees and representatives, 
and each of them, from taking or attempting to take, any 
action, and from carrying out, or attempting to carry out, 
any purposes, the taking or carrying out of wl^ich would 
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require the plaintiff not to resist, prevent, impede or inter¬ 
fere with anv member of said Board or any of its agents or 
agencies, until it shall have been determined finally whether 
or not said Act is constitutional with respect to the manu¬ 
facturing, ship building and ship repairing operations of 
the plaintiff at its Potrero and Hunters Point Works or to 
the relations between the plaintiff and its employees 
133 there or to the relations among such employees. 

(16) The National Labor Relations Act is illegal 
and void in so far as it affects the manufacturing, ship build¬ 
ing and ship repairing operations of the plaintiff at its Po¬ 
trero and Hunters Point Works or results in interference 
with the relations between the plaintiff and its employees 
engaged there in such manufacturing ship building and ship 
repairing operations or the relations among such employ¬ 
ees, in that it violates the Constitution of the United States 
in the following respects: 

(a) Said Act can not be sustained under the Commerce 
Clause contained in Section Eight of Article I of the Con¬ 
stitution of the LUiited States, since it seeks to regulate 
matters concerning the wholly intrastate manufacturing, 
ship building and ship repairing operations of the plaintiff, 
a regulation which does not constitute the regulation of 
commerce with foreign nations or among the several States. 

(b) Said Act is violative of the Tenth Amendment to the 
Constitution of the United States, in that it constitutes 
an invasion by the Federal Government of fields of regula¬ 
tion reserved bv that Amendment to the States or to the 

•/ 

People, because said Act is in purpose, in essence and on 
its face an attempt to regulate matters not committed to the 
Federal Government bv the Constitution of the United 

m/ 

States, in that it attempts to regulate local industry, includ¬ 
ing the relations between employers, including the plain¬ 
tiff, and their employees in respect to rates of pay, wages, 
hours of employment and other conditions of employment. 

(c) Said Act is violative of the Ninth Amendment to the 
Constitution of the United States, in that by said Act the 
Government of the United States through the Congress has 
presumed and purported to assume jurisdiction and con¬ 
trol of certain rights retained by the States or by the Peo¬ 
ple and which, in so far as the business of the plaintiff at 
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nt to tlie 


its Potrero and Hunters Point Works is concerned, can be 
exercised only by the State of California, if at all. 

(d) Said Act is violative of the Fifth Amending 
Constitution of the United States, in that 

(i) it attempts to deprive the plaintiff without due proc¬ 
ess of law of the liberty guaranteed to it by that Amend¬ 
ment ; 

(ii) it attempts to deprive the plaintiff^ without 
134 due process of law, of its property rights, including 
the right to deal freely and independently with its 
employees or any of them or any group thereof in respect 
to rates of pay, wages, hours of employment and other con¬ 
ditions of employment; 

(iii) it attempts to take the private property of t)he plain¬ 
tiff for a public use, without the payment of just compensa¬ 
tion; 

(iv) it is wholly unreasonable, arbitrary and capricious. 

(e) Said Act is violative of the Fourth Amendment to 
the Constitution of the United States, in that it permits and 
authorizes unreasonable searches and seizures of papers 
and effects of employers, including the plaintiff,! 
prives employers, including the plaintiff, of the ri 
secure in their papers and effects. 

(f) Said Act is violative of the Third Article of 
stitution of the United States, in that it purports tb vest ju¬ 
dicial power of the United States in large part in the Na¬ 
tional Labor Relations Board and not in the counts as re¬ 
el uired by said Article, and said Act thereby purports to 
infringe upon, and violate, the constitutional aut 
the courts of the United States. 

(g) Said Act is violative of the Seventh Amen 
the Constitution of the United States, in that no 
jury is permitted or required by said Act. 

(17) Regardless of the accuracy of the foregoing Con 
elusion No. 16, there is grave doubt that the Natiohal Labor 
Relations Act is legal and constitutional in so jfar as it 
affects the manufacturing, ship building and ship Repairing 
operations of the plaintiff at its Potrero and Huntgrs Point 
Works, or results in interference with the relation^ between 
the plaintiff and its employees engaged in such manufactur¬ 
ing, ship building and ship repairing operations dr the re- 
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lations among such employees, because of the question of 
its validity under the Constitution of the United States in 
the respects set out in such Conclusion No. 16. 

(18) The National Labor Relations Act is illegal, void 
and unconstitutional as a whole for the reason that it pur¬ 
ports to apply indiscriminately and equally to all employ¬ 
ers whether or not thev are engaged in commerce with for- 
eign nations or among the several States or in transactions 
which directly affect such commerce and to their relations 
with their employees and to such employees. 

(19) Regardless of the accuracy of the forego- 
135 ing Conclusion No. 18, there is grave doubt that the 
National Labor Relations Act is legal and constitu¬ 
tional in any respect in that it purports to apply indiscrim¬ 
inate!}’ and equally to all employers whether or not they are 
engaged ih commerce with foreign nations or among the sev¬ 
eral States or in transactions which directly affect sucli 
commerce and to their relations with their employees and 
to such employees. 

(20) Regardless of the accuracy of any of the foregoing 
Conclusions Nos. 16, 17, IS and 19 and of the power of the 
Congress of the United States under the Constitution of 
the United States to decide or define a unit appropriate 
for the purposes of collective bargaining, the National La¬ 
bor Relations Board in deciding or in attempting to decide 
what is the unit ajjpropriate for purposes of collective bar¬ 
gaining at the Potrero and Hunters Point Works of the 
plaintiff and in taking any action in connection therewith 
has acted and will act unlawfully and illegally by presum¬ 
ing and purporting to exercise legislative power conferred 
upon the Congress of the United States and therefore un¬ 
lawfully and illegallv delegated to said Board. 

(21) Regardless of the accuracy of the foreging Conclu¬ 
sions Nos. 16, 17, 18 and 19 and of the power of the Con¬ 
gress of the United States under the Constitution of the 
United States to decide or define the unit appropriate for 
purposes of collective bargaining, and regardless of the 
accuracy of the foregoing Conclusion No. 20, there is grave 
doubt tliat the National Labor Relations Board in deciding 
or in attempting to decide what is the unit appropriate for 
purposes of collective bargaining at the Potrero and Hunt- 



J. W. MADDEN, J. M. CARMODY AND E. S. SMITH| 109 

ers Point Works of the plaintiff and in taking any action in 
connection therewith has not acted and will not act unlaw¬ 
fully and illegally by presuming and purporting to exercise 
legislative power conferred upon the Congress of the United 
States and therefore unlawfully and illegally delegated to 
said Board. 

(22) Under the terms of the National Labor Relations 
Act it is the duty of employers subject thereto to bargain 
collectively in respect of rates of pay, wages, hours of em¬ 
ployment and other conditions of employment of all of their 
employees within any unit appropriate for collective bar¬ 
gaining with the representatives selected or designated by 
a majority of the employees in such unit and it is! made il¬ 
legal and unlawful for the plaintiff to bargain wit|h its em¬ 
ployees engaged in its manufacturing, ship building and 
ship repairing operations at its Potrero and Hunters Point 
Works individually or otherwise or for such employees or 
any of them to bargain with the plaintiff with respect to 
rates of pay, wages, hours of employment or other condi¬ 
tions of employment if Local No. 7 of Industrial Union of 
Marine and Shipbuilding Workers of America or any other 
representatives shall be designated or selected pursuant to 

said Act either by election directed to be h^ld by the 
136 National Labor Relations Board among th£ employ¬ 
ees of the plaintiff at said Works or otherwise, as the 
representatives of all of the emxdoyees of the plaintiff en¬ 
gaged in manufacturing, ship building and ship repairing 
operations at said Works. 

(23) Regardless of the accuracy of the foregoing Con¬ 
clusion No. 22, there is grave doubt that under pie terms 
of the National Labor Relations Act it is not the duty of 
employers subject thereto to bargain collectively with re¬ 
spect to the rate of pay, wages, hours of employment and 
other conditions of employment of all of their employees 
within any unit appropriate for collective bargaining with 
the representatives selected or designated by a| majority 
of the employees in such unit and that it is not jnade ille¬ 
gal and unlawful for the plaintiff to bargain with its em¬ 
ployees in its manufacturing, shipbuilding and shlip repair¬ 
ing operations at its Potrero and Hunters Point Works 
individually or otherwise or for such employees lor any of 
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them to bargain with the plaintiff with respect to rates of 
pay, wages, hours of employment or other conditions of 
employment if Local No. 7 of Industrial Union of Marine 
and Shipbuilding Workers of America or any other repre¬ 
sentatives shall be designated or selected pursuant to said 
Act, either bv election directed to be held by the National 
Labor Relations Board among the employees of the plain¬ 
tiff at said Works or otherwise, as the representatives of 
all of the employees of the plaintiff engaged in manufactur¬ 
ing, ship building and ship repairing operations at said 
Works. 

(24) There is no procedure provided by the National 
Labor Relations Act for the review by any court of any 
order of the National Labor Relations Board that might 
be issued by it in connection with or growing out of the 
hearing called to be held pursuant to the notice of hearing 
dated April 4, 1936. 

(25) The procedure provided by the National Labor Re¬ 
lations Act for the review of orders of the National Labor 
Relations Board by the courts of the United States is not, 
and is not intended as, an exclusive statutory remedy and 
is not a timely or a plain, or an adequate, or a complete 
remedy at law; and the statutory provisions for review of 
the orders of said Board do not make any provision for an 
independent judicial determination of all questions, both 
of law’ and of fact, essential to the preservations of the 
constitutional rights of the plaintiff, nor is any provision 
made for an independent judicial determination of the ex¬ 
istence or non-existence of the fundamental or jurisdic¬ 
tional facts, the existence of wdiich facts is a condition pre¬ 
cedent to the operation of the statutory scheme as applied 
to the plaintiff. 

(26) The procedure provided in the National La- 
137 bor Relations Act for the review’ of orders of the 
National Labor Relations Board does not afford the 
plaintiff a timely, plain, adequate or complete remedy at 
law’, and, accordingly, it has no protection for its consti¬ 
tutional and property right thereunder, and inasmuch as 
said Act is wholly unconstitutional and invalid, the remedy 
purportedly afforded by said Act is not a remedy at all. 

(27) Regardless of the accuracy of the foregoing Con¬ 
clusion No. 26, there is grave doubt that the procedure pro- 
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vided in the National Labor Relations Act for the review 
of orders of the National Labor Relations Board would 
afford the plaintiff a timely, adequate or complete remedy 
at law, and, accordingly, that it has any protection for its 
constitutional and property rights thereunder and, inas¬ 
much as there is grave doubt that said Act is constitutional 
in any respect, there is equal doubt that the remedy pur¬ 
portedly afforded by said Act is a remedy at all. 

(28) Under the National Labor Relations Act, or other¬ 
wise, the defendants are utterly without lawful right or 
authority to originate, maintain or prosecute any purported 
complaint or complaints, to issue any purported notice or 
notices, or to conduct any hearing or hearings mider said 
Act, and all actions, complaints, notices and authority at¬ 
tempted and purported to be exercised by the defendants, 
their agents or agencies, under and by force of said Act 
with respect to the manufacturing, ship building and ship 
repairing operations of the plaintiff at the Potrero and 
Hunters Point Works and its relations with its employees 
there engaged in such operations and the relations among 
such employees are void and unconstitutional and in seek¬ 
ing to apply them to the plaintiff in connection with such 
operations and such relations the defendants are hsurping 
authority in violation of the constitutional rights of the 
plaintiff for the reason set forth in the foregoing Conclu¬ 
sion No. 18. 

(29) Regardless of the accuracy of the foregoing Con¬ 
clusion No. 28, there is grave doubt that under the National 
Labor Relations Act the defendants have any lawful right 
or authority whatsoever to originate, maintain or prosecute 
any purported complaint or complaints, to issue any pur¬ 
ported notice or notices or to conduct any hearing or hear¬ 
ings under said Act and that all actions, complaints, notices 
and authority attempted or purported to be exeifcised by 
the defendants, their agents or agencies, under and by force 
of said Act with respect to the manufacturing, ship build¬ 
ing and ship repairing operations of the plaintiff at the 
Potrero and Hunters Point Works and its relations with 
its employees there engaged in such operations and the re¬ 
lations among such employees are legal and constitutional 
and that in seeking to apply them to plaintiff in connection 
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with such operations and such relations the defen- 
138 dants are not usurping authority in violation of the 

constitutional rights of the plaintiff for the reasons 
set forth in the foregoing Conclusion No. 19. 

(30) The plaintiff is entitled to have rendered a declara¬ 
tory judgment adjudging and declaring that the National 
Labor Relations Act and all actions and orders of the de¬ 
fendants thereunder are illegal, void and unconstitutional 
either as a whole or as attempted to be applied to the plain¬ 
tiff at its Potrero and Hunters Point Works or to the labor 
relations between the plaintiff and its employees there or 
to the relations among such employees. 

(31) The Motion to Dismiss the Amended and Supple¬ 
mental Bill of Complaint and Petition for Declaratory 
Judgment should be denied. 

(32) The plaintiff is entitled to have issue out of this 
Court a permanent injunction restraining and enjoining 
the defendants, individually and as members of the Na¬ 
tional Labor Relations Board, and each of them, and their 
agents, agencies, assistants, employees and representatives, 
and each of them, and their successors in office, and each of 
them, and their agent, agencies, assistants, employees and 
representatives, and each of them, from holding or caus¬ 
ing to be held, at any time or times, a hearing for the pur¬ 
pose of rendering any determination with respect to rep¬ 
resentation of employees of the plaintiff at its Potrero and 
Hunters Point Works or a hearing for the purpose of de¬ 
termining whether or not the plaintiff lias engaged in any 
so-called unfair labor practices at said Works, under the 
National Labor Relations Act, and from having any pro¬ 
ceedings or taking any action whatsoever, at any time or 
times, with respect to any such hearing or hearings. 

(33) Regardless of the accuracy of the foregoing Con¬ 
clusion No. 32, the plaintiff is entitled to have issue out of 
this Court a preliminary injunction restraining and en¬ 
joining the defendants, individually and as members of the 
National Labor Relations Board, and each of them, and 
their agents, agencies, assistants, employees and represen¬ 
tatives, and each of them, and their successors in office, and 
each of them, and their agents, agencies, assistants, employ¬ 
ees and representatives, and each of them, from holding or 
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causing to be held, at any time or times, a hearing for the 
purpose of rendering any determination with respect to 
representation of employees of the plaintiff at its Potrero 
and Hunters Point Works or a hearing for the purpose of 
determining* whether or not the plaintiff has engaged in 
any so-called unfair labor practices at said Work|s, under 
the National Labor Relations Act, and from having any 
proceedings or taking any action whatsoever, at any 

139 time or times, with respect to any such hearing or 
hearings. 

XXVI. In finding and holding that the National Labor 
Relations Act by its terms affords an adequate remedy. 

XXVII. In finding and holding that the plaintiff has an 
adequate remedy at law. 

XXVIII. In finding* and holding* (a) that orders of the 
National Labor Relations Board are not self-executing and 
are not enforceable until reviewed by the appropriate 
United States Circuit Court of Appeals and that tjhe Court 
may make a decree enforcing, modifying or settijng aside, 
in whole or in part, the Board’s order; (b) that tjhe plain¬ 
tiff may raise all the questions sought to be raised here 
before the Circuit Court of Appeals in the event the Board 
seeks to enforce its order against the plaintiff oij plaintiff 
seeks to review the Board’s order. 

XXIX. In finding* and holding that plaintiff! will not 
suffer great or irreparable damage or injury cognizable in 
equity by reason of any matter alleged in the amended and 
supplemental bill of complaint. 

XXX. In finding and holding that the National iabor Re¬ 
lations Act is not wholly unconstitutional. 

XXXI. In finding and holding that the plaintiff by re¬ 
fusing* to obey the subpoena of the X T ational Labor Rela¬ 
tions Board is not punishable under Section 12 cjf the Na¬ 
tional Labor Relations Act and that obedience to the 
Board’s subpoena can be enforced only in the United States 
District Courts under Section 11 (2) of the National Labor 
Relations Act. 

XXXII. In finding and holding that the schedul- 

140 ing and the conducting of the hearing scheduled by 
the National Labor Relations Board under the terms 

of the National Labor Relations Act will not cau^,e and has 
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not threatened to cause plaintiff any great or irreparable 
damage cognizable in equity by reason of any matters set 
forth in the amended and supplemental bill of complaint. 

XXXIII. In not finding and holding contrary to the find¬ 
ings and holdings complained of in assignments of error 
Nos. XXVI to XXXII, inclusive. 

XXXIV. In failing and refusing to find and to hold and 
in not finding and holding that the plaintiff in its operations 
at its Potrero and Hunters Point Works at San Francisco, 
California, and the relations between it and its employees 
and the relations among its employees engaged in said op¬ 
erations at said plants are all local and intrastate in char¬ 
acter and effect. 

XXXV. In failing and refusing to find and to hold and in 
not finding and holding that the plaintiff would suffer great, 
irreparable and immediate injury cognizable in equity by 
the denial of the preliminary injunction. 

XXXVI. In failing and refusing to find and to hold and 
in not finding and holding that the plaintiff must risk crim¬ 
inal prosecutions under Section 12 of the National Labor 
Relation^ Act as a condition precedent to testing the con¬ 
stitutionality of said Act or the jurisdiction of the National 
Labor Relations Board. 

XXXVII. In failing and refusing to find and to hold and 
in not finding and holding that the provisions of Section 12 
of the National Labor Relations Act are applicable 
141 to the plaintiff by reason of the facts disclosed by 
the amended and supplemental bill of complaint. 

XXXVIII. In failing and refusing to find and to hold 
and in not finding and holding that the National Labor Re¬ 
lations Act attempts to regulate matters which are purely 
local and intrastate in their nature and effect and which do 
not directly affect commerce with foreign nations or among 
the several States. 

XXXIX. In failing and refusing to find and to hold and 
in not finding and holding that the National Labor Rela¬ 
tions Act as applied to the plaintiff is repugnant to and vio¬ 
lative of the Constitution of the United States, particularly 
Section 1 Eight of Article One, and Article Three thereof, 
and the Tenth, Ninth, Fifth, Fourth, and Seventh Amend¬ 
ments thereto. 
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XXXX. In other respects apparent of record, j 
For which errors the plaintiff, Bethlehem Shipbuild¬ 
ing* Corporation, Ltd., prays that said order and decree of 
the Supreme Court of the District of Columbia, dated April 
29, 1936, be reversed and that the cause be remanded to said 
Court with directions to overrule and denv the motion to dis- 
miss, to grant a preliminary injunction as grayed, to 

142 grant a permanent injunction as prayedj to enter 
a declaratory judgment as prayed and for]costs. 

RICHARD H. WILDER, 
DOUGLAS L. HAT(j}H, 

E. FONTAINE BROUN, 

Counsel for Plaintiff-Appellant. 

April 30, 1936. 

Receipt of a copy of the foregoing Assignments of Error 
is hereby acknowledged this 30th day of April, 1936. 

CHARLES FAHY, 

By WM. R. WALSH, 

Counsel for Defendants-Appellees. 
Memorandum. 

May 2, 1936. | 

$50.00 deposited in lieu of bond of appeal. j 
Waiver of Citation on Appeal. 

143 Filed May 2, 1936. 

The plaintiff, Bethlehem Shipbuilding Corpora¬ 
tion, Ltd., having petitioned for and noted an appeal in open 
court from the decree of the Court entered April 29, 1936, 
to the United States Court of Appeals for the ^District of 
Columbia on the 29th day of April, 1936, the ui|idersigned 
counsel for defendants hereby waives the service |of citation 
upon the defendants in the appeal takenn. j 

CHARLES FAHY, j 
By WM. R. WALSP, 

Attorney for Defendants. 


May 1,1936. 
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Praecipe and Designation of Record. 

144 Filed May 2, 1936. 

The Clerk of the Court will please prepare the rec¬ 
ord on appeal in the above-entitled cause and include there¬ 
in the following: 

1. Amended and Supplemental Bill of Complaint for Re- 
straining Order and Injunction and Petition for Declara¬ 
tory Judgment, filed April 24, 1936. 

2. Notice of Motion to Dismiss, filed April 7, 1936. 

3. Motion to Dismiss, filed April 7, 1936. 

4. Buie to Show Cause, filed April 24, 1936. 

5. Acknowledgment of Service, filed April 24, 1936. 

6. Amended Return to the rule to show cause, filed April 

28.1936. 

7. Stipulation, filed April 28, 1936. 

8. Memorandum opinion, filed April 29, 1936. 

9. Memorandum opinion, filed April 2, 1936, in 

145 the case of Heller Brothers Company , et al v. Ralph 
II. Lind t et al., Equity No. 60593. 

10. Findings of Fact and Conclusions of Law, filed April 

29.1936. 

11. Plaintiff’s Exceptions to the Court’s findings and 
Conclusions and Refusals to Find and Conclude and Enter 
a Declaratory Judgment, filed April 29, 1936. 

12. Decree Denying Application for Preliminary Injunc¬ 
tion and Granting Motion to Dismiss and Dismissing 
Amended and Supplemental Bill of Complaint and Denying 
Petition for Declaratory Judgment, filed April 29, 1936. 

13. Order and entry showing notation and allowance of 
appeal, filed April 29, 1936. 

14. Docket entry showing filing of appeal bond. 

15. Assignment of Errors, filed May 2, 1936. 

16. Waiver of Citation on Appeal, filed May 2, 1936. 

17. This Praecipe and Designation of Record. 

RICHARD H. WILMER, 
DOUGLAS L. HATCH, 

E. FONTAINE BROUN, 
Attorneys for Plaintiff-Appellant. 
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Receipt of a copy of the foregoing Designation of Record 
is hereby acknowledged this 1st day of Yfay, 1936, 

146 and waiver of counter-designation is hereby noted. 

CHARLES FAHY, ! 

By WM. R. WALSH), 

Attorney for Defendants-Appellees. 

Supreme Court of the District of Columbija. 

147 United States of America, 

District of Columbia , ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the 
pages numbered from 1 to 146, both inclusive, to 
and correct transcript of the record, according to 
of counsel, herein filed, copy of which is made part of this 
transcript, in cause No. 61109 in Equity, wherein Bethle¬ 
hem Shipbuilding Corporation, Ltd., a corporation, is 
Plaintiff and J. Warren Madden, John M. Caifmody and 
Edwin S. Smith, individually and as members of the Na- 
tional Labor Relations Board, are Defendants, as the same 
remains upon the files and of record in said Court. 

In Testimony Whereof, 1 hereunto subscribe; by name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 4th day of May, 1936. 


foregoing 
be a true 
directions 


(Seal) 


FRANK E. CUNNINGHAM, 

I Clerk. 


By CHAS. B. COF 




Assistant Clerk. 


IN, 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6712. Bethlehem Shipbuilding Corporation, Ltd., a 
corporation, Bethlehem, Pennsylvania, Appellant, vs. J. 
Warren Madden, et al. United States Court of Appeals for 
the District of Columbia. Filed May 4, 1936J Moncure 
Burke, Clerk. U. S. Government Printing Office: 128883. 
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tion and Granting Motion to Dismiss and Dismissing 
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13. Order and entry showing notation and allowance of 
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Receipt of a copy of the foregoing Designation Of Record 
is hereby acknowledged this 1st day of May, 1936, 

146 and waiver of counter-designation is herepy noted. 

CHARLES FAHY, j 
By WM. R. WALSHj, 

Attorney for Defendants-Appellees. 

Supreme Court of the District of Columbia. 

147 United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 146, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel, herein filed, copy of which is made part of this 
transcript, in cause No. 61109 in Equity, wherejin Bethle¬ 
hem Shipbuilding Corporation, Ltd., a corppration, is 
Plaintiff and J. Warren Madden, John M. Capmody and 
Edwin S. Smith, individuals and as members if the Na- 
tional Labor Relations Board, are Defendants, as the same 
remains upon the files and of record in said Court. 

In Testimony Whereof, 1 hereunto subscribe: by name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 4th day of May, 1936. 

(Seal) FRANK E. CUNNINGHAM, 

| Clerk. 

By CHAS. B. COFFIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6712. Bethlehem Shipbuilding Corporation, Ltd., a 
corporation, Bethlehem, Pennsylvania, Appellant, vs. J. 
Warren Madden, et al. United States Court of Appeals for 
the District of Columbia. Filed May 4, 1936. Moncure 
Burke, Clerk. U. S. Government Printing Officer 128883. 
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for the District of Columbia), dismissing, and 
denying prelimary injunctions in suits brought by 
each of the appellants, respectively, to enjoin the 
members of the National Labor Relations Board, 
hereinafter sometimes called the Board, in their of¬ 
ficial capacities and individually, 1 from the commis¬ 
sion of certain acts threatened to be committed by 
them under the pretended authority of the National 
Labor Relations Act, approved July 5, 1935, herein¬ 
after sometimes called the Act, 2 alleged by each of 
the appellants in their respective bills to be uncon¬ 
stitutional and void. 

On the separate motions of the seven appellants 
herein this Court on June 15, 1936, entered in each 
case an order enjoining the respective appellees 
pending appeal from taking the threatened action 
complained of. 

Two of the suits ( Beaver Mills v. Madden, et al., 
No. 6699, and Pilgrim v. Madden, et al., No. 6700), 
were brought to enjoin the Board from holding and 
conducting an election under Section 9(c) of the Act 
for choosing representatives of employees for pur¬ 
poses of collective bargaining with the employer, 
the first named suit being brought by the employer, 
and the second suit being brought by sixty-two of its 
employees. Under the Act, if valid, the representa¬ 
tives so chosen are made “the exclusive representa¬ 
tives of all the employees * * * for the purposes of 
collective bargaining in respect to rates of pay, wages, 
hours of employment, or other conditions of employ¬ 
ment” (Sec. 9(a)), and the employer is forbidden to 
refuse to bargain collectively with his employees ex- 


x In the suit brought by Heller Brothers Company the regional director 
was also made a party defendant 
a The Act is set forth in full as Appendix A. 
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cept through such representatives (Sec. 8(|5)). At 
the argument herein upon motion for preliminary 
injunctions pending appeal counsel for the Board 
conceded such to be the effect of the statute, 
ther conceded that under its provisions the 
were bound either to accept the terms of em ployment 
so agreed upon, or quit their jobs. 

Three of the suits ( Heller Brothers Company v. 
Lind, et al., No. 6696, A. C. Lawrence Leather Com - 
pany v. Madden, et al,, No. 6697, and Brown Shoe 
Company, Inc, v. Madden, et al ., No. 66?8) were 
brought to enjoin the Board from conducting respec¬ 
tive hearings under Section 10(a) for the: purpose 
of determining whether or not unfair labor practices 
as defined by Section 8 had been or were 
gaged in. 

One of the suits ( Cabot Manufacturing Company 
v. Madden, et al,, No. 6705) was brought 
the Board from conducting a hearing unddr Section 
9(c) for the purpose of determining whether or not 
an election should be held. 

The remaining case ( Bethlehem Shipbuilding 
Corporation, Ltd. v. Madden, et al., No. 6712) was 
brought to enjoin the Board both from conducting 
one hearing under Section 10(a) for the purpose of 
determining whether or not unfair labor practices as 
defined by Section 8 were engaged in, and jrom con¬ 
ducting another hearing under Section 9(c|) for the 
purpose of determining whether or not an election 
should be held. 1 

The principal question of substantive law pre¬ 
sented by these cases is the constitutionality of the 


5 The facts in each of the foregoing cases are more fully set forth in 
the Statement of Facts which follows. 
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Act under which the Board purports to act and 
which constitutes its sole authority for the actions 
threatened. 

The bills in these cases allege with varying degrees 
of particularity injury and damage which will 
be suffered by the appellants through the order¬ 
ing of elections, the holding of elections and the 
holding of hearings by the Board (and independ¬ 
ently of any subsequent cease and desist order) and 
which, if the Act be unconstitutional, the Board was 
without authority to order, hold or conduct. The 
injuries disclosed by the several bills taken together 
include: 

(1) Destruction of employment contracts; 

(2) Deprivation of liberty of contract of 
both employer and employee; 

(3) Deprivation of freedom of bargaining of 
both employer and employee with respect to 
rates of pay, wages, hours of employment and 
other conditions of employment; 

(4) Disturbance of pleasant, friendly and 
harmonious employer and employee relations; 

(5) Creation of friction and ill will; 

(6) Demoralization of working forces and 
loss of efficiency with increased cost of produc¬ 
tion; 

(7) Loss of time of officers and employees in 
attendance upon hearings and incurrence of ir¬ 
recoverable expenditures in substantial amounts 
necessitated thereby, including counsel fees; 

(8) Disclosure of private books and records; 
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(9) Loss of sales growing out of the ^xistence 
of an assumed dispute between the appellants 
and an alleged agency of the United Stakes Gov¬ 
ernment and also growing out of the ifact that 
charges have been made by such agency that the 
employers were unfair to labor; 1 and 

(10) Loss of public goodwill. 

Indeed, without specification of injury, it must be 
self-evident under any realistic view of the situation 
that the pendency of hearings and elections td> be con¬ 
ducted by the Board under purported authority of 
an unconstitutional statute must inevitably pesult in 
friction, discord, loss of efficiency, destruction of 
morale among employees and ill will, as w^ll as in¬ 
creased production costs and loss of businesd flowing 
therefrom. All these, in addition to actuaf out-of- 
pocket expenses necessarily to be incurred!, cannot 
be undone, restored or repaired whatever may be the 
outcome of the threatened proceedings by thp Board. 

In view of the foregoing indisputably conse¬ 
quences of the actions threatened, it is, we believe, 
clear that the statutory remedy relied upon by the 
Board is nowhere near “as complete, practical and 
efficient as that which equity can afford” (Terrace v. 
Thompson, 263 U. S. 197 (1923)), and that hence 
the cases are peculiarly within the province of equity 


jurisdiction (see Argument, Point IV). Ui 
circumstances of each of these cases the Cod 


nder the 
rt below 


should have granted in each of them a preliminary 

*That the allegation of loss of business is not purely speculative is 
demonstrated by the amended bill of complaint in the Brovm Shoe Com¬ 
pany case from which it appears that as a result of a former hearing, 
similar to the one sought to be enjoined in the present caie, the Shoe 
Company lost customers and business, which was directly attributable to 
the publicity attendant upon such former hearing, and the charges made 
thereat. 
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injunction and should not have dismissed the par¬ 
ticular bill and, where a petition for a declaratory 
judgment was included, should not have denied or 
dismissed such petition. 

The principal questions now before the Court are: 
First, whether or not the National Labor Relations 
Act is unconstitutional in toto or as applied to the 
respective appellants in their respective businesses 
and in their employment relations. 

Second, whether or not the Court below should 
have granted the respective applications for pre¬ 
liminary injunctions. 

Third, whether or not the Court below should 
have dismissed the respective bills, amended bills 
and amended and supplemental bill and the petitions 
for declaratory judgment. 

STATEMENT OF FACTS 

1. Heller Brothers Company of Newcomerstown r. 

Lind, et al ., No, 6696. 

The appellant, Heller Brothers Company of 
Newcomerstown, is a corporation organized under 
the laws of the State of Ohio and engaged in the 
business of manufacturing and selling files, rasps, 
hammers, tools and other hardware implements at 
Newcomerstown in the County of Tuscarrawas in 
the State of Ohio. (See Bill of Complaint printed 
in the Record at pages 1 to 23 and supporting affi¬ 
davit at pages 49 to 60.) 

A part of the raw materials used by the appellant 
in the manufacture of the files and othei>small tools 
and implements are purchased from without that 
State. Since the passage of the National Labor Re¬ 
lations Act on July S, 1935, about forty percentum of 
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the raw materials used have been purchased within 
the State of Ohio and approximately sixty percentum 
have originated or have been produced without the 
State of Ohio. For the most part the purchases of 
materials originating from without the Stare were 
made at the appellant’s office from salesmen] repre¬ 
senting the sellers within the State of Ohio. All of 
the raw materials purchased and used in the plant of 
the appellant were received in the storeroom of the 
appellant and there remained until put into produc¬ 
tion and manufactured into a finished goods. 
(Amendment to Paragraph 5 of Bill of Complaint 
R. 81) 1 . | 

Each of the employees of the appellant, witl| whom 
we are here concerned, is engaged in manufacturing 
operations at the plant of the appellant at New- 
comerstown and is employed under an oral dontract 
terminable at the will of either party (R. 4, 51 ]. 

A complaint was issued against the appellant by 
one Ralph A. Lind, Regional Director for the Eighth 
Region of the United States (which includes New- 
comerstown, Ohio), the said Lind being an agent of 
the National Labor Relations Board and appointed 
by the said Board pursuant to the provisions of the 
National Labor Relations Act and the rulbs and 
regulations of the said Board adopted thereunder 
charging the appellant with violations of Section 8, 
(1) and (2) of the Act (R. 16). | 

The complaint was allegedly based on chajrges of 
unfair labor practices consisting of the formation of 
a company union with the intention of discouraging 
and interfering with the efforts of its employees to 
organize and become members of a labor or^aniza- 

1 A separate record is filed in each of the eight cases. Thle symbol 
“R.” refers to the record of the particular case under discussijon. 
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tion to be affiliated with the American Federation 
of Labor, and to discourage and interfere with the 
efforts df its employees otherwise to organize for the 
purpose of bargaining collectively. The complaint 
was accompanied by a notice of hearing which 
scheduled a hearing on the complaint to be held on 
February 4, 1936, at Coshocton, Ohio (R. 19). 
The complaint and notice of hearing, both dated 
January 21, 1936, were signed by Ralph H. Lind. 

The said Regional Director had caused a subpoena 
to be issued to the agent in charge of the business of 
the appellant in Ohio commanding him to produce 
records showing from whom raw materials were 
purchased and to whom finished goods were sold, 
and also to show to whom salaries and commissions 
were paid for sales, advertising and distribution 
(R. 23). 

The appellant alleged, in the Bill of Complaint 
and supporting affidavit, that it is a going concern 
and, including goodwill, has a value in excess of 
$500,000, and capable, in the absence of interference 
by appellees in attempted enforcement of the Act, 
of producing an income in excess of $25,000 per year, 
but if said Act is enforced said business cannot be 
continued, said income will be entirely lost and the 
value of said business will be impaired and substan¬ 
tially destroyed, the value of the physical properties 
being only a small or nominal percentage of the value 
of the plant and business as a going concern; that in 
this action, therefore, appellant seeks to protect said 
business from unlawful interference and destruction, 
to appellant’s damage in a sum far in excess of 
$3,000, exclusive of interest and costs. The hearing 
scheduled to be held at Coshocton, Ohio, by the ap¬ 
pellees was postponed and has not been held. 
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2. A. C. Lawrence Leather Company v. Madden, 

et al No. 6697. | 

This appellant, A. C. Lawrence Leather Com¬ 
pany, is a Maine corporation with a plant) at Pea¬ 
body, Massachusetts, where it is engaged in the busi¬ 
ness of tanning and processing hides and skins and 
manufacturing and selling leather and its by-products 
(R. 1, 2). 

In the conduct of its business the appellant pur¬ 
chases hides, skins and tanning materials, some of 
which are purchased within and some without the 
Commonwealth of Massachusetts (R. 2). All of 
the purchases of said hides and skins and tanning 
materials made outside of the Commonwealth of 
Massachusetts are completed within the State in 
which said purchases are made. All materials used 
in the manufacturing process come to rest at) the said 
plant before the manufacture thereof begins. The 
entire process of manufacturing leather and its by¬ 
products is commenced and completed at the said 
Peabody Plant, and neither the materials g|)ing into 
production at said plant nor the product of sp.id plant 
is transported by the appellant, such transportation 
being conducted by independent carriers engaged in 
transportation (R. 2, 3). 

After the leathers and by-products are ipanufac- 
tured they are sold or offered for sale as biyers are 
obtained therefor and are sold to purchasers within 
and without the Commonwealth of Massachusetts. 
When the purchasers reside outside the Common¬ 
wealth of Massachusetts the transaction is completed, 
as far as the appellant is concerned, within the Com¬ 
monwealth of Massachusetts at the time the products 
or by-products are delivered to independent) carriers 
for transportation to destination (R. 2, 3). 

i 
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The appellant employs approximately 2300 em¬ 
ployees in the operation of its Peabody Plant, all of 
whom are assigned to the various duties necessary 
to be performed in the tanning and processing of 
hides and skins and the manufacture of leathers there¬ 
from (R. 3). 

The appellant has oral employment contracts with 
its employees governing rates of pay, hours of labor 
and other conditions of employment. There has 
been organized and existing since 1922 among the 
employee^ of the appellant an organization known as 
the Employees’ Representation Plan, through which 
the employees elect their own representatives to meet 
and confer with representatives of the appellant for 
the purpose of negotiating and bargaining with ap¬ 
pellant in regard to hours, wages and working con¬ 
ditions (R. 3). The relations between the appellant 
and its employees are now, and have been for many 
years, peaceful and harmonious (R. 3, 17, 18). 

On January 9, 1936, a complaint (based on charges 
filed by one Erford Mahoney and one Edmond 
Perry) and a notice of hearing were issued by the 
appellees purporting to act under the Act and were 
served upon the appellant (R. 12, 14). The com¬ 
plaint charged that the appellant had in its rela¬ 
tions with its employees engaged in certain unfair 
labor practices in violation of Section 8(1) and (2) 
of the Act by allegedly dominating and interfering 
with the administration of its employees’ labor or¬ 
ganization (R. 12, 13, 14). The said notice stated 
that a hearing on said complaint was scheduled to 
be held at Boston, Massachusetts, on January 27, 
1936 (R. 14). 
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The hearing scheduled to be held by the ap¬ 
pellees in Boston, Massachusetts, was postponed 
and has not been held. 

3. Brown Shoe Company, Inc. v . Madden, etio/., 

No. ,6698. 

As shown by its amended bill of complaint and 
petition for declaratory judgment, Brown Shoe Com¬ 
pany, Inc., is a corporation (R. 2) engaged jn the 
manufacturing of shoes, owning and operating shoe 
manufacturing plant at Vincennes, Indiana (JC 4). 
At said plant appellant manufactures raw, partly 
finished and finished materials into various typ^s and 
grades of stitched down shoes (R. 5). Some bf the 
materials used in manufacturing operations it the 
Vincennes plant originate within the State of Indiana 
and some are produced and originate without the 
State of Indiana (R. 5). The movement of sucp ma¬ 
terials used in the manufacture of shoes terminates 
before the manufacturing process involving saik ma¬ 
terials commences (R. 5). The entire process of 
manufacturing shoes is commenced and completed 
at said plant (R. 5). In such manufacturing opera¬ 
tions there the appellant regularly employs approxi¬ 
mately 500 employees and with each of them the ap¬ 
pellant has an oral employment contract govdrning 
rates of pay, wages, hours of employment and other 
conditions of employment, such contract being tjermi- 
nable at the will of either party thereto (R. 5)J All 
the employees of the appellant at the VincennesJ plant 
are engaged in the manufacture there of various ma¬ 
terials into shoes or in maintaining said plant in 
which, or the machinery with which, the shoe ihanu- 
facturing process is conducted (R. 5). ijn its 
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amended bill of complaint for injunction and peti¬ 
tion for declaratory judgment, contained in the rec¬ 
ord on appeal (K. 1-22) herein, the appellant has 
stated in detail the foregoing and additional facts 
involved. 

On January 24, 1936, a complaint (based on 
charges made by Local No. 649 of the Boot and Shoe 
Workers Union) and notice of hearing were issued 
under the Act, against the appellant by the appellees 
purporting to act as the Board, alleging that in its 
relations with its employees engaged in manufactur¬ 
ing operations at its Vincennes plant the appellant 
had engaged in certain of the unfair labor practices 
as defined by Section 8 of the Act including failure 
of the appellant to promote two employees to posi¬ 
tions, to which they felt themselves entitled, because 
of alleged discrimination on account of union activi¬ 
ties, and giving notice that a hearing thereon pursuant 
to the Act would be held February 11, 1936, at Vin¬ 
cennes, Indiana (R. 6, 33-37). The appellant has 
had the experience of going through a recent similar 
hearing before the Board based on a similar com¬ 
plaint in connection with its plant located at Salem, 
Illinois (R. 8-11). While the Trial Examiner desig¬ 
nated to conduct said Salem hearing, on the basis of 
the evidence adduced before him, rendered his inter¬ 
mediate report to the Board—a copy of such inter¬ 
mediate report is contained in the record (R. 77-107) 
—stating that he had found that the appellant had not 
engaged in the alleged unfair labor practices at the 
Salem plant and recommending that the complaint 
theretofore issued by the Board should be dismissed, 
it cost the appellant greatly in excess of $8,500 to 
defend itself in said hearing and as a result of said 
hearing, which lasted 21 hearing days, the appellant 
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suffered great loss to its name in the trade, to its 


good¬ 


will and reputation, and to its harmonious relations 
with its employees, and suffered losses of sales of its 
products; during the Salem hearing 1400 working 
hours were lost by employees of the Salem plant; a 
majority of the foremen and some of the employees 
were required to be in attendance during a lar^e part 
of the hearing; several of the officials of the appellant 
were required to spend many days at the hearing un¬ 
der subpoena and at the behest of the Board; the 
plant superintendent was occupied for more tl^an 21 
days in connection with the Salem hearing; ahd the 
efficiency of that plant was materially impaired 
thereby (R. 9-11). Despite the determinatiqn and 
recommendations of the Trial Examiner, the Board 
finally on May 29, 1936, overruled the Tri^l Ex¬ 
aminer and entered an order requiring the appellant 
and its officers and agents to cease and desisj from 
certain alleged actions and activities and directing 
the reemployment of certain former employees, 
the reinstatement of certain former employee^ with 
seniority rights, and the payment of sums of mcjney to 
certain employees for losses alleged to have be^n suf¬ 
fered because of lay-offs, and finally directing the ap¬ 
pellant to enter into collective bargaining with Boot 
and Shoe Workers Union, Local No. 655, etc. 1 If 
the Vincennes hearing is held as proposed, the appel¬ 
lant will incur in magnified degree all of the damage 
to its name in the trade, to its goodwill and reputa¬ 
tion and to its harmonious relations with its employees 
which it incurred and is suffering because of the 
Salem hearing, and will incur further loss of sales, 
will have the harmonious relations with its employees 


1 Release of National Labor Relations Board D-66, June 1, 1936. 
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and among its employees at its Vincennes plant dis¬ 
rupted and the efficiency of operation of such plant 
lessened, and, moreover, will incur irrecoverable ex¬ 
penses which will be at least as heavy as those which 
it incurred in connection with the Salem hearing 
(R. 12). The hearing scheduled to be held at Vin- 
cennies, Indiana, by the appellees was postponed and 
has not been held. 

4. Beaver Mills t?. Madden, et al ., No. 6699. 

As shown by its bill of complaint, Beaver Mills is 
a corporation which owns and operates a cotton tex¬ 
tile mill located at Douglasville, Douglas County, 
Georgia, known as the Lois Mill, at which mill raw 
cotton is manufactured into unbleached broadcloth 
(R. 2). All of the materials used in manufacturing 
operations at said mill whether coming from within 
or without the State of Georgia come to rest at said 
mill before their use in such manufacture (R. 17). 
At said mill the appellant employs approximately 
230 employees (R. 2), not more than six of whom 
are engaged in loading or unloading materials com¬ 
ing to said mill for manufacturing and the loading of 
products shipped from said mill (R. 17). The em¬ 
ployees of the appellant in the Production and Main¬ 
tenance Departments of said mill are engaged in 
manufacturing raw cotton into unbleached broad¬ 
cloth or in maintaining the plant in which, or the 
machinery with which, such manufacturing opera¬ 
tions are conducted (R. 2). Each of such employees 
is working under an oral employment contract be¬ 
tween the appellant and himself or herself, which 
contract governs rates of pay, wages and hours of 
employment, and which is terminable at the will of 
either party thereto without prior notice (R. 2). 
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On or about the 14th day of January, 1936, the 
Board issued a “Direction for Election” in which it 
was stated that the Board had found that a question 
affecting commerce had arisen concerning the rep¬ 
resentation of the employees of the appel 
gaged in the Production and Maintenance 
ments of its Lois Mill located at Douglasville, 
Georgia, and in which the Board directecj that an 
election by secret ballot be held among designated 
classes of employees engaged in said Departments 
to determine whether or not said employee^ desired 
to be represented by Local No. 1871 of the United 
Textile Workers of America (R. 8, 33, 34f). Said 
direction for election provided that said election be 
held within one week from the 14th day of January, 
1936 (R. 8, 33, 34). Said direction for election was 
issued by the Board after a hearing held on E'ecember 
3 and 4, 1935, on a petition by said Local No. 1871, 
for investigation and certification of representatives 
pursuant to Section 9(c) of the Act (R. 7). Upon 
the filing of this suit, said election was postponed and 
has not yet been held. 

For some time the Lois Mill has been qperating 
at a substantial loss (R. 9). In July, 1935, the op¬ 
erating loss being greater than the shut-down cost, 
the mill was closed (R. 9). In October, 1935, after 
citizens of Douglasville, where the mill is located, 
succeeded in reducing by 50% the State and County 
taxes on the property of the appellant and jafter ef¬ 
fecting a reduction in operating costs, and after its 
former employees petitioned it to re-open the mill in 
order to give them direly needed employment! as there 


was no other source of employment at 
Douglasville, the appellant opened its mill, 


or near 
employ- 
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ing a less number of employees but using the same 
rates of pay and hours of work as were current under 
the National Industrial Recovery Act in the textile 
industry (R. 9, 10). The mill has continued to be 
operated at a loss which, however, is less than the 
shut-down cost would be, except that during De¬ 
cember, 1935, when there was a hearing before the 
Board, the costs attendant upon said hearing caused 
appellant’s loss in December, 1935, to exceed what 
would have been the shut-down cost (R. 11). The 
appellant owns two other cotton mills, one at Water¬ 
ford, New York, and one at Asheville, North Caro¬ 
lina, which are not being operated because the net 
cash loss that would be sustained in operating them 
would exceed the shut-down cost of maintaining them 
out of operation (R. 11). If the threatened election 
is held and other proceedings are taken, the appel¬ 
lant’s operating loss will exceed the shut-down cost 
and it will have to close its Lois Mill also. 

In a petition executed October 21, 1935, by the of¬ 
ficers of Local No. 1871, United Textile Workers of 
America, to the Board for investigation and certifica¬ 
tion of representatives pursuant to Section 9(c) of 
the Act, said Local No. 1871 charged that the ap¬ 
pellant had endeavored “to start up their plant un¬ 
der conditions that will greatly reduce the wages of 
the workers”, and thereby indicating clearly that 
should said Local No. 1871 be designated or selected 
by a majority of the employees at the Lois Mill at 
any election such as is directed to be held by the ap¬ 
pellees, said Local No. 1871 will present a collective 
bargaining agreement to the appellant or make other 
demands, the acceptance of or compliance with which 
would increase the labor costs of the appellant at 
said mill to a point at which the appellant would be 
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threatened with and would sustain net operating loss 
so near to or in excess of the overhead costs of a, shut¬ 
down that said mill would be closed, and if the ap¬ 
pellant should be faced with the acceptance of such 
a collective bargaining agreement or other demand, 
said mill would be closed. Representatives qf said 
Local No. 1871 represented, declared and clairhed in 
July, 1935, and again in December, 1935, before the 
Board, that a majority of employees of said miy were 
members of said Local No. 1871 (R. 5, 12, |3, 30, 
31). 

The appellant does not desire, and is not willing, 
that any representative or representatives designated 
or selected for the purposes of collective bargaining 
by the majority of the producing and maintenance 
employees at its Lois Mill shall represent al} of its 
employees in such departments as provided anjd con¬ 
templated in the Act, but the appellant does desire to 
retain its right and freedom in respect of bargaining 
with each of its employees in all matters relating to 
or affecting their employment (R. 12). The appel¬ 
lant regards it as opposed to its interest to bargain 
collectively or to enter into collective agreements 
with Local No. 1871 of the United Textile Workers 
of America, and it will not bargain collectively or 
enter into any collective agreements with saidj Local 
No. 1871 respecting the terms and conditions of em¬ 
ployment at its Lois Mill unless and until the Su¬ 
preme Court of the United States shall hold the Act 
constitutional as attempted to be applied to the ap¬ 
pellant or unless it shall previously be ordered so to 
do by a court of competent jurisdiction (R. 1|2, 13). 

If Local No. 1871 of the United Textile Vforkers 
of America should be designated and selected by a 
majority of the producing and maintenance epiploy- 
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ees at the Lois Mill of the appellant as their repre¬ 
sentative, pursuant to the “Direction for Election” 
issued by the Board and to the terms of the Act, the 
management of the appellant at said mill will refuse 
to bargain collectively with said Local No. 1871 as 
provided in said Act, and if any charge or com¬ 
plaint or other proceeding should be brought under 
said Act by reason of the refusal of such manage¬ 
ment to bargain collectively with said Local No. 
1871, the expense attendant upon defending such 
charge or complaint or other proceeding and of de¬ 
fending and prosecuting such proceeding to a final 
determination in the courts will be such as to cause 
the costs of continued operation of said mill cur¬ 
rently to equal or exceed the shut-down costs, and 
will cause the appellant to shut down said mill 
rather than incur such expense (R. 13). If the elec¬ 
tion directed to be held by the Board among the em¬ 
ployees of the appellant is held it will result in 
breaching employment contracts existing between the 
appellant and each of its employees, loss of liberty of 
the appellant to enter into contracts with such em¬ 
ployees and prospective employees individually upon 
terms mutually satisfactory to each, the continuance 
of disturbed conditions at appellant’s mill impairing 
the efficiency and harmonious labor relations thereat, 
and the expenditure of substantial sums by the ap¬ 
pellant in defending charges and complaint of vio¬ 
lation of the provisions of the Act and will force the 
shut-down of the appellant’s mill resulting in the 
loss of customers and goodwill, the loss of going 
concern value of said mill to the appellant and its 
existing organization and the loss of the goodwill 
of many loyal employees to whom the shut-down of 
the mill will cause extreme distress. The extent of 
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the loss and injury which would be suffereji by the 
appellant, if the election directed to be hel^ by the 
Board is held, is not and will not be ascertainable 
in a pecuniary value (R. 13, 14). The election 
scheduled to be held by the appellees was postponed 
and has not been held. 

5. J. C. Pilgrim, et al. v. Madden, et al Noj 6700. 

The appellants are sixty-two of the employees of 
Beaver Mills at its Lois Mill described in phe fore¬ 
going section 4 of this Statement of Facts (R. 1, 2). 
The allegations of the appellants in their bill of com¬ 
plaint are substantially similar to the allegations 
contained in the bill of complaint of Beaver 
Mills. It is to be noted that the appellants set 
forth in no uncertain terms their opposition to being 
represented by the aforesaid United Textilje Work¬ 
ers of America, Local No. 1871 (R. 11), anq, in view 
of the financial condition of the Lois Mill[ and the 
narrow margin existing between the shut-dbwn cost 
and the operating loss, express their fear cjf loss of 
employment as a direct result of the trouble now be¬ 
ing engendered by the activities of the Bbard (R. 
11-14). 

The bill alleges the individual occupations of each 
of the sixty-two plaintiffs and clearly demonstrates 
that they are engaged purely in the intrastate busi¬ 
ness of manufacturing raw cotton into unbleached 
broadcloth (R. 2-5). 

If the election directed to be held by tfje Board 
among the employees at the Lois Mill of thk Beaver 
Mills is held and Local No. 1871, Uniteq. Textile 
Workers of America or any other representative is 
designated or selected, the existing employment of 
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the appellants, the terms and existence of their em¬ 
ployment contracts and their rights to bargain with 
their employer will be destroyed and rendered value¬ 
less and the appellants will lose their employment in 
said mill (R. 13-15). The extent of the damage 
which would accrue to the appellants, if said elec¬ 
tion be held, is not and will not be ascertainable in 
a pecuniary value (R. 15). 

6. Cabot Manufacturing Company r. Madden, et al ., 

No. 6705. 

The Cabot Manufacturing Company, appellant, 
is a Massachusetts corporation, with a plant at Bruns¬ 
wick, Maine. The appellant at said plant is engaged 
in the business of weaving and manufacturing cloth 
of various kinds, chiefly from rayon yarns, and the 
sale of the finished product (R. 2, 3). In the weav¬ 
ing and manufacturing of cloth the appellant pur¬ 
chases ykrns, some of which are purchased within 
and sonie without the State of Maine. All of the 
purchases of said yarns made without the State of 
Maine are completed in the State in which such pur¬ 
chases are made (R. 2). All materials used in the 
manufacturing process come to rest at the said plant 
before the manufacturing process commences. The 
entire process of weaving and manufacturing cloth 
is commenced and completed at the Brunswick Plant 
(R. 2). 

After the cloth is manufactured it is sold or offered 
for sale to purchasers within and without the State 
of Maine. When the said purchasers reside outside 
the State of Maine the transaction is completed, as 
far as the appellant is concerned, at the time when 
the cloth is delivered by the appellant to carriers for 
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transportation to destination (R. 3). The abpellant 
is not engaged in the business of transportation of 
either its raw or finished products (R. 2, 3).j 

In the conduct of its business at Brunswick, the 
appellant employs approximately 900 employees, all 
of whom are assigned to the performance ot the va¬ 
rious duties necessary to be performed to tarry on 
the weaving and manufacturing business of the ap¬ 
pellant (R. 3). 

The appellant has oral employment contracts with 
its employees governing rates of pay, hours 
and other conditions of employment. The 
between appellant and its employees are no^ peace¬ 
ful and harmonious. This situation is the product 
of years of effort on the part of the appellant and 
its employees to settle questions which haye arisen 
amicably and peaceably. In settling the! various 
questions which have arisen the appellant l|ias dealt 
with its employees individually and with their rep¬ 
resentatives (R. 3, 16). 

Almost the entire production of the appellant’s 
plant is manufactured to fill orders on haqd which 
require the shipment of a certain amount of cloth to 
customers each week. These contracts provide that 
they may be cancelled by the customer if any un¬ 
reasonable delay in scheduled shipments is caused 
by labor disputes. At the time of the filing of the 
bill of complaint in this cause the value of such con¬ 
tracts aggregated $600,000 (R. 3). 

On January 27, 1936, Local Union No. 2225 of 
the United Textile Workers of America filed a peti¬ 
tion with the appellees alleging that a question con¬ 
cerning the representation of the employees in the 
appellant’s plant had arisen in that the appellant had 
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refused t d bargain collectively with said Local Union 
as the exclusive representative of all the employees 
engaged in production in appellant’s plant (R. 4, 12, 
13). The appellees purporting to act under the au¬ 
thority of said Act caused the said petition and notice 
of hearing to be served upon the appellant. The said 
notice stated that a hearing on said petition was 
scheduled to be held at Brunswick, Maine, on Feb¬ 
ruary 17,! 1936, pursuant to Section 9 (c) of the Act 
(R. 14, IS). 

The hearing scheduled to be held in Brunswick, 
Maine, by the appellees was postponed and has not 
been held. 

7. Bethlehem Shipbuilding Corporation, Ltd., t?. 

Madden, et al No. 6712. 

As shown by its amended and supplemental bill of 
complaint and petition for declaratory judgment, 
Bethlehefti Shipbuilding Corporation, Ltd., owns 
and operates an integrated manufacturing plant at 
San Francisco, California, comprising two shipyards, 
known, respectively, as the Potrero Works and 
Hunters Point Works, both located on San Francisco 
Bay about five miles apart (R. 2, 3). Each of said 
Works is a unit of what is known as the Union Plant 
of the appellant (R. 2). At the Potrero Works the 
appellant engages in the business of manufacturing, 
shipbuilding and shiprepairing (R. 2). At the 
Hunters Point Works it engages in the business of 
shiprepairing, but said Works is also adapted for 
the building of ships (R. 2, 3). At the Potrero and 
Hunters Point Works there are numerous buildings, 
shops, dry docks and other equipment (R. 2, 3). In 
repairing vessels at said Works the appellant does so 
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only under specific contracts with those for whom 
such vessels are repaired (R. 4). In building vessels 
the appellant does so only under specific contracts 
with those for whom such vessels are built (E.. 4). 
In the case of the preponderant proportion of the 
volume of repair work done on vessels by said 
Works during the calendar year 1935, the vessels 
were not fit for service and were not used thjerein 
during the time the repairs were made (R. 4). jSuch 
proportion was not less than 94% of the volurjne of 
work done by said Works in connection with repair¬ 
ing of vessels as related to total billings for repair 
work to vessels done by said Works during saiq cal¬ 
endar year (R. 4). Of the total billings for work 
done at the Potrero and Hunters Point Worlds for 
the calendar year 1935, approximately 16% thereof 
was for building new vessels, mining machinery, 
dredges and dredging equipment, metal tools and 
other miscellaneous machinery, implements and 
equipment, and approximately 84% thereof wis for 
repairing vessels (R. 4). The type of repair [work 
done at said Works is not the ordinary repair [work 
that may be done by crews of vessels or small 
but is the type of repair work of an importan 
extraordinary nature necessitating special skilj and 
equipment and generally requires the particular ves¬ 
sel to be laid up and frequently to be placed id dry- 
dock (R. 5). In the cases of all repairs made in 
1935, new materials were used in making the required 
repairs or damaged parts of the particular vessel be¬ 
ing repaired were removed therefrom and were re- 
fabricated in shops at said Works (R. 5, 6)t In 
many instances both of those operations were per¬ 
formed (R. 6). In the majority of all cases 6f re- 
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pairs of vessels by said Works during the calendar 
year 1935 a substantial amount of new material was 
used, and in almost all cases some new material was 
used (R. 6). The cost of materials used in making 
repairs to the vessels by the appellant at said Works 
represents the minor proportion of the cost to the 
appellant of making such repairs (R. 6). At the 
present time, of the total number of hours being spent 
by employees of the appellant at said Works, ap¬ 
proximately 25% thereof is being spent in operations 
directly connected with the building and construction 
of new vessels, approximately 65% thereof is spent 
in operations directly connected with repairing of 
vessels, and approximately 10% thereof is being 
spent in manufacturing operations not directly con¬ 
nected either with building or repairing of vessels 
{R. 6). Vessels and articles constructed at said 
Works bear no resemblance to the materials from 
which they are constructed and when finished are of 
far greater value than the materials which are used 
in constructing them (R. 6). Such substantial in¬ 
crease in value is due to the manufacturing, fabricat¬ 
ing and building operations performed by the appel¬ 
lant at said Works (R. 6). The appellant does not 
itself operate any vessels in and around said Works 
(R. 3, 4). With each of its employees engaged in 
its manufacturing, shipbuilding and shiprepairing 
operations at its Potrero and Hunters Point Works 
the appellant has an oral employment contract gov¬ 
erning rates of pay, wages, hours of employment and 
othei 1 conditions of employment, such contract being 
terminable at the will of either party thereto (R. 14). 
In its amended and supplemental bill of complaint 
for restraining order and injunction and petition for 
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declaratory judgment, contained in the record pn ap¬ 
peal filed herein, the appellant has stated ^n de¬ 
tail the foregoing and additional facts involved (R. 

1-25). . j 

On March 28, 1936, the Board issued its conjibined 
Complaint and Notice of Hearing based on a Charge 
lodged by Industrial Union of Marine and' Ship¬ 
building Workers of America, Local No. 7, alleging 
that the appellant in its relations with its employees, 
who are engaged in the shipbuilding, manufacturing 
and shiprepairing operations of the appellant at the 
Potrero and Hunters Point Works, had engaged and 
was engaging in certain unfair labor practices de¬ 
fined by Section 8 of the Act and giving notice that a 
hearing on said Complaint was scheduled to fye held 
before said Board at San Francisco, California, on 
April 9, 1936, at 10 a.m. (R. 8, 9, 26-30). 

On April 4, 1936, the Board issued its Ncjtice of 
Hearing under Section 9(c) of the Act upon the 
petition of said Local No. 7 for a determination of 
the representation of employees of the appellant at 
the Potrero and Hunters Point Works for purposes 
of collective bargaining and giving notice that a hear¬ 
ing pursuant to said Notice of Hearing was also 
scheduled to be held before said Board at San Fran¬ 
cisco, California, on April 9, 1936, at 10 a.fii., but 
at a place different from that fixed for the Rearing 
referred to in the preceding paragraph (R. 9,110, 49, 
SO). | 

It should be noted at this point that the purposes 
underlying the two proposed hearings just mejitioned 
are inconsistent. In connection with the first ^>f these 
hearings it is alleged that the appellant has Violated 
Section 8 of the Act in that it has refused to bargain 
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collectively with Local No. 7 as required under the 
provisions of Section 8(5) of the Act. However, the 
second hearing is called for the purpose of determin¬ 
ing either by election or otherwise what is the proper 
collective bargaining unit, i. e., whether it be Local 
No. 7 or some other group or organization. Thus in 
one breath the Board charges a violation of the Act 
based bn the failure of the appellant to bargain col¬ 
lectively with a certain labor organization and in the 
next breath calls a hearing to find out whether, after 
all, that organization is the proper one for collec¬ 
tive bargaining; yet, despite this direct conflict, the 
Board proposes to go ahead with both hearings un¬ 
less enjoined (R. 10, 11). 

The appellant is now, and has heretofore been, 
ready and willing to meet with any persons claim¬ 
ing directly or indirectly to be the accredited rep¬ 
resentatives of its employees to discuss and adjust 
matters of mutual interest in respect to rates of pay, 
wages, hours of employment and other conditions of 
employment, and has not challenged, and does not 
challenge, their right as such (R. 17, 18). The ap¬ 
pellant has frequently met with, and is willing to 
continue to meet with, persons claiming directly or 
indirectly to be the accredited representatives of em¬ 
ployees at said Works, including members and of¬ 
ficials of said Local No. 7 acting as a committee 
thereof, and has considered, and will consider, all 
matters of interest to employees at said Works which 
have been or may be presented to it (R. 18). Many 
of the employees of the appellant at said Works do 
not belong to said Local No. 7 and do not desire to 
be represented exclusively by said Local No. 7 for 
purposes of collective bargaining with the appellant 
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in respect to rates of pay, wages, hours of employ¬ 
ment and other conditions of employment (R. 18). 
A large number of the employees of the appellant at 
said Works, who do not belong to said Local INjo. 7, 
belong to one or another of at least eight different 
labor unions and do not wish to be represented ex¬ 
clusively by said Local No. 7 for the purpose above 
stated (R. 18). Some of the employees of th£ ap¬ 
pellant at said Works do not belong to any labor 
union and do not wish to be represented exclusively 
by said Local No. 7 for the purpose above seated 
(R. 18). 

If the threatened hearings (or either of them) are 
held as proposed, the appellant will incur damage to 
its goodwill and reputation and heavy expenses in 
connection with said hearings (or either of tljiem) 
and in connection with any proceedings had lender 
the Act in connection therewith and will hav£ the 
present harmonious relations with its employees and 
among its employees at said Works disrupted and the 
efficiency of operations at such Works lessened and 
will have its present contracts with its employees 
breached (R. 16, 17). All of such damage^ are 
great, imminent and irrecoverable. The two hear¬ 
ings scheduled to be held in San Francisco, Cali¬ 
fornia, by the appellees have been postponed and 
have not been held. 

In all of these cases the appellants have attacked 
the Act as being unconstitutional in toto, or at least 
as being unconstitutional as applied or attempted to 
be applied to them and their operations and their 
labor relations in respect to the particular businesses 
in which they are engaged. They have alleged gen- 
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erally that the elections proposed to be held and the 
hearings proposed to be held will immediately 
damage the employer appellants in their relations 
with and among their employees, will cause breaches 
of existing contracts with employees and loss of good¬ 
will, will cause disturbed conditions at their plants 
with resultant inefficiency and consequent loss, will 
cause the expenditures of large sums of money in 
defending themselves before the Board, and in one 
instance, namely, that of the Brown Shoe Company, 
Inc., appellant in No. 6698, the appellant has shown 
that it has sustained serious losses as a result of one 
hearing before the National Labor Relations Board 
through which it already has been. In the case of 
Pilgrim et al. (employees of Beaver Mills) the ap- 
pellahts allege loss based on attempted deprivation 
of their constitutional rights to bargain as they see 
fit individually or in groups with their employer 
without the coercive intervention of some labor or¬ 
ganization not of their choosing and allege the im¬ 
pending loss of employment as a result of what the 
Board is attempting to do. 

A BRIEF SUMMARY OF THE PERTINENT 
PROVISIONS OF THE ACT. 

In order properly to present the question which 
is now before the Court for determination it is not 
necessary to go into a detailed consideration of the 
provisions of the Act, but we do believe that an or¬ 
derly presentation of such question will be served by 
briefly referring to the provisions of the Act as they 
are sought to be applied to the businesses of the re¬ 
spective appellants herein. 


28 


The Act is all ambitious in its application, bjut its 
scheme is simple. It purports to prescribe, ami the 
Board is created by it to dictate, the sole method and 
means by which all employees in the United States 
may deal with their employers in respect to rates of 
pay, wages, hours of employment and other condi¬ 
tions of employment, and the sole method and rpeans 
by which all employers in the United States shall deal 
with their employees (Secs. 8 and 9). There c^n be 
no question but that the Act is intended to apjjily to 
all employees (Sec. 2(3)). Moreover, the Actj pro¬ 
hibits each employer (with certain exceptions vb’hich 
are unimportant in these suits) from dealing with 
his present employees and from employing any new 
employees, unless such employer shall deal with them 
solely through representatives designated in the man¬ 
ner prescribed by the Act. The Act unquestionably 
seeks to impose upon all employers the doctrijne of 
majority rule among employees, which labor unions 
in recent years have sought to have applied as a 
means to the establishment of the closed shop (Secs. 
8(3), (5),9(a) and 10). 

The Act provides in Section 7 thereof that "‘Em¬ 
ployees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain 
collectively through representatives of their own 
choosing, and to engage in concerted activities, for 
the purpose of collective bargaining or other rriutual 
aid or protection.” The Act then sets forth irj Sec¬ 
tion 8 a number of practices, denominated unfair la¬ 
bor practices, which are that it shall be an Unfair 
practice for an employer 

“(1) To interfere with, restrain, or ctoerce 
employees in the exercise of the rights guaran¬ 
teed in section 7. 
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“(2) To dominate or interfere with the for¬ 
mation or administration of any labor organi¬ 
zation or contribute financial or other support 
to it:” (with a proviso that is not important to 
the issues in these cases). 

“(3) By discrimination in regard to hire or 
tenure of employment or any term or condition 
of employment to encourage or discourage 
membership in any labor organization:” (with 
a proviso that is not important to the issues in 
these cases). 

1 “(4) To discharge or otherwise discriminate 
against an employee because he has filed charges 
or given testimony under this Act. 

“(5) To refuse to bargain collectively with 
the representatives of his employees, subject to 
the provisions of Section 9 (a).” 

In each of the cases herein which involves so-called 
unfair labor practices the respective appellant is 
charged with a violation of one or more of the above- 
enumerated unfair labor practices. 

The Act also purports to make it an unfair labor 
practice, among other things, for an employer to re¬ 
fuse to bargain collectively with the representatives 
of a majority of its employees as the exclusive repre¬ 
sentatives of all its employees of any class or classes 
prescribed by the Board (Sec. 8(5) and Sec. 9(a) 
and (b)). If the Board feels it uncertain whether 
or not a particular labor organization is to be the 
representative of the employees for collective bar¬ 
gaining at some plant, it may designate or select such 
representative or cause an election to be held for that 
purpose (Sec. 9(c)). Furthermore, the Act pur¬ 
ports to give the Board power to prevent any em¬ 
ployer from engaging in the so-called unfair labor 
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practices above-referred to; that is, power to force 
employers (Sec. 10(a)) to bargain collectively 
in respect to rates of pay, wages, hours of em¬ 
ployment and other conditions of employment with 
the representatives designated by the majority of any 
class or classes of their respective employees as the ex¬ 
clusive representatives of all employees in sujh class 
or classes. In other words, an employer out of fear 
of prosecution may refuse to bargain with individual 
employees and consequently those employees can not 
bargain individually with him but must do so through 
some designated or selected organization, 'fhe mi¬ 
nority in effect is thus deprived of its constitutional 
rights. 

Moreover, the Act purports to clothe thd Board 
with inquisitorial powers of the widest ai^d most 
drastic sort in connection with its coercive powers in 
preventing the so-called unfair labor practices (Sec. 

11) and any resistance to the Board, or its agents, in 
the performance of its, or their, asserted duties under 
the Act subjects him who so resists, even though it be 
to protect his constitutional rights, to a severe and 
prohibitive penalty by fine and imprisonment (Sec. 

12 ) . 

The question before the Court in these suits does 
not involve in any way the relative social ^nd eco¬ 
nomic advantages or disadvantages of the djoctrines 
of majority rule and the closed shop, but does involve 
the question of the power of the Federal Government 
under the Constitution of the United States; to im¬ 
pose those doctrines by statute upon employees and 
employers throughout the United States, to whom the 
Act purports to apply. Similarly, these suits are not 
directed against any labor organization. Accord- 
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ingly, we shall restrict ourselves in this brief to the 
legal questions involved. 

The question of whether or not the appellees 
should be prevented permanently from pursuing their 
announced course of action depends in the last an¬ 
alysis upon the question of whether the Act is or is 
not constitutional. Accordingly, we shall turn to a 
consideration of the Act in its relation to the Con¬ 
stitution. 


ERRORS RELIED UPON 

The appellants, without limitation, respectively 
Tely upon each and all of their Assignments of Error 
contained in the respective records. For the assis¬ 
tance of the Court, however, the Assignments of 
Error subsisting in all of the cases are epitomized as 
follows: 

1. The Court erred in refusing to issue and enter 
preliminary injunctions as prayed and moved for, 
and also erred in refusing to issue and enter perma¬ 
nent injunctions as prayed and moved for. 

2. The Court erred in granting the motions to dis¬ 
miss and in dismissing the respective bills of com¬ 
plaint. 1 

3. The Court erred in declining to grant and en¬ 
ter declaratory judgments in those cases in which 
declaratory judgments were prayed for, and further 
erred in dismissing the petitions for declaratory judg¬ 
ments in those cases. The cases in which there were 
petitions for declaratory judgments are Nos. 6697, 
6698,6705 and 6712. 

4. The Court erred in finding and adjudging that 
the respective Circuit Courts of Appeal had exclu- 

4 The term of “bills of complaint” includes also the respective amended 
and amended and supplemental bills of complaint. 
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sive jurisdiction under the terms of the National 
Labor Relations Act to render determinations with 
respect to the actions of the Board; in finding and 
adjudging that the Court below, sitting as ^n equity 
court, had no jurisdiction to grant the relief prayed 
in the respective bills of complaint; in finding and 
adjudging that there was no injury cognisable in 
equity presented by the respective bills of cofnplaint; 
in finding and adjudging that there was an Adequate 
and sufficient statutory remedy under the Abt which 
either as a matter of discretion or of law justified the 
equity court in declining to grant the relief sought; 
in not finding that there was no timely, plain, ade¬ 
quate and complete remedy at law; and in not find¬ 
ing that the holding by the appellees of thb respec¬ 
tive threatened hearings and elections and the tak¬ 
ing by them of proceedings connected therewith were 
imminent and would inflict upon the respective ap¬ 
pellants irreparable injury and damage. 

5. The Court erred in not finding and adjudging 
that the Act is unconstitutional and void ip toto or 
at least is unconstitutional, invalid and unenforce¬ 
able as applied to the respective appellant^ in their 
businesses and in their employment relations); in find¬ 
ing and adjudging that the unconstitutionally of the 
Act is not such as to carry with it all of th^ alleged 


procedural remedies purportedly afforded there¬ 
under; in finding and adjudging that it is not nec¬ 


essary to pass on or determine the validity of the Act. 

6. The Court erred in not finding in the respective 
cases each and all of the proposed findings of fact 
submitted by the respective plaintiffs belowl, includ¬ 
ing all of the facts (as distinguished from conclus¬ 
ions) alleged in the respective bills of complaint; in 





finding only the facts contained in the Court's find¬ 
ings of fict and memoranda; and in finding as the 
Court did therein; all as more specifically excepted 
to in the respective Assignments of Error. 

7. The Court erred in failing to adopt the con¬ 
clusions of law submitted by the respective plain¬ 
tiffs below; in stating its conclusions of law as set 
forth in its respective conclusions of law and memo¬ 
randa ; and in concluding as the Court did therein ; all 
as more specifically excepted to in the respective As¬ 
signments of Error. 


ARGUMENT 

I 

The Act is Clearly Beyond the Federal Commerce 
Power and Violates the Ninth and Tenth Amend¬ 
ments to the Constitution of the United States. 

The Act is so broad that it is void in toto. Even 
if there is any field to which Congress could apply 
labor provisions such as those in the Act (which we 
deny), this Court cannot rewrite the Act, but, in ac¬ 
cordance with the decisions of the Supreme Court, 
must hold it totally void. This proposition is de¬ 
veloped later. 

Hereinbefore we have shown briefly the charac¬ 
ter of the business of each of the appellants as con¬ 
ducted at the particular plant, mill or factory. The 
facts as alleged in the respective bills, some of which 
are supplemented by affidavits, show that in the con¬ 
duct of their businesses at their respective plants, 
mills or factories and in their relations with their em¬ 
ployees there none of the appellant employers and 
none of their employees are engaged in commerce 
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and that such businesses do not constitute tommerce 
among the several States or with foreign Rations or 
directly affect such commerce, but that ^uch busi¬ 
nesses and such relations are wholly intrastate and 
are not commerce at all. There is nothing 
the records to the contrary. 

The Act is founded upon the commerce 
the Federal Government found in Article I, Sec¬ 
tion Eight, Clause 3 of the Constitution of t^ie United 
States, providing that Congress shall have the power 


in any of 
power of 


“3. To regulate the commerce witjh foreign 


nations, and among the several States, 
the Indian tribes; * * *” 


and with 


Unless, therefore, the Act can be sustained under 
the Commerce Clause of the Constitution, it must fall 
as being contrary to the provisions of the Ninth and 
Tenth Amendments thereto. Section 2 (7) of the 
Act shows the length to which Congress vfl 
vading fields far beyond its province. Tf^ 
reads: 

“Sec. 2. When used in this Act— 


ent in m- 
at section 


* 


* 


* 


“(7) The term ‘affecting commerce’ means 
in commerce, or burdening or obstructing com¬ 
merce or the free flow of commerce, hr having 
led or tending to lead to a labor dispute burden¬ 
ing or obstructing commerce or the fr^e flow of 
commerce.” 

The term “affecting commerce”, as thus cjefined, is 
so broad as to reach down to and embrace the labor 
relations of the smallest local industry or business 
imaginable—even if the effect upon commerjce among 
the States or with foreign nations of such ark industry 
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or business and its labor relations are so slight that 
the imagination must be violently stirred to conjec¬ 
ture any effect whatsoever on such commerce. It is 
clear, howdver, that Congress so intended, for in Sec¬ 
tion 2(3) it expressly excluded from the operation 
of the Act 

“any individual employed as an agricultural la¬ 
borer, or in the domestic service of any family or 
person at his home, or any individual employed 
by his parent or spouse.” 

The exception of these three relationships, so ex¬ 
cluded by the provisions of Section 2(3), which are 
exclusively local in character though remotely and 
indirectly affecting commerce, shows plainly that all 
other local relationships are to be included within the 
purview of the statute, for there is nothing a man may 
do that will not in some slight degree touch upon or 
affect commerce. 

Despite the language of Section 7 purporting 
merely to guarantee to employees the right to choose 
their own representatives, the Act expressly pro¬ 
vides to the contrary by enacting in Section 9 (a) 
that representatives designated or selected for col¬ 
lective bargaining by the majority of the employees 
“shall be the exclusive representative of all the em¬ 
ployees” for the purposes of collective bargaining in 
respect to rates of pay, wages, hours of employment 
or other conditions of employment. The Act by using 
the word “exclusive” adopts the labor union doctrine 
of “majority rule.” That is clear from a reading of 
Section 9 (a), and no further proof or argument is 
needed. The employer, therefore, is prevented from 
bargaining individually with any of his employees. 
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As further reflecting the real purpose olf the Act 
it is to be noted that the Act expressly provides in 
Section 8(3) that it shall be lawful for an employer 
to make an agreement with a labor organization “to 
require as a condition of employment membership 
therein.” That “permission,” however, is given only 
where “such labor organization is the representative 
of the employees” as provided in Section 9(a). 

In other words, the Act really permit^ and en¬ 
courages the labor unions to enforce the dual prin¬ 
ciples of majority rule and the closed shop. Those 
provisions of the Act, we say, have no direct relation 
to interstate or foreign commerce and can have none. 

Section 9 (c) of the Act provides for thp determi¬ 
nation by the Board of the proper method of selec¬ 
tion or designation of a labor organization to repre¬ 
sent employees for purposes of collective bargaining 
as defined in Section 9 (a) and to this end t0 order 
and conduct the holding of an election. In the Beaver 
Mills and Pilgrim cases the Board after a hearing 
ordered an election to be held. In the ^ethlehem 
case one of the two hearings was ordered tjo be held, 
and in the Cabot case a hearing was ordered to be 
held, to determine whether or not an election should 
be held, and the progressive steps in such a situation 
are the conduct of a hearing under Section 9 (c) fol¬ 
lowed by an election under Section 9 (c). If the 
employer then refuses to bargain exclusively with the 
representatives so selected or designated, it will be 
violating Section 8 (5) and will become subject to 
prosecution as having engaged in an unfair labor 
practice. 

The facts conclusively show that the employer ap¬ 
pellants are not engaged in interstate or foreign com¬ 
merce, or commerce at all. The Board, nevertheless, 
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purporting to act under the Act has erroneously de¬ 
termined that they are engaged in interstate and for¬ 
eign commerce and, furthermore, that the relations 
of the respective employer appellants with their em¬ 
ployees directly affect interstate and foreign com¬ 
merce. Such a determination flies in the face of the 
established interpretation of the Constitution as set 
forth in decisions of the Supreme Court, and any ac¬ 
tion by the Board or application of the Act based on 
such a determination is unconstitutional. 

Local business, industry or manufacturing have 
frequently been distinguished from, and are not, 
commerce—that has been held so frequently as to 
have become axiomatic. Agriculture, mining, manu¬ 
facturing and local industries and businesses such as 
those engaged in by the employer appellants are not 
“commerce” at all. That is amply demonstrated by 
many decisions. It is not necessary to burden this 
Court, however, with the consideration of such de¬ 
cisions. It is only necessary to refer to the most re¬ 
cent decision of the Supreme Court on the subject, 
Carter v. Carter Coal Co. 298 U. S.—, 56 S. Ct. 855 
(Nos. 636 and 651—October Term, 1935, decided 
May 18, 1936). That case is absolutely determinative 
of the unconstitutionality of the National Labor Re¬ 
lations Act as the Board and its agents and agencies 
seek to apply it to the appellants herein, and also, as 
we believe, shows that the Act is unconstitutional and 
void in toto. 

The Carter case involved the constitutionality of 
the “Bituminous Coal Conservation Act of 1935” 1 
(hereinafter sometimes called the Coal Act), which 
was approved by the President August 30, 1935, or 

1 August 30, 1935, c. S24, 49 Stat 991, 15 U. S. C. A. §§ 801-827, inch 
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about two months after the National Labor Rela¬ 
tions Act was approved by him (July 5, 1935). 

The Carter case was heard and decided with two 
other cases, but the differences between such other 
cases and the Carter case are only procedural and, 
therefore, in dealing herein with the decision jin such 
cases we shall treat it as if the Carter case were the 
only case there involved. 

In the Carter case the suit was brought by a stock¬ 
holder of the defendant Carter Coal Cqmpany, 
which was engaged in the business of miniiig bitu¬ 
minous coal and marketing the predominate propor¬ 
tion of the coal mined by it in States other th^n those 
in which it was mined. The suit was brought to en¬ 
join Carter Coal Company and its officers from filing 
an acceptance of the Code provided for in the Coal 
Act and from paying any tax that might be ijmposed 
upon such Company under the authority of the Coal 
Act and from complying with its provisions ahd with 
the provisions of such Code. The bill alsc^ named 
the Commissioner of Internal Revenue anh other 
Federal officers as parties defendant and sdught to 
enjoin them from taking any action to colject any 
tax that might be assessed against Carter Co^l Com¬ 
pany under the Coal Act. 

The Coal Act contains certain price-fixing pro¬ 
visions which the Court determined in the Carter 
case were inseparable from the other provisions of 
the Coal Act. The Court also considered a number 
of procedural questions and whether the so-called 
15% tax that was imposed by the Coal Acjt was a 
tax or a penalty. In so far as we are concerned in 
this case, however, it is not necessary to consider any 
of such questions. The part of the decision ^hich is 
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important to us here is that which relates to the labor 
provisions of the Coal Act, because the Supreme 
Court hdd that those provisions were unconstitu¬ 
tional and that, since the other provisions of the Coal 
Act could not be so separated from the labor pro¬ 
visions as to permit them to stand alone, the Coal 
Act was, on that account, unconstitutional in toto. 

The Coal Act contains labor provisions substan¬ 
tially identical with the substantive provisions of the 
National Labor Relations Act. That being true, 
then, as we have stated above, the decision that the 
labor provisions of the Coal Act are unconstitutional 
requires that this Court hold that the National Labor 
Relations Act is unconstitutional. 

In both the Coal Act and the National Labor Re- 

i 

lations Act Congress attempted to make certain find¬ 
ings and announced a certain policy. In the National 
Labor Relations Act they are headed “Findings and 
Policy.” In the Coal Act, however, they are not so 
designated but, nevertheless, they are asserted as the 
basis for the Act. Thus the Coal Act recites that 

“all production of bituminous coal and distri¬ 
bution by the producers thereof bear upon and 
directly affect its interstate commerce and ren¬ 
der regulation of all such production and dis¬ 
tribution imperative for the protection of such 
commerce and the national public service of bi¬ 
tuminous coal and the normal governmental 
revenues derivable from such industry;” 


and 


“that practices prevailing in the production of 
bituminous coal directly affect its interstate 
commerce and require regulation for the pro- 
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tection of that commerce, and that the pight of 
mine workers to organize and collectively bar¬ 
gain for wages, hours of labor, and conditions 
of employment should be guaranteed in order 
to prevent constant wage cutting and tlje estab¬ 
lishment of disparate labor costs detrimental to 
fair competition in the interstate marketing of 
bituminous coal, and in order to avoid those ob¬ 
structions to its interstate commerce that recur in 
the industrial disputes over labor relations at 
the mines.” 

The theory that clearly underlies the Coal Act, as 
announced in the foregoing provisions quoted there¬ 
from, is so similar to the theory underlying the Na¬ 
tional Labor Relations Act, as set forth in Section 1 
thereof, that we are confident that in that respect the 
two Acts are for the purposes of this easel at least 
substantially identical and that the appellees will 
not make any claim to the contrary. For jthe con¬ 
venience of this Court in making a comparison of the 
provisions of the two Acts in this regard, Ore quote 
in the margin hereof Section 1 of the National La¬ 
bor Relations Act. 1 


1 “FINDINGS AND POLICY 

“Section 1 . The denial by employers of the right of employees to 
organize and the refusal by employers to accept the procedure of col¬ 
lective bargaining lead to strikes and other forms of industrial strife 
or unrest, which have the intent or the necessary effect of burdening or 
obstructing commerce by (a) impairing the efficiency, safety, or opera¬ 
tion of the instrumentalities of commerce; (b) occurring in the current 
of commerce; (c) materially affecting, restraining, or controlling the 
flow of raw materials or manufactured or processed goods fjrom or into 
the channels of commerce, or the prices of such materials pr goods in 
commerce; or (d) causing diminution of employment and wages in 
such volume as substantially to impair or disrupt the market for goods 
flowing from or into the channels of commerce. 

“The inequality of bargaining power between employees [who do not 
possess full freedom of association or actual liberty of contract, and em¬ 
ployers who are organized in the corporate or other forms of ownership 
association substantially burdens and affects the flow of commerce, and 
tends to aggravate recurrent business depressions, by depressing wage 
rates and the purchasing power of wage earners in industry and by 
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The Coal Act provides in Section 4 thereof that 
the provisions of that Section shall be formulated by 
the National Bituminous Coal Commission (pro¬ 
vision for the establishment of which is contained 
in previous sections of the Coal Act) “into a working 
agreement, to be known as the ‘Bituminous Coal 
Code’ ”, thereafter in the Act called the Code. Sec¬ 
tion 4 then provides that “For the purpose of carry¬ 
ing out the declared policy of this Act, the code shall 
contain the following conditions, provisions, and ob¬ 
ligations which will tend to regulate interstate com¬ 
merce in bituminous coal and transactions directly 
affecting interstate commerce in bituminous coal 
* * Following thereafter in that Section as Part 
III thereof are set forth the conditions, provisions 
and obligations which deal with, and are entitled, 
“Labor Relations”. 

The preliminary statement and subsection ( a ) of 
such Part III are as follows: 

“To effectuate the purposes of this Act, the 
district boards and code members shall accept 
the following conditions which shall be con¬ 
tained in said code: 

preventing the stabilization of competitive wage rates and working 
conditions within and between industries. 

“Experience has proved that protection by law of the right of em¬ 
ployees to organize and bargain collectively safeguards commerce from 
injury, impairment, or interruption, and promotes the flow of commerce 
by removing certain recognized sources of industrial strife and unrest, 
by encouraging practices fundamental to the friendly adjustment of in¬ 
dustrial disputes arising out of differences as to wages, hours, or other 
working conditions, and by restoring equality of bargaining power be¬ 
tween employers and employees. 

“It is hereby declared to be the policy of the United States to elimi¬ 
nate the causes of certain substantial obstructions to the free flow of 
commerce and to mitigate and eliminate these obstructions when they 
have occurred by encouraging the practice and procedure of collective 
bargaining and by protecting the exercise by workers of full freedom of 
association, self-organization, and designation of representatives of their 
own choosing, for the purpose of negotiating the terms and conditions 
of their employment or other mutual aid or protection.” 
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“ ( a ) Employees shall have the right tq organ¬ 
ize and bargain collectively through representa¬ 
tives of their own choosing, and shall be free 
from interference, restraint, or coercion of em¬ 
ployers, or their agents, in the designation of 
such representatives or in self-organization or 
in other concerted activities for the purpose of 
collective bargaining or other mutual aid or 
protection; and no employee and no one peeking 
employment shall be required as a condition of 
employment to join any company union.’j 

Part III provides in subsection ( c) for th^ estab¬ 
lishment of a Bituminous Coal Labor Board |and, in 
subsection ( d ) thereof, for hearings of labor disputes 
and the making thereon of findings and orders, and 
then provides in subsection (e) as follows: 

“(e) The Labor Board shall have authority 
to adjudicate disputes arising under subsections 
(a) and ( b) of this part III, and to determine 
whether or not an organization of employees has 
been promoted, or is controlled or domin|ated by 
an employer in its organization, management, 


policy, or election of representatives; and 
purpose of determining who are the 


for the 
freely 


chosen representatives of the employees the 
Board may order and under its supervision may 
conduct an election of employees for that pur¬ 
pose. The Labor Board may order a code mem¬ 
ber to meet the representatives of its employees 
for the purpose of collective bargaining.” 

In other places in the Coal Act, particularly in Sec¬ 
tion 6 thereof, are found provisions with reference to 
the commencement and conduct of proceedings on 
labor questions arising under subsections (a) qnd ( b) 
of Part III of Section 4 thereof which ate sub- 
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stantially the same as the provisions contained in the 
National Labor Relations Act with reference to the 
commencement and conduct of proceedings on labor 
questions arising under that Act. Subsection (h) of 
Section 6 of the Coal Act contains provisions with 
reference to review by a Circuit Court of Appeals 
of orders made under the Coal Act, and subsection 
(c) of that Section contains provisions for the en¬ 
forcement of such orders. While all such provisions 
are more or less different in language and expression 
from the corresponding provisions in the National 
Labor Relations Act, they are in substance the same. 

The parts of the opinion of the Court in the Carter 
case with which we are here concerned are contained 
in subdivisions Fourth and Fifth thereof (pp. 863 
and 867). 1 In subdivision Fourth the Court consid¬ 
ered the purposes of the Coal Act as set forth in Sec¬ 
tion 1 thereof and held that the Constitution did not 
contain any grant of power “which authorizes Con¬ 
gress to legislate in respect of these general purposes 
unless it be found in the commerce clause * * 

In the Carter case the trial court found as facts 
certain of the matters recited in the preamble of the 
Coal Act and also found that the predominant pro¬ 
portion of the coal mined by Carter Coal Company 
was intended to be shipped in interstate commerce. 
Apparently the Supreme Court did not disagree with 
the findings of the trial court, but it held that the 
production or manufacture of articles, even though 
designed for interstate commerce, is not interstate 
commerce. 

The Supreme Court having so decided, it seems 
clear that in considering the constitutionality of the 

1 The citations of the pages of the opinion in the Carter case are from 
56 S. Ct. 
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National Labor Relations Act we may disregard the 
so-called “Findings and Policy” set forth in Section 
1 of that Act. 

In subdivision Fifth of the opinion in the Carter 
case the Court decided that the labor provisions of 
the Coal Act could not be upheld as an exercise of 
the power of Congress to regulate interstate com¬ 
merce. Inasmuch as that decision is, as we have 
stated above, in effect, a decision that the National 
Labor Relations Act is likewise unconstitutional in 
that it is not authorized by the Commerce Cl ause of 
the Constitution at least in so far as it is sougnt to be 
applied to the businesses such as those in which the 
appellants are engaged, we shall next direct lour at¬ 
tention to that part of the opinion of the Court re¬ 
lating to the Commerce Clause. 

As we have stated above, the business of Carter 
Coal Company is that of mining and marketing bitu¬ 
minous coal; and the businesses in which th^ appel¬ 
lants are engaged at the respective plants, rpills or 
factories are those of manufacturing, and in one in¬ 
stance, also, shiprepairing. Most of the coal of 
Carter Coal Company was shipped in interstate com¬ 
merce. Likewise the articles manufactured (or re¬ 
paired) by the appellants may in large part find their 
way into interstate or foreign commerce. 

In subdivision Fifth of the opinion in th^ Carter 
case the Court reviewed and quoted from r^iany of 
the earlier decisions of that Court which have dealt 
with the Commerce Clause of the Constitution, in¬ 
cluding (at pp. 867-869) 

Gibbons v. Ogden , 9 Wheat. 1 (1824); 

Veazie et al. v. Moor, 14 How. 567 (1852) ; 

Kidd v. Pearson, 128 U. S. 1 (1888); 
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United States v. E. C. Knight Co., 156 U. S. 1 
(1895); 

Coe V. Errol, 116 U. S. 517 (1886); 

Heisler v. Thomas Colliery Co., 260 U. S. 245 
.(1922); 

Oliver Iron Co. v. Lord, 262 U. S. 172 (1923) ; 
Champlin Rfg. Co. v. Commission, 286 U. S. 
210(1932); 

and also cited and quoted from and relied upon the 
decision in Schechter Corp. v. United States, 295 
U. S. 495 (1935). 

Moreover, the Court cited and distinguished the 
following cases, the decisions in which, the Court 
stated, “superficially considered, seem to lend sup¬ 
port to the Act now under review. But upon ex¬ 
amination, they will be seen to be inapposite” (p. 
870): 

Coronado Co. v. U. M. Workers, 268 U. S. 295 
(1925); 

Bedford Co. v. Stone Cutters > Ass’n, 274 U. S. 
37(1927); 

Swift & Company v. United States, 196 U. S. 
375 (1905); and 

Stafford v. Wallace, 258 U. S. 495 (1922). 

In the course of its review of the cases first above 
cited the Court said: 

“That commodities produced or manu¬ 
factured within a state are intended to be sold or 
transported outside the state does not render 
their production or manufacture subject to fed¬ 
eral regulation under the commerce clause. 
* * * [p. 868] 

***** 

“One who produces or manufactures a commod¬ 
ity, subsequently sold and shipped by him in 
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interstate commerce, whether such s^le and 
shipment were originally intended or not, has 
engaged in two distinct and separate activities. 
So far as he produces or manufactures a com¬ 
modity, his business is purely local. So far as 
he sells and ships, or contracts to sell 4nd ship, 
the commodity to customers in another state, he 
engages in interstate commerce. In respect of 
the former, he is subject only to regulation by 
the state; in respect of the latter, to regulation 
only by the federal government. * * *”J (p.869) 


The Court then said: j 

“We have seen that the word ‘comjnerce’ is 
the equivalent of the phrase ‘intercourse for the 
purposes of trade’. Plainly, the incidents lead¬ 
ing up to and culminating in the minipg of coal 
do not constitute such intercourse. |The em¬ 
ployment of men, the fixing of their wa^es, hours 
of labor and working conditions, the bargaining 
in respect of these things—whether carried on 
separately or collectively—each and all con¬ 
stitute intercourse for the purposes of produc¬ 
tion, not of trade. The latter is a th^ng apart 
from the relation of employer and Employee, 
which in all producing occupations is purely 
local in character. Extraction of coal from the 
mine is the aim and the completed result of local 
activities. Commerce in the coal mired is not 
brought into being by force of these activities, 
but by negotiations, agreements and circum¬ 
stances entirely apart from production] Mining 


brings the subject matter of commerce into ex¬ 
istence. Commerce disposes of it. 

“A consideration of the foregoing, and of 
many cases which might be added to those al¬ 
ready cited, renders inescapable the conclusion 
that the effect of the labor provisions of the act, 


47 








including those in respect of minimum wages, 
wage agreements, collective bargaining, and the 
Labor Board and its powers, primarily falls 
upon production and not upon commerce; and 
confirms the further resulting conclusion that 
production is a purely local activity. It follows 
that none of these essential antecedents of pro¬ 
duction constitutes a transaction in or forms any 
part of interstate commerce. Schechter Poultry 
Corp. v. United States, supra , 295 U. S. 495, at 
page 542 et seq. Everything which moves in 
interestate commerce has had a local origin. 
Without local production somewhere, interstate 
commerce, as now carried on, would practically 
disappear. Nevertheless, the local character of 
mining, of manufacturing and of crop growing 
is a fact, and remains a fact, whatever may be 
done with the products, [pp. 869, 870] 

***** 

“But section 1 (the Preamble) of the act now 
under review declares that all production and 
distribution of bituminous coal ‘bear upon and 
directly affect its interstate commerce’; and that 
regulation thereof is imperative for the protec¬ 
tion of such commerce. The contention of the 
government is that the labor provisions of the 
act may be sustained in that view. 

“That the production of every commodity in¬ 
tended for interstate sale and transportation has 
some effect upon interstate commerce may be, if 
it has not already been, freely granted; and we 
are brought to the final and decisive inquiry, 
whether here that effect is direct, as the ‘Pream¬ 
ble’ recites, or indirect. The distinction is not 
formal, but substantial in the highest degree, as 
we pointed out in the Schechter Case, supra , 
295 U. S. 495, at page 546 et seq. ‘If the com¬ 
merce clause were construed’, we there said, ‘to 
reach all enterprises and transactions which 
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could be said to have an indirect effecf: upon 
interstate commerce, the federal authority! would 
embrace practically all the activities of the peo¬ 
ple, and the authority of the State over its do¬ 
mestic concerns would exist only by sufferance 
of the federal government. Indeed, on such a 
theory, even the development of the state's com¬ 
mercial facilities would be subject to federal 


control.’ It was also pointed out, 295 U. 
at page 548, that ‘the distinction between 
and indirect effects of intrastate trans 


S. 495, 
direct 
actions 


upon interstate commerce must be recognized as 
a fundamental one, essential to the maintl 
of our constitutional system’, [p. 871] 


enance 


* 




* 


* 


* 


“Much stress is put upon the evils which come 
from the struggle between employers and em¬ 
ployees over the matter of wages, working con¬ 
ditions, the right of collective bargaining, etc., 
and the resulting strikes, curtailment and irregu¬ 
larity of production and effect on prices; and it 
is insisted that interstate commerce is greatly af¬ 
fected thereby. But, in addition to wpat has 
just been said, the conclusive answer is that the 
evils are all local evils over which the federal 
government has no legislative control. The rela¬ 
tion of employer and employee is a local relation. 
At common law, it is one of the domestic rela¬ 
tions. The wages are paid for the doing of local 
work. Working conditions are obviously local 
conditions. The employees are not engaged in 
or about commerce, but exclusively in produc¬ 
ing a commodity. And the controversies and 
evils, which it is the object of the act to regulate 
and minimize, are local controversies and evils 
affecting local work undertaken to accomplish 
that local result. Such effect as they may have 
upon commerce, however extensive it may be, 
is secondary and indirect. An increase [in the 
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greatness of the effect adds to its importance. 
It does not alter its character. 

“The government’s contentions in defense of 
the labor provisions are really disposed of ad¬ 
versely by our decision in the Schechter Case, 
supra. The only perceptible difference between 
that case and this is that in the Schechter Case, 
the federal power was asserted with respect to 
commodities which had come to rest after their 
interstate transportation; while here, the case 
deals with commodities at rest before interstate 
commerce has begun. That difference is with¬ 
out significance. The federal regulatory power 
ceases when interstate commercial intercourse 
ends; and, correlatively, the power does not at¬ 
tach until interstate commercial intercourse be¬ 
gins. There is no basis in law or reason for 
applying different rules to the two situations. 
No such distinction can be found in anything 
said in the Schechter Case. On the contrary, the 
situations were recognized as akin. The opin¬ 
ion, 295 U. S. 495, at page 546, after calling at¬ 
tention to the fact that if the commerce clause 
could be construed to reach transactions having 
an indirect effect upon interstate commerce, the 
federal authority would embrace practically all 
the activities of the people, and the authority of 
the state over its domestic concerns would exist 
only by sufferance of the federal government, 
we said: ‘Indeed, on such a theory, even the de¬ 
velopment of the state’s commercial facilities 
would be subject to federal control.’ And again, 
after pointing out that hours and wages have no 
direct relation to interstate commerce and that 
if the federal government had power to de¬ 
termine the wages and hours of employees in the 
internal commerce of a state because of their 
relation to cost and prices and their indirect 
effect upon interstate commerce, we said, 295 
U. S. 495, at page 549: ‘AH the processes of 
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production and distribution that entjer into 
cost could likewise be controlled. ! If the 
cost of doing an intrastate business is in itself 


the permitted object of federal control, 


the ex¬ 


tent of the regulation of cost would be a question 
of discretion and not of power.’ A reading of 
the entire opinion makes clear, what we now de¬ 
clare, that the want of power on the pait of the 
federal government is the same whetjher the 
wages, hours of service, and working conditions, 
and the bargaining about them, are related to 
production before interstate commerce! has be¬ 
gun, or to sale and distribution aftej* it has 
ended”, (pp. 871, 872) 


The Coal Act considered in the Carter base con¬ 
tained a provision substantially identical with Sec¬ 
tion 15 of the National Labor Relations A|:t to the 
effect that the invalidity of part of the Coal Act 
should not affect other parts thereof. Consequently, 
it is clear that Section 15 of the National Labor Re¬ 
lations Act cannot operate to save any of the pro¬ 
visions of that Act. 

It is hardly necessary for us to add anything to the 
language quoted above from the opinion of tne Court 
in the Carter case to show the application! of that 
decision to the case now before this Court. The re¬ 
lations of the employer appellants to their respective 
employees at their respective plants, mills or fac¬ 
tories “is a local relation. At common liw, it is 
one of the domestic relations. The wages Ore paid 
for the doing of local work. Working conditions 
are obviously local conditions. The employees are 
not engaged in or about commerce, but exclusively 
in producing a commodity. And the controversies 
and evils, which it is the object of the act to| regulate 
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and minimize, are local controversies and evils af¬ 
fecting local work undertaken to accomplish that 
local result. Such effect as they may have upon com¬ 
merce, however extensive it may be, is secondary and 
indirect.” (The Carter case, pp. 871, 872.) 

Hence, whatever may be said for the Act as the 
Board shall seek to apply it to any employer other 
than the appellants herein or in any business or to 
employees in any business other than that of any of 
the appellants, it is unconstitutional in so far as the 
Board seeks to apply it to the employer appellants, 
their businesses and their labor relations at the re¬ 
spective plants, mills and factories, and so to apply 
it would violate the Tenth, and also the Ninth, 
Amendment to the Constitution of the United States. 

The Board has generally relied almost entirely 
upon the case of Texas & N. O. R, Co, v. Ry, Clerks , 
281 U. S. 548 (1930), and generally known as the 
Texas case, as the basis of the constitutionality of the 
National Labor Relations Act. In view of the fact 
that the Board has always taken such a favorable 
view of the Texas case, we shall analyze the Texas 
case and show that it, to say the least, cannot serve 
such purpose, particularly as it may be sought to be 
applied in the instant cases. 

The Texas case arose under the provisions of the 
Railway Labor Act of 1926 1 which, among other 
things, provided a vehicle for the adjustment of la¬ 
bor disputes on railroads by a system of voluntary 
arbitration. The question before the Supreme 
Court was the validity of an injunction against the 
railroad company preventing it from interfering 
with, restraining or coercing its employees in the ex- 

1 May 20, 1926, c. 347, 44 Stat. 577. 
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ercise of their right of self-organization for tljie pur¬ 
poses set forth in such Railway Labor Act. The 
railroad company had deliberately interfere^ with 
such right by fostering the formation of an organiza¬ 
tion of employees and by continuing to take action 
in connection therewith after a temporary injunction 
against it had been issued by the District Couift. 

Such Railway Labor Act did not make an| refer¬ 
ence to labor organizations and the operation pf such 
system of voluntary arbitration did not require that 
there be a labor organization. The working of such 
system did require, however, that employers Jnd em¬ 
ployees be represented for the arbitration ^hereby 
provided for and such Act provided that each party 
to such arbitration should have the right to desig¬ 
nate its representatives for the purposes set forth in 
such Act without ‘‘interference, influence or coer¬ 
cion” by the other party. The presence or absence of 
a labor organization had nothing to do with the selec¬ 
tion of such representatives. The Supreme Court 
interpreted “influence” as meaning wrongfiil pres¬ 
sure (p. 568). 

The action involved in the Texas case was brought 
by a labor organization to prevent the defendant 
railroad company from interfering, influencing and 
coercing its employees in the matter of their desig¬ 
nation of representatives for the purposes sfyt forth 
in the Railway Labor Act and in the matter pf their 
self-organization. The suit involved only the pro¬ 
vision of such Act relating to the choosing o^ repre¬ 
sentatives for the purpose of carrying out the arbi¬ 
tration provisions of such Act After the Railroad 
company had violated a temporary injunction, the 
District Court ordered the railroad company to 
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purge itself of contempt by re-establishing the status 
quo by restoring to service and to stated privileges 
certain employees who had been discharged and by 
disestablishing as the recognized representative of 
its employees the organization which it had formed 
and by reestablishing the union as such representa¬ 
tive, until such employees should choose their repre¬ 
sentatives without the dictation or interference of 
the railroad company. 

The Circuit Court of Appeals affirmed the District 
Court in granting a temporary injunction and in im¬ 
posing conditions for the purging of contempt. The 
case went to the Supreme Court on a writ of cer¬ 
tiorari. The Supreme Court stated that it was within 
the power of Congress under the Commerce Clause of 
the Constitution to enact the prohibition against in¬ 
terference, influence and coercion under considera¬ 
tion in the Texas case and stated in effect that it was 
within the power of Congress under the Commerce 
Clause to provide a method by which railroad em¬ 
ployees might select their representatives and that 
interference with the exercise of that right might be 
prevented by injunction. 

The defendant in the Texas case was a railroad 
company directly engaged in interstate commerce 
and was an instrumentality thereof. Viewed from 
that standpoint alone, the decision in the case is to¬ 
tally inapplicable to the appellants and to their em¬ 
ployment relations, for they are not engaged in inter¬ 
state commerce nor in transactions affecting such 
commerce with respect to the questions involved in 
these cases. 

Moreover, it must be noted, as pointed out by the 
Supreme Court, that the Railway Labor Act of 1926 
did not require the employer to deal with or recog- 
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nize in any way representatives who might Ibe se¬ 
lected by its employees. The District Court; 1 in the 
Texas case had found, and it had been sustained by 
the Circuit Court of Appeals in its finding, that the 
railroad company had been guilty of contempt of 
the District Court’s injunction by interfering with 
the employees in their selection of representatives 
and the District Court prescribed certain conditions 
by compliance with which the railroad company 
might purge itself of that contempt. 

In sustaining the contempt order of the District 
Court the Supreme Court was not passing upon the 
validity of the statute with respect to the imposition 
of the conditions, but was merely forcing the rail¬ 
road company to comply with such conditions in or- 
order to purge itself of contempt. The exercise by 
a Federal court of its inherent jurisdiction to punish 
a party for contempt in the exercise of which it pre¬ 
scribes certain conditions in order to provide for the 
restoration of the status quo is very different in prin¬ 
ciple from the exercise of authority under ad act of 
Congress which prohibits the discharge of employees 
for union activities or which requires the reinstate¬ 
ment of employees discharged therefor or which 
authorizes the making of an order requiring an em¬ 
ployer and its employees to change or modify their 
method of bargaining with each other. 

In its opinion in the Texas case the Supreme Court, 
in recounting the history of that case, merelyj stated 
(p. 557) in this connection that the Circuit Cpurt of 
Appeals in affirming the decree holding the injunc¬ 
tion to have been properly granted held that 


a* * * 


in imposing conditions for the purging 

Ipistrict 


of the defendants of contempt, the 
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Court had not gone beyond the appropriate ex¬ 
ercise of its authority in providing for restora¬ 
tion of the status quo.” 

And the Supreme Court said (at p. 564) that “The 
arbitration [provided for in such Railway Labor 
Act] is voluntary * * *” and (at p. 569) that 

“There is no impairment of the voluntary char¬ 
acter of arrangements for the adjustment of 
disputes in the imposition of a legal obligation 
not to interfere with the free choice of those who 
are to make such adjustments.” 

The scheme and theory of the National Labor Re¬ 
lations Act compelling collective bargaining with 
representatives of a majority of employees in any 
unit, authorizing the making of orders requiring the 
reinstatement with back pay of employees who have 
been discharged in the normal exercise of the right 
of employers to select employees and to discharge 
them and authorizing the making of orders requiring 
that employers and employees cease bargaining with 
each other by a method and means which is mutually 
satisfactory is radically different from the scheme 
and theory of the Railway Labor Act of 1926, which 
provided for voluntary arbitration. That alone is 
sufficient clearly to distinguish the Texas case from 
this suit and to make it entirely inapplicable herein. 

As we have pointed out, with certain exceptions 
which are unimportant in these cases the National La¬ 
bor Relations Act covers all employees and employ¬ 
ers. The Board is authorized by the Act to exercise 
its powers wherever it shall determine that the so- 
called unfair labor practices (listed in Section 8) 
“affect commerce”, which obviously may include 
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situations far removed from interstate or foreign 
commerce itself. 

The pleadings in the instant cases show that the 
employees involved are not engaged in interstate 
commerce, but are engaged in connection wjith the 
manufacturing, processing and shiprepairing, opera¬ 
tions, respectively, and the actions undertaken by 
the employer appellants in the transactions of 
their respective businesses at their plants^ mills 
and factories and the labor relations [thereat 
do not constitute commerce among the sev¬ 
eral States, or with foreign nations, nor ao they 
directly affect such commerce nor do they burden or 
obstruct such commerce or the free flow thereof, nor 
have they led, nor do they tend to lead, to labor dis¬ 
putes burdening or obstructing such commerce or 
the free xlow thereof, nor do such actions otcur or 
such relations exist in the course or current of com¬ 
merce among the several States or with foreign na¬ 
tions, nor are they an integral part of the operations 
of instrumentalities of such commerce. Even if there 
is any field to which Congress has power to apply 
labor provisions like those of the National Labor Re¬ 
lations Act (which we deny), it is clear from the 
decision in the Carter case such field would not in¬ 
clude the relations between the employer appellants 
and their employees at their respective planfs, mills 
and factories. 

It is also clear that the Act cannot be upheld as 
applied to a limited field, for it is not possible to 
separate what would be constitutional, if there be 
any such, from what is not. 

Since the decision in the Carter case, the Rational 
Labor Relations Act has been declared unconstitu¬ 
tional by three United States Circuit Courts of Ap- 
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peal. In the case of National Labor Relations Board 
v. Jones C£? Laughlin Steel Corporation, 83 F. (2d) 
998 (June IS, 1936, petition for rehearing denied 
July IS, 1936, without written opinion), the Board 
was seeking to have the United States Circuit Court 
of Appeals for the Fifth Circuit enforce the order 
theretofore issued by the Board against the Steel 
Corporation. In denying the Board’s petition for 
enforcement, the Court after quoting from the 
Carter case said (at p. 999) : 

“That the employer has a very large business, 
the interruption of which by a strike of employ¬ 
ees which might happen, and that in consequence 
of stach strike production might be stopped and 
interstate commerce in the products affected, 
does not make the regulation of the relation jus¬ 
tified under the commerce power of Congress, 
because the possible effect on interstate com¬ 
merce is too remote to warrant Federal invasion 
of the state’s right to regulate the employer- 
employee relation. Nor is it important that the 
employer imports part of his raw materials in 
interstate commerce and sells and exports a large 
part of his product in interstate commerce, 
which imports and exports would possibly be 
stopped by a possible strike. The employers’ 
entire business thus connected together does not, 
as respects federal power, make a case different 
from that in which importation of materials, 
manufacture of them, and sale and export of the 
product are conducted by three persons. The 
employer here by doing all three things does not 
alter the respective constitutional spheres of the 
federal and sjtate governments. The making 
and fabrication of steel by Jones & Laughlin 
Steel Corporation is production regulable by 
the state of Pennsylvania, notwithstanding the 
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corporation also engages in interstate coibmerce 
regulable by Congress in bringing in its rpw ma¬ 
terials and again in selling and delivering its 
products. No specific present intent appears to 
impede or destroy interstate commerce bi means 
of a strike in a manufacturing plant, or other 
like direct obstruction to or burden oil inter¬ 
state commerce. The order we are askeq to en¬ 
force is not shown to be one authorized to be 
made under the authority of Congress. Carter 
v. Carter Coal Co., supra” 

Similarly, the United States Circuit Court of Ap¬ 
peals for the Sixth Circuit dismissed the petition of 
the Board and set aside its order in the joint cases of 
Fruehauf Trailer Company v. National Laqor Re¬ 
lations Board and National Labor Relations Board 
v. Fruehauf Trailer Company, F. (2d) (June 
30, 1936). In its opinion the Court said: 

“The Fruehauf Trailer Company is al corpo¬ 
ration organized and existing under the laws of 
the State of Michigan and is engaged in the 
manufacture, assembly and sale of automobile 
trailers at its plant in Detroit, Michigan. The 
material and parts used in the manufacture and 
production of the trailers are shipped) to the 
plant. After the trailers are manufactured, 
many of them are shipped to other states for sale 
and use. The order in question undertakes to 
regulate and control the Trailer Company’s re¬ 
lations and dealings with its employees engaged 
in the production and manufacture of trailers 
at the company’s plant in Detroit and does not 
directly affect any of the activities of the ^Trailer 
Company in the purchasing and transporting to 
its plant of materials and parts for the manufac¬ 
ture and production of trailers or in the shipping 
or selling of such trailers after they ard manu- 
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factored. It was issued under the authority of 
the Act of Congress of July 5, 1935, known as 
the National Labor Relations Act. The au¬ 
thority for the Act is claimed under the com¬ 
merce clause of the Constitution. Since the 
order is directed to the control and regulation 
of the relations between the Trailer Company 
and its employees in respect to their activities 
in the manufacture and production of trailers 
and does not directly affect any phase of any 
interstate commerce in which the Trailer Com¬ 
pany may be engaged, and since, under the rul¬ 
ing 1 of Carter v. Carter Coal Company ,— 
U. S.— (decided May 18, 1936), the Congress 
has no authority or power to regulate or control 
such relations between the Trailer Company and 
its employees, the National Labor Relations 
Board was without authority to issue the order 
(see National Labor Relations Board v. Jones 
& Laughlin Steel Corporation (5 C.C.A.), de¬ 
cided June 15, 1936) ” 

To the same effect is the decision of the United 
States Circuit Court of Appeals for the Second Cir¬ 
cuit in National Labor Relations Board v. Friedman - 
Harry Marks Clothing Company, —F. (2d) — 
(decided July 13, 1936), upon an application of the 
Board for enforcement of its order theretofore issued 
against the Clothing Company. 

While it is thus clear that the Act under considera¬ 
tion exceeds the commerce powers and fails to square 
with the Ninth and Tenth Amendments, in Point II 
of this Argument we will discuss the constitution¬ 
ality of the Act with respect to the Fifth Amend¬ 
ment. 
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II. 


The Act Violates the Fifth Amendment to the 
Constitution of the United States. 

The Act directly and deliberately intrudes between 
employer and employee to prevent that freedom of 
contractual relationship long held to exist between 
an employer and his employee. Unless this intended 
intrusion is accomplished by the Act, the Aci: would 
be utterly useless for the purposes sought to be accom¬ 
plished thereby. As long as the Act stands ^nd the 
Board persists in enforcing its provisions against the 
appellants, just so long will there be actual as well 
as threatened damage to them that will prevent that 
freedom of contract guaranteed to them by the Fifth 
Amendment. 

The decision of the Supreme Court in Carter v. 
Carter Coal Company, supra , also has an important 
bearing upon this phase of our suit. The statute 
which was under consideration in that case provides 
(subsection (g), Part III, Section 4) in substance 
that whenever the maximum daily and weekly hours 
of labor are agreed upon in contracts negotiated be¬ 
tween the producers of more than two-third^ of the 
annual national tonnage production of coal for the 
preceding calendar year and the representatives of 
more than one-half of the mine workers employed, 
such maximum hours of labor “shall be accepted 
by all the code members”; and that wage agreements 
negotiated by collective bargaining in any district or 
group of districts between representatives <f>f pro¬ 
ducers of more than two-thirds of the annual tonnage 
production of such district or of each of such districts 
in a contracting group during the preceding calendar 
year and representatives of a majority of tfje mine 

! • ! 

61 


workers therein “shall be filed with the Labor Board 
[the Bituminous Coal Labor Board] and shall be 
accepted as the minimum wages for the various 
classes of labor by the code members operating in 
such district or group of districts.” The Court held 
that those provisions were unlawful as violating the 
Fifth Amendment, saying (at p. 873 of 56 S. Ct.): 

“The power conferred upon the majority is, 
in effect, the power to regulate the affairs of an 
unwilling minority. This is legislative delega¬ 
tion in its most obnoxious form; for it is not even 
delegation to an official or an official body, pre¬ 
sumptively disinterested, but to private persons 
whose interests may be and often are adverse 
to the interests of others in the same business. 
The record shows that the conditions of competi¬ 
tion differ among the various localities. In some, 
coal dealers compete among themselves. In other 
localities, they also compete with the mechanical 
production of electrical energy and of natural 
gas. Some coal producers favor the code; others 
oppose it; and the record clearly indicates that 
this diversity of view arises from their conflicting 
and even antagonistic interests. The difference 
between producing coal and regulating its pro¬ 
duction is, of course, fundamental. The former 
is a private activity; the latter is necessarily a 
governmental function, since, in the very nature 
of things, one person may not be entrusted with 
the power to regulate the business of another, and 
especially of a competitor. And a statute which 
attempts to confer such power undertakes an in¬ 
tolerable and unconstitutional interference with 
personal liberty and private property. The dele¬ 
gation is so clearly arbitrary, and so clearly a 
denial of rights safeguarded by the due process 
clause of the Fifth Amendment, that it is un¬ 
necessary to do more than refer to decisions of 
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this court which foreclose the question, i Schech- 
ter Corp. v. United States, 295 U. S. 495, at p. 
537; Eubank v. Richmond, 226 U. S. 07, 143; 
Washington ex rel. Seattle Trust Co. v. Roberge, 
278 U. S. 116, 121, 122.” 

The Act is also unconstitutional because it infringes 
the freedom of contract of employers and of their em¬ 
ployees, a property right, as is shown by the decisions 
of the Supreme Court in a number of cases. We 
shall, however, herein confine ourselves to |the cita¬ 
tion of a few of such cases and to stating briefly their 
holdings. J 

Adair v. United States , 208 U. S. 161 (1]908), in 
which the Court held unconstitutional, as an infringe¬ 
ment of the liberty and property rights of both em¬ 
ployer and employee in violation of the Fifth Amend¬ 
ment, Section 10 of the Erdman Act of 1898, 1 which 
provided in substance that no employee should be 
required as a condition of employment to ajgree not 
to become or to remain a member of a labor organiza¬ 
tion, and which made it a crime for any railroad to 
discriminate or discharge an employee becaiise of his 
membership in a union. 

Cop page v. State of Kansas, 236 U. S. 1 (1915), in 
which the Supreme Court held unconstitutional, as 
violating the due process provisions of the Four¬ 
teenth Amendment to the Federal Constitution, a 
Kansas statute making it a misdemeanor to! require 
an employee as a condition of employment not to 
join or remain a member of a labor organiz ation. 

Hitchman Coal & Coke Co. v. Mitchell, 
245 U. S. 229 (1917), in which the Supreme Court 

affirmed the granting of an injunction agains t a labor 

■ ■ • 

’June 1, 1898, c. 370, § 10, 30 Stat 424. 
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union restraining it from inducing the employees of 
a coal company to join the union in violation of a 
contract of employment which made non-member¬ 
ship in such a union a condition of employment, on 
the ground “that the employer is as free to make non¬ 
membership in a union a condition of employment, 
as the working man is free to join the union, and that 
this is a part of the constitutional rights of personal 
liberty and private property, not to be taken away 
even by legislation, unless through some proper ex¬ 
ercise of the paramount police power” (citing Adair 
v. U. S., supra , and Coppage v. Kansas, supra). 

Wolff Packing Co. v. Industrial Court , 262 U. S. 
522 (1923), in which the Supreme Court held un¬ 
constitutional as a violation of the Fourteenth 
Amendment an act of the State of Kansas which 
sought, as an alleged measure for protection of pub¬ 
lic peace, health and general welfare, to enforce con¬ 
tinuity and efficiency of business by compelling 
employers and employees to submit wage and other 
employment controversies to an industrial court and 
required employers to pay the wages fixed by the 
industrial court, and forbade employees to join in 
strikes against the wages so fixed. 

Adkins v. Children s Hospital , 261 U. S. 525 
(1923), in which the Supreme Court held unconsti¬ 
tutional as a violation of the Fifth Amendment a 
statute permitting a board to determine a minimum 
wage for adult women in any occupation in the Dis¬ 
trict of Columbia. 

In Morehead v. People ex rel. Tipaldo, —U. S.—, 
56 S. Ct. 918 (decided June 1, 1936), in which the 
Supreme Court held unconstitutional under the 
due process clause of the Fourteenth Amendment to 
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the Constitution the New York Minimum jWage 
Law, which provided for the fixing of miilimum 
wages for adult women, the Supreme Court said: 

i 

“This court’s opinion [in Adkins v. Children's 
Hospital ] shows (261 U. S. 525, at pages 545, 
546) : The right to make contracts abou: one’s 
affairs is a part of the liberty protected by the 
due process clause. Within this liberty aje pro¬ 
visions of contracts between employer and em¬ 
ployee fixing the wages to be paid. In rjiaking 
contracts of employment, generally speaking, 
the parties have equal right to obtain froifi each 
other the best terms they can by private bargain¬ 
ing. Legislative abridgement of that freedom 
can only be justified by the existence of 'excep¬ 
tional circumstances. Freedom of contjract is 
the general rule and restraint the exception. 


See also Allaeyer v. Louisiana , 165 U. !s. 578 

(1897). J 

Those decisions are the settled law. 


HI 

The Act Violates Additional Provisions of the Con¬ 
stitution of the United States. 

We have discussed at some length the two most 
important constitutional features involved, and for 
that reason will only briefly discuss the others, al¬ 
though each of them establishes the invalidity of the 
Act. j 

(a) Article Three of the Constitution 

The Act by Section 10 places in the hand^ of the 
Board, its agents and agencies the trial of f^cts and 
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the application of legal principles, completely oust¬ 
ing the courts of any jurisdiction, except upon re¬ 
view. The Board is empowered by the Act to find 
even those facts upon which jurisdiction itself is 
based. This renders the Act invalid. 

In Crowell v. Benson , 285 U. S. 22 (1932), the 
Court had under consideration an injury compensa¬ 
tion statute enacted by Congress. By terms of the 
statute under consideration facts were to be admin¬ 
istratively determined by a commissioner, including 
the facts (1) whether the relation of employer and 
employee existed, and (2) whether the injury took 
place on navigable water. The determination of 
both fads was a condition precedent to a recovery. 
The Court held that the determination of fundamen¬ 
tal or jurisdictional facts upon which constitutional 
rights are based is a matter for the judicial and not 
the administrative side of the Government. The 
Court said (at pp. 60, 64): 

“In cases brought to enforce constitutional 
rights, the judicial power of the United States 
necessarily extends to the independent determi¬ 
nation of all questions, both of fact and law, 
necessary to the performance of that supreme 
function. 

***** 

“As the question is one of the constitutional au¬ 
thority of the deputy commissioner as an admin¬ 
istrative agency, the court is under no obligation 
to give weight to his proceedings pending the 
determination of that question. If the court 
fiftds that the facts existed which gave the dep¬ 
uty commissioner jurisdiction to pass upon the 
claim for compensation, the injunction will be 
denied in so far as these fundamental questions 
are concerned; if, on the contrary, the court is 
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satisfied that the deputy commissioner had no 
jurisdiction of the proceedings before him, that 
determination will deprive them of their effec¬ 
tiveness for any purpose. We think that the 
essential independence of the exercis e| of the 
judicial power of the United States, in the en¬ 
forcement of constitutional rights requires that 
the federal court should determine fuch an 
issue upon its own record and the facts elicited 
before it” (Italics ours) 

That doctrine was affirmed only recently in the 
case of St. Joseph Stock Yards Co. v. United States, 
etal ., 298 U. S. 38 (1936). 

See also Wichita Gas Co. v. Public Service 
Commission , 2 F. Supp. 792, 797, 813 (D. C. D. Kan. 
1st D. 1933) ; and Appalachian Electric Power Co. 
v. Smith, 4 F. Supp. 6, 19, 20 (D. C. W. D. Va. 
1933). 

In the instant cases, according to the Act, the 
Board may determine the facts upon which, and 
solely upon which, its jurisdiction may bp based. 
Such facts being only for a court of competent juris¬ 
diction to pass upon, we are here asking that the trial 
court hear the facts and render a determination 
thereon, as to whether or not the Board has afiy juris¬ 
diction to proceed with the hearings against certain 
of the appellants and the holding of elections among 
the employees of others of the appellants. To per¬ 
mit the Board to determine the fundamental and 
jurisdictional facts is to permit it to invade the func¬ 
tions of the courts. See Ohio Valley Water Com¬ 
pany v. Ben Avon Borough , 253 U. S. 287 (1920) ; 
Ng Fung Ho v. White, 259 U. S. 276, 284 (1922); 
and Phillips v. Commissioner , 283 U. S. £89, 600 
(1931). 
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(b) Fourth Amendment to the Constitution 

The powers of search and seizure contained in 
Section 11 (1) are so broad and unlimited that they 
violate the prohibition contained in the Fourth 
Amendment. Federal Trade Commission v. Ameri¬ 
can Tobacco Co., 264 U. S. 298 (1924). Certain it 
is that these employer appellants or other employers 
in like situation could not be secure in their papers 
and effete when demand is made for them or for 
their inspection, for anyone offering opposition is 
faced with the fear of punishment by fine or im¬ 
prisonment for willfully resisting, preventing, imped¬ 
ing or interfering with any member of the Board or 
any of its agents or agencies as set forth in Section 
12 of the Act. 

(c) Seventh Amendment to the Constitution 

The obligations and relations between employer 
and employee, contracts of employment, debts created 
by labor or for labor, are all matters cognizable in 
the proper judicial tribunal. An administrative body 
may not intervene and constitutionally substitute 
itself not only for the judge but for the jury as well. 
It will be noted that the Act by Section 10 (c) even 
purports to give the Board the power to order the re¬ 
instatement of employees with back pay. While that 
feature is not as yet directly involved in any of these 
cases, nevertheless the Board by virtue of Section 10 
(b) may amend its complaint any time prior to the 
issuance of an order based thereon. Therefore, so 
long as a hearing is pending and until an order based 
on the Complaint is issued, the Board may amend its 
complaint and issue thereon an order requiring rein¬ 
statement with back pay. In the complaint issued by 


the Board against the Brown Shoe Company, Inc., 
the Board charged that certain employees because of 
union activities had not been promoted to more re¬ 
munerative work (R. 36). Consequently, if the 
hearing is had, the Board purporting to act under 
what it believes to be its powers may well order pro¬ 
motion with back pay. It is not necessary to do more 
than to point out that any such order would be vio¬ 
lative of the Seventh Amendment, which guarantees 
the right to trial by jury. 


IV 

The Holding by the Board of the Threatened Hear¬ 
ings and Elections and the Taking by it of Proceed¬ 
ings Connected Therewith are Imminent akid will 
Inflict Irreparable Injury upon the Appellants, to 
Prevent Which They Have No Timely, Plain, Ade¬ 
quate or Complete Remedy at Law, and Accordingly 
are Entitled to Injunctive Relief. 

As we stated at the outset of Point I of the Argu¬ 
ment, the Act is void in toto. We deemed it best to 
reserve for this Point IV a detailed discussion of the 
reasons for that conclusion. We have in sucp Point 
I, however, shown that the Act cannot constitution¬ 
ally be applied to the appellants, because thje Com¬ 
merce Clause of the Federal Constitution does not 
give to Congress the power to legislate with| respect 
to any matters that do not constitute interstate or 
foreign commerce or directly affect such commerce. 

We have also shown under Point II of th£ Argu¬ 
ment that the Act is unconstitutional, becausi it vio¬ 
lates the right constitutionally guaranteed to each 
employer to contract and bargain freely with [his em¬ 
ployees and also the right constitutionally guaranteed 
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to employees to contract, and bargain freely with their 
employer. Such rights are property rights. Adair 
v. United States, supra; Coppage v. State of Kansas, 
supra; Hitchman Coal & Coke Co. v. Mitchell, 
supra ; and Adkins v. Children s Hospital, supra. 

Even though in certain of the instant cases employ¬ 
ees of some of the appellants have not joined in the 
suits or have not filed separate suits, nevertheless, 
where the whole theory of the Act rests upon the 
joint compulsion of employer and employee, the em¬ 
ployer has the right to call upon the court to con¬ 
sider its effect upon the employee. Adkins v. Chil¬ 
drens Hospital, supra (the Hospital’s case) ; Wolff 
Packing Co. v. Industrial Court, supra. Likewise, 
in a case brought by an employee the court may con¬ 
sider its effect upon the employer. Adkins v. Chil¬ 
dren s Hospital, supra (the employee’s case) ; Truax 
v. Raich, 239 U. S. 33 (1915) ; and Hammer v. Dag- 
enhart, 247 U. S. 251 (1918). 

Any statute that interferes with such rights and any 
administrative action taken pursuant thereto which 
interferes with such rights is, as before shown, invalid 
and unconstitutional, and, furthermore, any such ad¬ 
ministrative action constitutes a genuine, recognized 
damage to those persons whose rights are thus inter¬ 
fered with and whose property rights are thereby 
destroyed. Hitchman Coal & Coke Co. v. Mitchell, 
supra; Adkins v. Children's Hospital, supra; and 
Truax v. Raich, supra. 

As shown before, the employer appellants have 
existing contracts with their employees and the em¬ 
ployee appellants have existing contracts with their 
employers and, while it will no doubt be argued that 
these contracts are contracts at will, nevertheless all 
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contracts of employment, including contracts at will, 
are subject to protection. Hitchman Coal 6? Coke 
Co. v. Mitchell, supra; and Truax v. Raich, supra. 

We shall now show that the holding by the appel¬ 
lees of the respective hearings and elections | sought 
to be enjoined (with which they will proceed unless 
they be restrained from so doing) and the doing of 
other things which the appellees will be bouqd to do 
in connection with such hearings and elections will 
inflict irreparable injury upon the appellants; that 
the appellants do not have a timely, plain, adequate 
or complete remedy at law or, in fact, any reihedy at 
law, in the exercise of which they can prevent such 
injury; and that, accordingly, they are entitled to 
injunctions against the holding of such hearings and 
elections, respectively, and the taking of aHy pro¬ 
ceedings or action in connection therewith. 

i 

1. Each of the Appellants is Threatened with 
Immediate , Irreparable Injury . 

In the case of Bethlehem Shipbuilding Corpora¬ 
tion, Ltd., it will be recalled that one of the hearings 
is called, and that in the case of Cabot Manufacturing 
Company the hearing is called, for the purpose of 
determining whether or not an election shall be held. 
In the cases of Beaver Mills and Pilgrim, et dl., such 
a hearing has been held and it has been determined 
that an election shall be conducted by the Boaifd. The 
next step is well illustrated by what is threatened by 
the hearings in the unfair labor practice cases here 
involved. 

The various unfair labor practice Hearings 
scheduled as set forth in the respective bills and 
amended bills are each a step openly directed against 
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the particular employer in a series of steps prescribed 
by the Act each and all of which will cause irrepar¬ 
able damage to that employer. That series of steps 
constitutes a chain of causation and will be followed 
out in accordance with the provisions of the Act to 
the ultimate, genuine and irreparable damage of the 
personal and property rights of the employers. Un¬ 
less such hearings shall be prevented, such damage 
will be suffered, for it cannot be presumed that the 
Board will not carry out the action which the provis¬ 
ions of the Act clearly reveal is its duty thereunder. 
Accordingly, the holding of the respective hearings 
and elections will be the proximate cause of the dam¬ 
age suffered by the particular appellants. The Act 
provides for the holding of each of the proposed hear¬ 
ings to determine if a particular employer has en¬ 
gaged in the alleged so-called unfair labor practices 
set forth in the Board’s complaint. 

It is pertinent at this point to consider what would 
happen if the Board should proceed with its threat¬ 
ened hearings. Taking the case of any one of the em¬ 
ployer appellants, if the Board shall find that the 
employer has engaged in any one of the so-called un¬ 
fair labor practices charged against it or any other 
unfair labor practices that may be charged against 
it in any amended complaint, the Board would issue 
a cease and desist order (Sec. 10 (c)), which may 
include directions to reinstate former employees or 
promote employees or do various other acts. At that 
point the employer either would be coerced into ac¬ 
cepting the cease and desist order and involuntarily 
acceding thereto, which the employer is unwilling to 
do, or, upon a failure to cease and desist, the Board, 
pursuant to Section 10 (c) of the Act, would apply 
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to any United States Circuit Court of Appeals (or to 
a District Court if the Circuit Court is in vacation) in 
which circuit (or district) the alleged unfair labor 
practices occurred or any circuit (or district) in 
which the employer resides or transacts business for 
the enforcement of the Board’s order. That gives a 
very broad judicial field in which the Board may 
play. 

The purpose of the Act in providing for ap appli¬ 
cation by the Board to a court is to permit it tfc> secure 
a mandatory injunction to enforce obedience to the 
cease and desist order. Furthermore, while it is 
likely that the Board will follow up a disobeyed 
cease and desist order as above mentioned] on the 
other hand, the Board after issuing the cease and de¬ 
sist order might not carry the matter further, thus 
leaving the employer with an outstanding order 
against it and with no recourse to expunge it without 
resorting to review proceedings before the appropri¬ 
ate Circuit Court of Appeals, as provided ifi Section 
10(f), but if the employer should itself seek b review 
it might find itself prevented from arguing thje consti¬ 
tutionality of the Act, as we shall point ou{: herein¬ 
after. Also, the Board, unless enjoined, might pro¬ 
ceed with the presently proposed hearings to the 
point of taking testimony, with all the attendant in¬ 
conveniences and losses, and then fail to enter any 
order which would be available to the employer if 
it should wish to have the proceedings revidwed. In 
such a course the employer would have gonp through 
all of the difficulties and harassments without being 
cleared of the unfair charges and without being 
prosecuted to the extent that it could itselif attempt 
some relief. Furthermore, we wish to poifit out, as 
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adding considerable importance to what we will dis¬ 
cuss hereinafter, that while the Board has the right 
to proceed for a review from the Circuit Court of 
Appeals to the Supreme Court of the United States 
upon writ of certiorari or certificate (Sec. 10 (e)), 
no similar right is extended to any other party. 
Section 10 (f) is remarkably silent in this respect, 
giving an employer the right only to go so far as the 
appropriate Circuit Court of Appeals but with no 
subsequent right of review. 

In connection with the proposed hearings, and in 
order to obtain what the Board may consider to be 
necessary facts, it will take advantage of and pursue 
the broad investigatory powers referred to in Section 
11 (1) of the Act. That Section purports to give 
power to the Board, or any of its agents or agencies, to 
enter upon a fishing expedition of the most unlimited 
nature for the purpose of examining all the papers, 
documents and private and confidential files of the 
employers, even though in fact none of their contents 
might bb relevant at all to the issue involved. The 
contents of all such papers would become public 
knowledge. Under the provisions of the same Sec¬ 
tion subpoenas may be issued to anyone, including the 
officials and employees of the employers, and they 
necessarily would have to attend the hearings, thus 
causing an interruption of the normal business of the 
employers. 

Section 11(1) further provides that the attendance 
of witnesses and the production of evidence may be 
required from any place in the United States, or any 
Territory or possession thereof, at any designated 
place of hearing. In the Rules and Regulations of 
the Board it is provided that hearings may be trans- 
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ferred from place to place (Article II, Sec. 37), and 
according to said Rules and Regulations the fees and 
traveling expenses of witnesses summoned by the 
employers in protecting their rights would all have 
to be borne by the employers (Article II; Sec. 2!). 

None of the losses that will be sustained by the 
employers, whether they be sustained because of low¬ 
ered profits or a disappearance of profits entirely or 
whether they be sustained because of the payment of 
counsel fees, witness fees and mileage, traveling ex¬ 
penses, hotel bills and incidental expenses flowing 
from such proceedings, are or will be in anywise re¬ 
coverable by the employers. 

Moreover, it is provided by Section 12 ihat any 
person who shall willfully resist, prevent, irhpede or 
interfere with any member of the Board, or ^ny of its 
agents or agencies, in the performance of duties under 
the Act shall be punished by a fine of not more than 
$5,000 or by imprisonment for not more tpan one 
year, or both. Consequently, in view of the severe 
punishment that might be meted out, it is perfectly 
clear that the employers and their officials land em¬ 
ployees are always in a position to be coeilced into 
acceding to the whims and fancies of the Board or 
any of its agents or agencies, even to the point where 
the employers, their officials and employees, would 
have to abandon their constitutional rights of per¬ 
sonal liberty, of private property and of security in 
their papers and effects in order to save a sdjourn in 
jail or the payment of a large fine. 

The holding of the elections in certain of the 
instant cases, the holding of the hearings in Others of 
them, and proceedings connected therewith, will, 
without the slightest doubt, keep labor relations at 
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the respective plants in a disturbed state with result¬ 
ing lowered efficiency and increased production costs. 
So long as that situation continues the employer ap¬ 
pellants will find it difficult to continue normal oper¬ 
ations in their businesses and normal relations with 
their employees. From a realistic standpoint, that is 
a matter of ordinary, common knowledge of which 
a court may take judicial notice. 

While the holding of elections and the holding of 
hearings, if not enjoined, are the first steps in a series 
of damages that would be experienced by the appel¬ 
lants, the holding of the elections and the hearings 
themselves constitute immediately the sources of im¬ 
minent and enormous irreparable damages to the ap¬ 
pellants. Such damages consist in general of the de¬ 
struction of employment contracts, deprivation of the 
liberty of contract and the freedom of bargaining be¬ 
tween appellants and their employees, of the disturb¬ 
ance of friendly and harmonious relations between 
them and the creation of friction, ill will and even 
bitterness, the demoralization of the operations of the 
plants of the appellants, the loss of time of their offi¬ 
cers and employees in attendance upon such hearings 
and in connection with such elections, in the disclos¬ 
ure of their private books and records and in the loss 
of prospective profits and of public goodwill. 

It requires no mature reflection to come to the 
realization that the loss flowing from such damages 
when once sustained cannot be compensated for and 
that there is and can be no remedy therefor. A real¬ 
istic approach to the problem shows clearly that the 
instant a third party, particularly one acting under 
purported sanction of a Federal statute, begins to 
interfere with or take action in connection with the 
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labor relationships between an employer ancj its em¬ 
ployees, at that very instant the employer or em¬ 
ployees or both begin to suffer damages which com¬ 
mon sense shows are serious and irreparable. This 
exact situation was aptly described by Judg^ Barnes 
in Bendix Products Corporation v. Beman, et al., 
14 F. Supp. 58 (March 24, 1936, D.C.N.D. of Ill.). 

The Bendix Corporation was engaged in the manu¬ 
facture of carburetors, brakes and other automotive 
and aircraft parts and accessories at its plant at South 
Bend, Indiana, at which it employed 3,540 employees 
who were engaged in the manufacture of raw ma¬ 
terials into finished automotive and aircraft p(arts and 
accessories. The suit was brought to enjoin the de¬ 
fendants from holding an election of the employees 
at such plant for the purpose of determining their 
representatives for collective bargaining purposes. 

In its bill of complaint, as stated by the Court, the 
Bendix Corporation alleged “that the holding of such 
election, regardless of the results thereof, wifll stir up 
strife, contention, and ill will among plaintiff’s em¬ 
ployees, and will be destructive of plaintiff’s rights 
to the continuance of the existing amicable and satis¬ 
factory relationships between it and its employees, 
and will impair the morale and efficiency of s uch em¬ 
ployees, and will lessen the efficiency of the opera¬ 
tion of plaintiff’s plant, all of which will result in 
substantial and irreparable damage to the plaintiff 


far in excess of $3,000; that the pendency of 
tion, and in general the intermeddling of the 
ants with the labor relations existing between 


the elec- 
defend- 
plaintiff 


and its employees, has fostered and stirred up a feel¬ 
ing of rivalry and ill will between the various groups 
of plaintiff’s employees; and that, if the election and 
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intermeddling are not restrained, the ill will and bad 
feeling will be intensified and plaintiff will suffer 
further serious losses due to the impaired efficiency 
of its employees, occasioned thereby, * * 

The defendants moved “to dismiss the bill on the 
ground, among others, that it does not show irre¬ 
parable injury and does show that the plaintiff has an 
adequate remedy at law”. 

In that case the defendants urged (as have the ap¬ 
pellees in the instant cases) that there are cases to 
which the National Labor Relations Act is appli¬ 
cable and that the Court must assume that the Board, 
and, if not the Board, then the reviewing court, would 
decide whether or not there was jurisdiction of that 
case and, accordingly, that the Bendix Corporation 
had an adequate remedy at law and that the District 
Court should not restrain the action proposed by the 
Board. 

In denying the motion to dismiss and in holding 
that the plaintiff in that case was threatened with ir¬ 
reparable damage and did not have an adequate rem¬ 
edy at law and in granting the temporary injunction 
prayed for in the bill of complaint of the Bendix 
Corporation, the Court used the following language, 
which is particularly pertinent to the case now be¬ 
fore this Court (pp. 67, 68): 

“Let it be assumed, for the sake of the argu¬ 
ment, that the foregoing conclusion is erroneous 
and that the courts will hold that the act pro¬ 
vides for a judicial review of the action of the 
board in respect of its jurisdiction and in de¬ 
termining the unit appropriate for the purposes 
of collective bargaining. Let it be assumed that 
the courts will hold that such review can be had 


78 


as an incident of the judicial review provided 
for by section 9(d). * * * This is the ijiost that 
the defendants claim for the act as regards pro¬ 
visions for judicial review. * * * 

X X X X -X- X X 

“When the defendants say, as they do, that the 
plaintiff is not concerned with the board’s de¬ 
termination that it has jurisdiction, T|vith the 
board’s determination as to the proper unit for 
collective bargaining, with the board’s determi¬ 
nation as to representatives for collective bar¬ 
gaining, and that not until the board issues its 
complaint charging that an unfair labpr prac¬ 
tice has been engaged in and calls a hearing need 
the plaintiff be concerned, they fail to take ac¬ 
count of facts. An investigation under section 
9(c), 29 U.S.C.A. § 159(c), and particularly 
an election thereunder, accompanied, as it in¬ 
evitably will be, by soliciting and electioneering 
by the rival parties, at the best, cannolt fail to 
consume the time and attention of the Workers, 
take their hands and minds away frdm their 
duties, measurably decrease quantity and quality 
of product, and cause the plaintiff damage, im¬ 
possible accurately to measure but of substantial 
amount. At the worst, it can cause all me fore¬ 
going and illwill, strife, civil commotidn, riots, 
damage to property of the plaintiff, and even 
bodily harm to the representatives of the rival 
factions. A complaint by the board (and the 
rules of the board provide for the filing of com¬ 
plaints by the board) that the plaintiff }s guilty 
of an unfair labor practice, and a determination 
by the board that the plaintiff is guilty of such 
a practice, would certainly cost the plaintiff a 
very large sum of money, but a sum impossible 
of measurement. If the plaintiff is adjudged 
guilty of an unfair labor practice by a Circuit 
Court of Appeals, it is not the cease and desist 
order that will hurt; it is the illwill incident to 
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the procedure leading up to it and the resultant 
loss and damage. The pendency of the proceed¬ 
ings sought to be restrained will interfere with 
the performance by employees of the plaintiff 
of their duties and will destroy the good will of 
said employees toward the plaintiff .” (Italics 
ours.) 

Equally pertinent to this discussion is the opinion 
of Judge Brewster in the cases of Bethlehem Ship¬ 
building Corporation, Ltd. v. Meyers, et al. and 
Charles MacKenzie, et al. v. Meyers, et al., —F. 
Supp.—, (D. C. Mass., July 22, 1936). One suit was 
brought by the Shipbuilding Corporation to enjoin 
the holding of a hearing in connection with unfair 
labor practices alleged by the Board to have been 
engaged in by the Shipbuilding Corporation at its 
Fore River Plant at Quincy, Massachusetts, at which 
plant the plaintiff was engaged in building and de¬ 
signing ships and in manufacturing articles; the sec¬ 
ond suit was brought by the plaintiffs in their capa¬ 
cities as officers of an organization of employees of 
the Shipbuilding Corporation at such plant to enjoin 
the same hearing. The Court granted an injunction 
and denied the defendants’ motion to dismiss in each 
case. In the course of his opinion Judge Brewster 
said: 

‘‘The bill then sets forth in detail the conse¬ 
quences that will flow from the investigation in¬ 
stituted by the defendants. These may be sum¬ 
marized as follows: 

“That such proceedings will work harm to 
its reputation both with the public and with its 
employees; that they will inject strife into labor 
relations, now harmonious; that they will entail 
expense; that they will involve an unwarranted 
examination into the books, records and affairs 
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of the plaintiff, with the resultant disclosure of 
confidential information; that they will Require 
attendance of employees at hearings arid gen¬ 
erally disrupt and interfere with the plaintiff’s 
business. It is further alleged that failure to 
comply with any order of the defendants will 
subject it to heavy penalties, imposed by the Act, 
depriving the plaintiff of any opportunity to ex¬ 
ercise its constitutional rights unless the: Court 
affords relief. It is also alleged that i:his in¬ 
vestigation is a second attempt by the sam|e labor 
organization to sustain charges of unfair practice 
against this plaintiff; that this earlier proceed¬ 
ing involved considerable loss of time, incon¬ 
venience, and a money outlay of over $15,000; 
that these proceedings were institutecj by a 
Board, organized under earlier statutes, and 
that, after hearing, the Board denied the peti¬ 
tion of the Union and dismissed, as unfounded, 
the charges against the plaintiff. 

“The plaintiff asserts its right to maintain 
harmonious relations with its employees and to 
deal with them in respect of rates of payj wages, 
hours of employment and other working condi¬ 
tions in a manner mutually satisfactory tb it and 
to its employees, and that such right is of incal¬ 
culable value to the plaintiff in the successful 
conduct of its business at the Fore River Plant. 

“The bill then sets out with much detail the 
organization of the Employees’ Plan of Repre¬ 
sentation and its operation since its organization 
in 1923 and shows that, as late as March, 1936, 
an election was held in which 91.9% of the em¬ 
ployees participated, whereby the officers of the 
Plan were elected without interference by the 
plaintiff. 

“It is alleged further that the relations exist¬ 
ing between the plaintiff and its employees at 
said Plant do not constitute interstate com¬ 
merce; nor do they burden and obstruct such 
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commerce. Finally, it sets forth nine specific 
grobnds upon which the plaintiff claims that 
the Act is unconstitutional, at least as applied to 
the situation existing in the Fore River Plant. 

“So far as the foregoing allegations are alle¬ 
gations of fact, they are admitted for the pur¬ 
poses of the motion to dismiss. 

“It is the defendants’ contention that the 
Court has no power to grant relief on these 
facts, regardless of the question cf the consti¬ 
tutionality of the Act. They cite numerous 
cases wherein equitable relief has been denied 
in proceedings somewhat similar, brought 
against the Labor Board or its agents. In some 
of these cases it is quite apparent that the Court 
acted upon, or indulged, the presumption that 
the Act was a valid enactment. ( Precision 
Castings Co. v. Boland et aL, W.D. N.Y., Mar. 
6, 1936; Bemis Bro. Bag Co. v. Feidelson, 13 F. 
Supp. 153; DuPont de Nemours Co. v. Bo¬ 
land , W.D. N.Y., Mar. 25, 1936; Blood & Co. 
Inc. v. Madden et al., E.D. Pa., Mar. 9, 1936; 
Joel et al. v. Rosseter et al., N.D. Calif., Apr. 

14, 1936; Associated Press v. Herrick, S.D. 
N.Y., Mar. 17, 1936; Alex Smith & Sons 
Carpet Co. v. Herrick, S.D. N.Y., May 6, 1936; 
See also National Labor Relations Board v. 
New England Transp. Co. 14 F. Supp. 497. 
On facts presented, no irreparable injury 
shown, but motion to dismiss denied. Bethle¬ 
hem Shipbuilding Corp. Ltd. v. Nylander, S.D. 
Calif., Apr. 3, 1936.) 

“In one case I find the Court concurred in de¬ 
fendant’s argument that the Court was power¬ 
less to intervene if the Act was unconstitutional. 
(Buchsbaum & Co. v. Beman, N.D. Ill., Apr. 

15, 1936; Contra Bendix Products Corp. v. Be¬ 
man, N.D. Ill., Mar. 24, 1936, 14 F. Supp. 58.) 

“These cases I am unable to follow. Rather, 
I am in accord with those cases where tempo- 
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rary injunctions have issued against proceedings 
by the Board or its representatives. (Ver\nor Co. 
v. Bowen , E.D. Mich., Dec. 14, 1935; Stout et 
al. v. Pratt, 12 F. Supp. 864; Infants Socks Inc. 
v. Clark et al., E.D. Wis., Feb. 1, 1936 *'Linde- 
mann & Hoverson v. Clark et al., E.D. Wis., 
Feb. 1, 1936; Marathon Electric Co. vj. Clark 
et al., E.D. Wis., Feb. 1, 1936; J. I. Case Co. v. 
Clark et al., E.D. Wis., April 11, 193£>; Iowa 
Mfg. Co. v. Beman, N.D. Iowa, Feb. 2, 1936; 
El Paso Elec. Co. v. Elliot et al., W.D. Texas, 
June 10, 1936.) 

“It is to be noted that many of the cas^s cited 
by defendants’ attorney were decided before the 
decision had come down in the case of Carter v. 
Carter Coal Co. (Decided by the Supreme 
Court May 18, 1936). There were a number of 
cases cited arising in the District of Columbia 
in which the Supreme Court refused relief. 
(.Heller Bros. Co. v. Lind, Eq. 60,593; Law¬ 
rence Leather Co. v. Madden, Eq. ^0,611; 
Brown Shoe Co. Inc. v. Madden, Eq. 60,650; 
Beaver Mills v. Madden, Eq. 60,507; Echols v. 
Madden, Eq. 60,267.) 

“Since the Carter case, and on the authority 
of it, the United States Court of Appeals for the 
District of Columbia has granted injunctions in 
these cases and others against the Labor Board, 
now pending before that court. So faJ as the 
authorities cited sustain the proposition that a 
plaintiff who questions the constitutionality of 
the statute cannot invoke the powers of an equity 
court for the sole purpose of testing the validity 
of the Act, I am in accord. 

“But I cannot agree that the Court is without 
power to prevent the execution of a void statute 
when proceedings under it will involve joss, in¬ 
jury and expense which cannot be restored, satis¬ 
fied or compensated. In Poindexter v. Green- 
how, 114 U. S. 270, the Court notes the distinc- 
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tion between the sovereignty and the govern¬ 
ment of it and stresses the point that when the 
government acts within the sphere of its agency 
it is a perfect representative ‘but outside of 
that, it is a lawless usurpation’. The defend¬ 
ants’ argument comes to this, that a Court con¬ 
vinced that the threatened acts of the defendants 
will constitute ‘lawless usurpation’ must stand 
aside and permit the usurpation to proceed to 
an order of the Labor Board which the Court 

i 

ultimately must declare null and void. I am not 
yet ready to concede that the equity powers of 
this court are thus limited. 

“Assuming for the moment that the Act is 
declared unconstitutional, the defendants then, 
without any authority or warrant of law, will at¬ 
tempt an investigation into the affairs of the 
plaintiff and the organization of its employees, 
subpoenaing employees as witnesses, examining 
books and records, disrupting the work at the 
plaintiff’s plant, creating uncertainly, appre¬ 
hension and unrest among the employees. These 
are alleged as unavoidable results of the inter¬ 
ference by government agencies, if the investi¬ 
gation is allowed to proceed io a conclusion. 
There can be no doubt that, to some extent, ex¬ 
penses will have been incurred, loss will have 
been sustained, and damage will have been done 
by this illegal invasion of the plaintiff’s rights. 
The danger threatened is immediate and great. 
No one can foresee the extent of the conse¬ 
quences that will follow, but whatever they may 
be they will be irreparable since the law can 
give no redress. The equity court has jurisdic¬ 
tion to interpose its power to prevent a threat¬ 
ened invasion of the property rights of the plain- 
tiff. 

“Rickert Rice Mills, Inc. v. Fontenot, 297 
U.S. 110; 
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Village of Euclid v. Ambler Realty Co., 

272 U. S. 365; 

Stout v. Pratt, 12 F. Supp. 864; 

Bendix Products Corp. v. Beman ei al., 14 
F. Supp. 58. 

“It is no answer that the Act provides for ju¬ 
dicial review. The remedies of the Act fall 
with the other provisions of the Act, if it be held 
unconstitutional in toto. In any event, plaintiff 
is left with no adequate or complete remedy at 
law. 

“El Paso Electric Co. v. Elliot et al,, W.D. 
Texas, June 10, 1936; 

Terrace v. Thompson, 263 U.S. 197; 

Bendix Products Corp. v. Beman, si\pra. 

“I am influenced somewhat by the fact that 
the proposed investigation was not started in re¬ 
sponse to any request by plaintiff’s employees, 
or by a labor organization with which its em¬ 
ployees are affiliated. No harm can come from 
staying the proceeding under the Act until it 
has been finally determined that the defendants 
are not unlawfully trespassing upon the rights 
of the plaintiff.” (Italics ours.) 


The Court, after discussing the constitutional as¬ 
pects of the National Labor Relations ActJ in the 
light of relevant court decisions, concluded: j 


“Whether the Act is unconstitutional jin toto, 
or whether the regulatory powers conferred by 
the Act may be exerted within a limited field, 
are questions which do not necessarily ball for 
decision in the instant case. If the Act is to be 
construed so as to extend these powers to plain¬ 
tiff, it clearly is beyond the power of Congress. 
On the allegations of the bill the Board or its 
representative have no authority in the p remises, 
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and Congresss is not endowed with power to 
confer such authority. 

“National Labor Relations Board v. Jones 
& Laughlin, supra; 

Fruekauf Trailer Co. v. National Labor 
Relations Board, supra.” 

As pointed out earlier in this brief, one employer, 
the appellant Brown Shoe Company, Inc., has al¬ 
ready been through one hearing, as a result of which 
it has experienced, among other things, large losses 
in actual out-of-pocket expenses, losses in sales and 
goodwill which are incalculable, and also has experi¬ 
enced a disruption of the peaceful and harmonious 
employer relationships theretofore existing. If the 
present hearing is persisted in, the Shoe Company is 
put in an even worse position because at its Vin¬ 
cennes plant 90% of its output manufactured there 
consists of less expensive grades of shoes which are 
generally purchased by working men. It requires 
no proof—the truth of the statement is obvious—that 
the mere broadcasting of news that charges of unfair 
labor practices have been made and are being prose¬ 
cuted against the Shoe Company in the minds of 
those prospective purchasers will mean the actual 
existence of such unfair practices, with a resultant 
loss in 1 sales. Certainly dealers will not place in 
stock large quantities of these shoes when they know 
that prospective purchasers will not be willing to 
buy them. The same thing applies to any other 
manufacturer in greater or lesser degree. 

The employers, appellants herein, charged with 
engaging in so-called unfair labor practices have 
been, are and will be further damaged by the con¬ 
tinued existence of the Board’s allegations that they 
have engaged in such practices. These allegations 
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made unequivocally by an agency of the Federal Gov¬ 
ernment, carrying with them the backing of the Fed¬ 
eral Government, hold up those employers to the 
public, as well as to employees or future employees, 
as employers who have in fact and in law been| guilty 
of mistreatment of their employees. Not only is 
such a situation unpleasant, but it is the source of 
scorn, ill will and disrepute, with a consequent 
damage to those employers not only in their relations 
with their employees or future employees but with 
the public as well. To prevent these certain an d sure 
losses and injuries the appellants have resorted to the 
Courts of this jurisdiction. That the situation thus 
presented by the threatened elections and the threat¬ 
ened hearings is one in which equity jurisdiction may 
properly be invoked is clearly established by the de¬ 
cisions of the courts. 

• In the case of Watson v. Sutherland , 5 Wall. 74, 
(1867), Sutherland successfully invoked the aid 
of equity to prevent the levy on the stock of 
goods in his store by a judgment creditor of a. third 
party on the ground that such levy would injure and 
disrupt his going business and his business standing. 
The Supreme Court in affirming the issuance of an 
injunction stated as follows: 

“* * * Loss of trade, destruction of credit, and 
failure of business prospects, are collateral or 
consequential damages, which it is claimed 
would result from the trespass, but for [which 
compensation cannot be awarded in a tHal at 
law. 

“Commercial ruin to Sutherland flight, 
therefore, be the effect of closing his sto^e and 
selling his goods, and yet the common la\^ fails 
to reach the mischief. To prevent a consequence 



like this, a court of equity steps in, arrests the 
proceedings in limine ; brings the parties before 
it; hears their allegations and proofs, and de¬ 
crees, either that the proceedings shall be unre¬ 
strained, or else perpetually enjoined. The ab¬ 
sence of a plain and adequate remedy at law 
affords the only test of equity jurisdiction, and 
the application of this principle to a particular 
case must depend altogether upon the character 
of the case, as disclosed in the pleadings.” 

i 

1 

The case of Watson v. Sutherland, supra , was re¬ 
lied upon by the Circuit Court of Appeals for the 
Eighth Circuit in its opinion rendered August 5, 
1936, affirming the action of the trial court in grant¬ 
ing a preliminary injunction restraining the Na¬ 
tional Labor Relations Board from conducting a 
hearing on a charge of unfair labor practices under 
the Act. Pratt, et al. v. Stout, et al., — F.(2d) —. 

Pierce v. Society of Sisters, 268 U. S. 510 (1925) 
was a suit by two Oregon corporations owning and 
conducting schools who sought and obtained in the 
District Court a preliminary injunction restraining 
the Governor and other officials of the State of Ore¬ 
gon from threatening or attempting the enforcement 
of an act of that State which required any person hav¬ 
ing charge of a child between eight and sixteen years 
of age to send him to a public school in the district 
in which the child resided. The plaintiffs alleged 
that unless the enforcement of the act was enjoined 
their business and property would suffer irreparable 
injury. The Supreme Court held that such act was 
unconstitutional and found that the plaintiffs could 
claim protection for their business and property 
which was threatened with destruction through the 
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unwarranted compulsion which the defendant^ were 
exercising over present and prospective patnpns of 
their schools and said (at pp. 535, 536): 

“Generally, it is entirely true, as urg^d by 
counsel, that no person in any business has such 
an interest in possible customers as to enable him 
to restrain exercise of proper power of the state 
upon the ground that he will be deprived pf pa¬ 
tronage. But the injunctions here sought dre not 
against the exercise of any proper power. Appel¬ 
lees asked protection against arbitrary, unrea¬ 
sonable, and unlawful interference with their 
patrons and the consequent destruction oJq their 
business and property. Their interest is cleat 
and immediate, within the rule approved in 
Truax v. Raich, Truax v. Corrigan , and Terrace 
v. Thompson, supra, and many other cases where 
injunctions have issued to protect business enter¬ 
prises against interference with the freedom of 
pratrons or customers. Hitchman Coal & Coke 
Co. v. Mitchell , 245 U. S. 229; Duplex Printing 
Pres * Co. v. Deering, 254 U. S. 443; Am 


eric an 


Steel Foundries v. Tri-City Central Trades 
Council , 257 U. S. 184; Nebraska District, etc., 
v. McKelvie, 262 U. S. 404; Truax v. Cor\rigan, 
supra, and cases there cited. 

“The suits were not premature. The injury 
to appellees was present and very real, not $ mere 
possibility in the remote future. If no relief 
had been possible prior to the effective c^ate of 
the Act, the injury would have become irrepar¬ 
able. Prevention of impending injury by un¬ 
lawful action is a well-recognized function of 
courts of equity.” (Italic ours.) 


In the Carter Case, supra, the Supreme 
quoted with approval (at p. 863) the language 
last paragraph just quoted. 


Court 
of the 
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Moreover, in this connection the following state¬ 
ment of the Supreme Court in Walla Walla v. Walla 
Walla Water Co., 172 U. S. 1 (1898) , is particularly 
pertinent with respect to the situation presented by 
these cases (at p. 12) : 

“Where irreparable injury is threatened, or 
the damage be of such a nature that it cannot be 
adequately compensated by an action at law, or 
is such as, from its continuance, to occasion a 
constantly recurring grievance, the party is not 
ousted of his remedy by injunction. * * *” 

See also Vicksburg Water Works Co. v. Vicksburg, 
185 U. S. 65, 82 (1902) ; Hitchman Coal & Coke Co. 
v. Mitchell, supra , at 248; Pennsylvania v. West Vir¬ 
ginia, 262 U. S. 553, 592, 593 (1923); City Bank 
Farmers’ Trust Co. v. Schnader, 291 U. S. 24, 34 
(1934). 

The case of Darger et al. v. Hill et al., 76 F. (2d) 
198 (C. C. A. 9th, 1935), presented a situation simi¬ 
lar to that presented in the instant cases. There the 
plaintiffs, the owners of four dairies, brought suit to 
enjoin the defendants, including the Market Admin¬ 
istrator under the Agricultural Adjustment Act, 1 an 
officer appointed to hear charges against the plain¬ 
tiffs, and attorneys for the Secretary of Agriculture 
who were prosecuting charges against the plaintiffs 
for violations of a license issued under the Agri¬ 
cultural Adjustment Act. The plaintiffs alleged that 
they were engaged entirely in intrastate commerce 
and that the Agricultural Adjustment Act, in so far 
as it purported to apply to them, was beyond the 
power of Congress. The District Court for the 


1 May 12, 1933, C. 25, 48 Stat. 31; 7 U. S. C. A. §§ 601-619, incl. 
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Southern District of California granted a prelim¬ 
inary injunction in favor of the plaintiffs restraining 
the defendants from, among other things, holding 
the hearings above referred to. On appeal to the 
Circuit Court of Appeals for the Ninth Circuit, the 
decree granting the preliminary injunction was af¬ 
firmed. On the question of irreparable injury, 
which was raised by the defendants, the Court of 
Appeals said (at p. 199) : 

“It is contended by appellants that the bill of 
complaint fails to allege facts showing any dan¬ 
ger of irreparable injury to appellees. Appel¬ 
lants argue that unless and until appellees’ 
licenses are revoked by the Secretary of Agri¬ 
culture there can be no penalties imposed upon 
appellees and that neither the appellees nor the 
court below could anticipate that the secretary 
will exercise his discretion to revoke appellees’ 
licenses. We decided in the companion case 
that, as to those engaged solely in intrastate 
commerce, the Agricultural Adjustment Act (7 
USCA § 601 et seq.), under which the Secre¬ 
tary of Agriculture purports to act, doei not 
authorize the secretary to issue licenses or Regu¬ 
lations. Appellees being engaged solely in intra¬ 
state commerce are not bound to obey the regu¬ 
lations promulgated by the Secretary of Agri¬ 
culture. It is clear that the moment the regula- 
tions were adopted they purported to regulate 
nearly every detail of the business of appeflees. 
These regulations, thus interpreted, depriv^ the 
appellees of a constitutional right to engate in 
a lawful business and make the necessary’con¬ 
tracts incident thereto. The licensing oR the 
business of appellees and the proceedings Insti¬ 
tuted by the orders to show cause issued by the 
Secretary of Agriculture, looking to an adminis- 
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trative hearing held by appellants and the even¬ 
tual revocation of their licenses and the imposi¬ 
tion of penalties if they proceed in business 
thereafter, are without warrant in law. Under 
such circumstances, we think it clear that the 
action is maintainable. In support of this con¬ 
clusion we cite without further discussion 
Euclid v. Amber Realty Co., 272 U. S. 365, 47 
S. Ct. 114, 71 L. Ed. 303, 54 A. L. R. 1016; 
Pierce v. Society of Sisters, 268 U. S. 510, 45 S. 
Ct. 571, 69 L. Ed. 1070, 39 A. L. R. 468; Work 
v. Louisiana, 269 U. S. 250, 46 S. Ct. 92, 70 L. 
Ed. 259; Dobbins v. Los Angeles, 195 U. S. 223, 
25 S. Ct. 18, 49 L. Ed. 169.” 

The Court further held that the suit was not pre¬ 
mature on the ground that the appellees had not ex¬ 
hausted their administrative remedies. 

By the decisions of the Supreme Court of the 
United States in Rickert Rice Mills, Inc. v. Fon¬ 
tenot, 297 U. S. 110, (1936), and in Miller v. 
Standard Nut Margarine Co., 284 U. S. 498 
(1932), injunctive relief was granted under cir¬ 
cumstances very similar to those in the present cases. 
In the Rice Mills case the Supreme Court granted 
both temporary and permanent injunctions against 
the collection of processing taxes under the amended 
Agricultural Adjustment Act, although Section 21 
(d) of that act and Section 3226 of the Revised Sta¬ 
tutes provided administrative remedies whereby 
such taxes might be recovered if illegally collected. 

In Nashville, C. & St. L. Ry. Co. v. McConnell , 82 
Fed. 65 (C. C. M. D., Tenn. 1897), in which the 
Court granted a preliminary injunction against 
ticket speculators who were purchasing unused por¬ 
tions of round-trip tickets and reselling them, the 
Court said (at p. 70): 
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“* * * Indeed, as has been, in substance, said in 
other cases, the very fact that a right has been 
violated, and that this violation is constantly go¬ 
ing on, and that a court of law cannot, in dam¬ 
ages, compensate the injury or stop the wrong, 
furnishes the best possible reason for interfer¬ 
ence by court of equity; and the fact th^t an 
actual injury resulting from the violation of a 
right is small, and the interest to be affected by 
an injunction large, is not to weigh against the 
interposition of preventive power in equity, 
when it is clear that on one hand a right is vio¬ 
lated, and on the other a wrong committed. 
* * 

For instances in which the courts have recognized 
as irreparable damage cognizable in equity inter¬ 
ferences with employment relationships fundamen¬ 
tally the same as those being attempted by the Bbard 
herein and in which it has been held that “if the 
unconstitutionality of the act pursuant to which such 
interferences are attempted” is shown, “equitable 
relief may be had,” 1 see Truax v. Raich, supra; 
Hammer v. Dagenhart, supra; Sailors' Union of the 


Pacific v. Hammond Lumber Co., 156 Fed. 450, 


452 


(C. C. A. 9th, 1907); C. A. Weed & Co. v. Lock- 
wood, 266 Fed. 785, 786 (C. C. A. 2d, 1920). See 

also Terrace v. Thompson, supra; Luclid v. Ambler 

Realty Co ., 272 U. S. 365 (1926); Gerosa et al. v. 
Apco Mfg. Co ., 299 Fed. 19, 26 (C.C.A. 1st, 1924). 

Similarly, in Hitchman Coal & Coke Co. v. Mit¬ 
chell, supra, in stating that the plaintiff employer 
there was entitled to enjoin at the outset a course of 
conduct on the part of the defendants [inducing the 
miners employed by such employer to join the union 


1 Truax v. Raich, supra, at page 39 of 239 U. S. 
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in order that the defendants might unionize such 
employer’s mine] which would ultimately result in 
injury to such employer’s property rights, the Su¬ 
preme Court said (at p. 248) : 

“If there be any practical distinction between 
organizing the miners and organizing the mine, 
it has no application to this case. Unionizing 
the miners is but a step in the process of union¬ 
izing the mine, followed by the latter almost as 
a matter of course. Plaintiff is as much entitled 
to prevent the first step as the second, so far as 
its own employees are concerned, and to be pro¬ 
tected against irreparable injury resulting from 
either. * * *” (Italics ours.) 

Shortly thereafter in the same opinion the Supreme 
Court, in speaking of the rights of such employer 
which were entitled to equitable protection, said 
(at p. 250) : 

“That the plaintiff was acting within its law¬ 
ful rights in employing its men only upon terms 
of continuing non-membership in the United 
Mine Workers of America is not open to ques¬ 
tion. Plaintiff’s repeated costly experiences of 
strikes and other interferences while attempting 
to ‘run union’ were a sufficient explanation of 
its resolve to run ‘non-union’, if any were needed. 
But neither explanation nor justification is 
needed. Whatever may be the advantages of 
‘collective bargaining’, it is not bargaining at 
all, in any just sense, unless it is voluntary on 
both sides. The same liberty which enables men 
to form unions, and through the union to enter 
into agreements with employers willing to agree, 
entitles other men to remain independent of the 
union and other employers to agree with them 
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to employ no man who owes any allegiance or 
obligation to the union. In the latter case, as 
in the former, the parties are entitled to be pro¬ 
tected by the law in the enjoyment of the bene¬ 
fits of any lawful agreement they maj| make. 
This court repeatedly has held that the employer 
is as free to make non-membership in a pinion a 
condition of employment, as the working man is 
free to join the union, and that this is a part of 
the constitutional rights of personal liberty and 
private property, not to be taken away even by 
legislation, unless through some proper exer¬ 
cise of the paramount police power. A,dair v. 
United States, 208 U. S. 161, 174; Cop page v. 
Kansas, 236 U. S. 1, 14. In the present case, 
needless to say, there is no act of legislation to 
which defendants may resort for justification. 

“Plaintiff, having in the exercise of jits un¬ 
doubted rights established a working agreement 
between it and its employees, with the fre^ assent 
of the latter, is entitled to be protected injthe en¬ 
joyment of the resulting status, as in any other 
legal right. That the employment was ‘it will,’ 
and terminable by either party at any tinie, is of 
no consequence. In Truax v. Raich, 239 U. S. 
33, 38, this court ruled upon the precise question 
as follows: 

* * * * 

“In short, plaintiff was and is entitled to the 
good will of its employees, precisely as a mer¬ 
chant is entitled to the good will of his customers 
although they are under no obligation to con¬ 
tinue to deal with him. The value of tf\e rela¬ 
tion lies in the reasonable probability {hat by 
properly treating its employees, and paying 
them fair wages, and avoiding reasonable 
grounds of complaint, it will be able to retain 
them in its employ, and to fill vacancies occur¬ 
ring from time to time by the employment of 
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other men on the same terms. The pecuniary 
value of such reasonable probabilities is incal¬ 
culably great, and is recognized by the law in 
a variety of relations. * * * 

* # # # * # 

* * Of course, in a court of equity, when 
passing upon the right of injunction, damage 
threatened, irremediable by action at law, is 
equivalent to damage done. * * *” (Italics ours). 

Moreover, the language used by the Court in 
Warren Bros. Co. v. City of Montgomery , 172 Fed. 
414 (C. C. M. D. Ala. 1909), although relating to 
a patent, is very pertinent in its application to the 
problem before this Court in the instant suits. In 
that case, the owner of a patent brought a bill for an 
injunction to prevent infringement of a new improve¬ 
ment in street paving. The Court rendered a decree 
under which the defendant city was permitted to 
undertake the paving of a certain street upon the 
furnishing, by it and the defendant contractor, of a 
bond conditioned upon the payment of damages 
which might be adjudged if such paving was found 
to have infringed the patent of the plaintiff, and 
further providing that, if the defendants failed to 
give such a bond, an injunction might issue restrain¬ 
ing the execution of the contract between the city 
and such contractor for the paving of such street. 
In the course of its opinion, the Court said (at p. 
423): 


a* * * nor can complainant be turned out of 
the equity court here, on the theory that, having 
established a royalty, a recovery at law will be 
adequate compensation, and the injury cannot 
be irreparable in such sense as to give it a stand- 
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ing in a court of equity. Irreparable injury, in 
the sense here used, does not necessarily mean 
that complainant will be ruined or grievously 
harmed, if the court of equity does not intervene, 
but only that some legal right of comjplainant 
will be illegally taken from it, which in equity 
and good conscience it is entitled to enfprce, the 
proper and full enjoyment of which will be im¬ 
paired or lost, if the court of equity declines to 
interfere and puts complainant to its ^ction at 
law for damages. 


* 


* 


* 


* 


* 


“* * * The reputation of a patent, like the good 
name of an individual, is easily injured, and it 
is hard, no matter how wrongful the injury, to 
counteract its effect. An ounce of prevention is 
worth a pound of cure. The full damage which 
might be inflicted upon the patentee, under such 
circumstances, if the patent be in fact infringed, 
is largely speculative, cannot be accurately as¬ 
certained, and therefore cannot be recovered at 
law. Equity alone can give an adequate 
remedy.” 


Co., 204 
iff Kern 
against 


In Kern v. Cleveland C.C. & St. L. Ry. 

Ind. 595, 185 N. E. 446 (1933), the plaint] 
had brought an action for wrongful death 
the railway company in Missouri, and the railway 
company had thereafter applied for a temporary in¬ 
junction in Indiana to restrain the Missouri action. 
The defendant was a resident of Indiana and the acts 
which had caused the death of his intestate! had oc- 
curred in that State, and the witnesses of the railway 
company were also residents of Indiana. It was ad¬ 
mitted that the Missouri Court had jurisdiction of 
the subject matter, but the railway company con¬ 
tended that a person suing under the Federal Em- 
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ployers’ Liability Act 1 did not have an absolute 
right to sue in any court which might have jurisdic¬ 
tion of the subject matter, and that such suit could 
not be maintained in a foreign state different from 
that in which the parties resided, where the mainte¬ 
nance of such suit in such foreign state would be un¬ 
just and would impose an unreasonable and uncon¬ 
scionable burden upon the defendant therein. The 
Supreme Court of Indiana, after having held that 
the Court below had jurisdiction to grant an injunc¬ 
tion against an action in a foreign state under the 
Federal Employers’ Liability Act, held that such 
power had been properly exercised in the case under 
consideration. In so holding, such Supreme Court 
pointed out that the plaintiff in the suit before the 
Court could obtain complete justice in Indiana and 
said (at pp. 448-449 of 185 N. E.) : 

“On the other hand it must be admitted and 
conceded that it would do a great injustice to 
compel the appellee railway company to go to 
St. Louis to defend the action, in that it would 
compel the appellee to take many witnesses 
which would interfere with the business of the 
railway company and there being no definite as¬ 
surance that the trial would be had on the day 
set. It would compel the witnesses being taken 
more than one time and probably several times 
before the day of the trial; * * * it would take 
the witnesses from their regular work and would 
hinder and delay the business of the railway 
company and to that extent interfere with Inter¬ 
state Commerce. All of these disadvantages 
and hardships would be incurred by the railway 
company if the trial is had in St. Louis.” 

1 April 22, 1908, c. 149, 35 Star. 65; 45 USCA §§ 51-59, incl. 
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See also Northern Pacific Railway Co. v. Richey & 
Gilbert Co., 132 Wash. 526, 232 Pac. 355, 358 
(1925). 

In Wabash Ry. Co. v. Peterson, et al., 187 Iowa 
1331, 175 N. W. 523 (1919), the railway company 
had brought suit to enjoin the defendant from prose¬ 
cuting an action for damages against it in $ Missouri 
court, the witnesses being in Iowa. Thd Supreme 
Court of Iowa held that an injunction was proper 
and stated that irreparable injury was involved in 
the case because (p. 526 of 175 N. W.) : 

“Needlessly compelling a party to pay for bring¬ 
ing witnesses 200 miles is a direct pecuniary in¬ 
jury. And it is an irreparable one because the 
outlays for the purpose are largely nontaxable, 
and they could not be recovered for, no matter 
how rich is the party that makes such outlay 
necessary.” 

The Court also said (at such p. 526) : 

“We are unable to see a distinction between 
having the right to an injunction because a 
threatened act will impair the value of one’s 
dwelling house by $1,000, and a case! where the 
same act will take $1,000 out of the pocket of the 
defendant by useless witness fees. The method 
of causing the loss of the $1,000 cannot be the 
test. We hold that the maintenance of the suit 
in Missouri will cause plaintiff such injury as 
to warrant the injunction.” 

Likewise, in Davis v. Farmers’ Co-operative 
Equity Company, 262 U. S. 312 (1923), the Supreme 
Court held unconstitutional, under the Commerce 
Clause of the Constitution, because it imposed a seri- 
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ous and irreparable burden on interstate commerce, 
a Minnesota statute which permitted foreign cor¬ 
porations which had a freight or passenger agent in 
Minnesota to be served with a summons in that State 
by delivering a copy thereof to such agent. The Su¬ 
preme Court said (at pp. 315-316) : 

“That the claims against interstate carriers 
for personal injuries and for loss and damage 
of freight are numerous; that the amounts de¬ 
manded are large; that in many cases carriers 
deem it imperative, or advisable, to leave the de¬ 
termination of their liability to the courts; that 
litigation in states and jurisdictions remote from 
that in which the cause of action arose entails 
absence of employees from their customary occu¬ 
pations; and that this impairs efficiency in oper¬ 
ation, and causes, directly and indirectly, heavy 
expense to the carriers—these are matters of 
common knowledge. Facts, of which we, also, 
take judicial notice, indicate that the burden 
upon interstate carriers imposed specifically by 
the statute here assailed is a heavy one; and that 
the resulting obstruction to commerce must be 
serious. During federal control absences of em¬ 
ployees incident to such litigation were found, 
by the Director General, to interfere so much 
with the physical operation of the railroads, that 
he issued General Order No. 18 (and 18A) which 
required suit to be brought in the county or dis¬ 
trict where the cause of action arose or where 
the plaintiff resided at the time it accrued. That 
order was held reasonable and valid in Alabama 
& Vicksburg Ry. Co. v. Journey, 257 U. S. 111. 
The facts recited in the order, to justify its issue, 
are of general application, in time of peace as 
well as of war.” 
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2 . The Remedy at Law, if Any, is Not Timely, 
Plain, Adequate or Complete . 

While the Board has always taken the position, as 
illustrated in its brief filed herein in opposition to 
the motions for preliminary injunctions pending ap¬ 
peal in these cases, that the remedy purported to be 
afforded by the Act is the exclusive remedy open to 
these appellants and that such remedy is adequate in 
every respect, we unhesitatingly state that, on the 
contrary, these appellants do not have any (remedy at 
law, or, at least,, do not have any remedy at law that 
is timely, plain, adequate or complete. We make 
that statement for the following reasons, which we 
shall hereinafter discuss: 

(a) The Act is void in toto, and, accordingly, 

|y remedy 


Act pur- 


does not afford to the appellants ant 
whatsoever. 

(b) The remedy, if any, which the 
ports to afford is not as certain, effective, timely, 
complete or as much within the control of the 
appellants as the remedy afforded by equity. 

(c) The absence of a provision in the Act pro¬ 
viding for or permitting independent judicial 
determination of fundamental or jurisdictional 
facts renders inadequate the remedy pu rportedly 
afforded by the Act. 

(d) The appellants, even in the unfair labor 
practice cases, could not avail themselves of the 
remedy which the Act purports to provide with¬ 
out grave risk that thereby they jvould be 
estopped from challenging subsequently the 
constitutionality of the Act. 

(e) The severity of the penalties imposed by 
the Act is so great as to preclude the appellants 
from using any remedy afforded thereby and on 
that account alone the appellants are Entitled to 
relief in equity. 
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Before discussing the foregoing propositions we 
call attention to the fact that the Act does not even 
purport to give any remedy whereby the order of the 
Board directing the holding of an election may be 
reviewed. By the terms of the Act, in order to se¬ 
cure any judicial review of an order of election, the 
employer must submit to the election, must, by dis¬ 
regarding the results of the election, engage in an un¬ 
fair labor practice and, after a hearing before the 
Board on the unfair labor practice, must refuse to 
obey the cease and desist order. It is only at that 
stage that a judicial review is purported to be af¬ 
forded (Sec. 10 (e) and (f)). Employees, as in the 
case of Pilgrim, et al., No. 6700, and any other par¬ 
ties in interest have no remedy at all under the Act 
as a matter of right. In an unfair labor practice hear¬ 
ing they may be allowed to intervene “in the discre¬ 
tion of the member, agent or agency conducting the 
hearing or the Board” (Sec. 10(b)). 

(a) The Act Is Void in tolo, and, accordingly, 
Does Not Afford to the Appellants any Remedy 
Whatsoever. 

As we have shown above, there can be no question 
but that the Act is intended to apply to all employees, 
including those of the employer appellants at their 
respective plants, mills and factories. 

We have shown in Point I of the Argument that 
the Act (tan not constitutionally be applied to the 
businesses of the appellants at their respective plants, 
mills and factories and to employment relations there. 
Yet, without rewriting it, it is impossible, from the 
language of the Act, to have it apply to employers 
and employees who are actually engaged in inter¬ 
state commerce and not to those who are not so en- 
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gaged. Under the well settled doctrine wljiich was 
enunciated by the Supreme Court in United States 
v. Reese, et al., 92 U. S. 214 (1S76), and wfiich has 
been followed in numerous other cases in th^t Court, 
including Railroad Retirement Board v. Alton R . 
Co., 295 U. S. 330 (which was decided only 18 
months ago), and Carter v. Carter Coal Company, et 
al., supra (which was decided May 18, 1936), if a 
statute applies indiscriminately to subjects which are 
within the Federal power and to subjects which are 
without that power and it is impossible to separate 
the statute without rewriting it, it is unconstitutional 
in toto. 

As stated above, the Coal Act considered in the 
Carter case contained a provision substantially iden¬ 
tical with Section 15 of the National Labor Relations 
Act to the effect that the invalidity of part of the Coal 
Act should not affect other parts thereof. Conse¬ 
quently, it is clear that Section 15 of the Rational 
Labor Relations Act cannot operate to save any of 
the provisions of that Act. 

In United States v. Reese et al., supra, a Federal 
statute which purported to punish election officers 
for refusal to permit properly qualified voters to vote 
was held unconstitutional. The Supreme Court held 
that the provisions of the statute were not Reparable 
because they were in general language sufficiently 
broad to cover wrongful acts without as well as 
within the constitutional jurisdiction of Congress and 
could not be limited by judicial construction so as 
to make them operate only on that which Congress 
could rightfully prohibit and punish under 1 the Fif¬ 
teenth Amendment. In holding that Congress had 
not provided by “appropriate legislation’’ for the 
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punishment of an inspector of a municipal election 
for refusing to receive and count at such election the 
vote of a citizen of the United States of African de¬ 
scent, the Court said (at p. 221) : 

“* * * We are, therefore, directly called upon 
to decide whether a penal statute, enacted by 
Congress, with its limited powers, which is in 
general language broad enough to cover wrong¬ 
ful acts without as well as within the constitu¬ 
tional jurisdiction, can be limited by judicial 
construction so as to make it operate only on that 
which Congress may rightfully prohibit and 
punish. For this purpose, we must take these 
sections of the statute as they are. We are not 
able to reject a part which is unconstitutional 
and retain the remainder, because it is not possi¬ 
ble to separate that which is unconstitutional, if 
there be any such, from that which is not. * * * 
Each of the sections must stand as a whole or fall 
altogether. * * *” 

Similarly, in the First Employers’ Liability Cases, 
207 U. S. 463 (1908), the Supreme Court, after hold¬ 
ing that the legislation there under consideration at¬ 
tempted to regulate certain matters in intrastate com¬ 
merce as well as in interstate commerce, refused 
to separate the provisions of the Act and to hold it 
applicable in any respect to interstate commerce. 
The Supreme Court said (at p. 498): 

“The act, then, being addressed to all com¬ 
mon carriers engaged in interstate commerce, 
and imposing a liability upon them in favor of 
any of their employees, without qualification or 
restriction as to the business in which the car¬ 
riers or their employees may be engaged at the 
time of the injury, of necessity includes subjects 
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wholly outside of the power of Congress to regu¬ 
late commerce. Without stopping to cbnsider 
the numerous instances where, although a com¬ 
mon carrier is engaged in interstate commerce, 
such carrier may, in the nature of things, also 
transact business not interstate commence, al¬ 
though such local business may indirectly be re¬ 
lated to interstate commerce, a few illustra¬ 
tions showing the operation of the statute as to 
matters wholly independent of interstate com¬ 
merce will serve to make clear the extent of the 
power which is exerted by the statute. 


* 


* 


After pointing out examples, the Court remarked 
with respect to the contention that one who engages 
in interstate commerce thereby submits all of his 
business concerns to the regulating power of Con¬ 
gress (at pp. 502-503) : | 

“To state the proposition is to refute itj It as¬ 
sumes that, because one engages in interstate 
commerce, he thereby endows Congress with 
power not delegated to it by the Constitution; in 
other words, with the right to legislate concern¬ 
ing matters of purely state concern. It rests 
upon tlie conception that the Constitution de¬ 
stroyed that freedom of commerce which it was 
its purpose to preserve, since it treats tne right 
to engage in interstate commerce as a privilege 
which cannot be availed of except uppn such 
conditions as Congress may prescribe, even al¬ 
though the conditions would be otherwise be¬ 
yond the power of Congress. It is apparent that 
if the contention were well founded 4 would 
extend the power of Congress to every Conceiv¬ 
able subject, however inherently localL would 
obliterate all the limitations of power imposed 
by the Constitution, and would destroy] the au¬ 
thority of the states as to all conceivable matters 
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which, from the beginning, have been, and must 
continue to be, under their control so long as the 
Constitution endures.” 

See, also, Trade-Mark Cases, 100 U. S. 82, 89 
(1879) ; United States v. Harris, 106 U. S. 629, 641 
(1883) ; Poindexter v. Greenhow (Virginia Coupon 
Cases), 114 U. S. 270, 305 (1884) ; James v. Bow¬ 
man, 190 U. S. 127, 140 (1903) ; Butts v. Merchants 
& Miners Transportation Co., 230 U. S. 126, 133 
(1913); and Hill v. Wallace, 259 U. S. 44, 68 (1922). 

The Act being void in toto for the reasons just 
stated, it follows that the remedy purported to be 
afforded by the Act is in fact and in law no remedy 
at all. It was so held by Judge Otis with respect to 
the Act now under consideration in the case of Stout, 
et al. v. Pratt, et al., 12 F. Supp. 864 (D. C. Mo. de¬ 
cided Dec. 21, 1935), in which the suit was brought 
to enjoin a hearing by a trial examiner and the re¬ 
gional officers of the Board on its complaint that the 
plaintiff was engaged in certain practices which the 
Act declared unfair labor practices. On the ques¬ 
tion now under consideration Judge Otis said (at p. 
870): 

“But there is another question in this case: 
Are complainants entitled to an injunction, upon 
the facts alleged in their bill, even if the statute 
relied on by defendants is invalid? This ques¬ 
tion, too, must be decided. 

“There is an elementary principle that one 
may not have relief in equity against another 
to prevent threatened injury if he has an ade¬ 
quate remedy at law. These complainants are 
threatened with injury. A proceeding has been 
initiated against them on account of a course of 
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action taken by them which was within their 
legal rights. When that proceeding has been 
carried through to its intended consummation 
in the manner provided in the act, they will be 
ordered to cease and desist from their entirely 
lawful course. That order will be made py one 
of the Circuit Courts of Appeals. If they dis¬ 
obey that order, they will be punished for con¬ 
tempt. Such is the final injury with which they 
are threatened. Meanwhile their business is 
interrupted; they are subjected to large ^nd ir¬ 
recoverable expenses; they are likely to be held 
up as objects of public illwill and scorn. What 
remedy does the law give them? 

“Outside of this act complainants have no 
remedy whatever, and it is not contended that 
they do have. If the act gives them a remedy 
that is not a remedy at law if the whole act is 
invalid, for if the whole act is invalid it is as 
if it had never been enacted (Norton v. Shelby 
County, 118 f U. S. 425, 6 S. Ct. 1121, 30 L. Ed. 
178) in any of its parts, including the part pur¬ 
porting to give a remedy. It is the contention of 
the complainants that the whole act is invalid. 
It is necessary therefore to consider this larger 
constitutional question. 

“It must be said at once that the very heart 
of the act is the single sentence in Sect on 10 
(29 USCA § 160): ‘The Board is empowered, 
as hereinafter provided, to prevent any person 
from engaging in any unfair labor practice 
(listed in Section 8 [Section 158]) affecting 
commerce.’ Without that sentence all that pre¬ 
cedes and all that follows it is meaningless. All 
else in the act is merely incidental to that. 

“The remainder of Section 10, after the Quoted 
sentence, prescribes the manner in whiih the 
Board is to prevent unfair labor practices laffect- 
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ing commerce. It includes a proceeding in a 
United States Circuit Court of Appeals. It is in 
connection with that proceeding, and only in 
that connection, that one complained against has 
any opportunity to assert the invalidity of the 
act or any of its provisions. Since, however, that 
part of Section 10 prescribing procedure is ob¬ 
viously merely incidental to the provisions im¬ 
pliedly prohibiting specified unfair labor prac¬ 
tices and expressly empowering the Board to 
prevent them, it must fall if that falls to which 
it is incidental. The question then is this: Is 
the heart of this act sound? Did Congress have 
the power to prohibit any of the specified un¬ 
fair labor practices? 

“The specified unfair labor practices are set 
out in the margin. Each of them concerns the 
relations between employers and employees. As 
we have seen, the clear intent of the act is the 
prohibition of such unfair labor practices gen¬ 
erally, in all industry. Congress did not intend 
that the act should have any limited applica¬ 
tion, as, for example, to those engaged, whether 
as employers or employees, in the business of in¬ 
terstate transportation of things or persons. 

“Now it needs no argument to establish the 
conclusion that Congress has no power generally 
to regulate the relations between employers and 
employees in industry. There is recognition of 
that fact in the act itself. The prohibition is 
only as to unfair labor practices ‘affecting com¬ 
merce.’ 

“But, as I have endeavored to point out in 
part II of this opinion, Congress has no power 
to regulate that which merely ‘affects’ commerce. 
It has the power to protect and shield commerce 
from that which directly affects it by burdening 
or obstructing it. 

“There is no way, and the defendants point to 
none, in which any of the specified unfair labor 
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practices in any business, whether mill o{ mine 
or factory or store, conceivably can directly af¬ 
fect, by burdening or obstructing, combierce. 
Here again the suggestion, the only suggbstion, 
is that unfair labor practices will result in dis¬ 
content, possibly in strikes, hence in limitation 
of production, hence in lessened commerce. But 
that is affecting commerce only indirectly, re¬ 
motely. 

“The conclusion is that the whole act is un¬ 
constitutional including that part of it which 
purports to give a remedy to those who may be 
injured by the enforcement of the act. there¬ 
fore, the complainants here have no remedy at 
law. Having no remedy at law, they are entitled 
to relief in equity.” (Italics ours.) 

It is to be noted that the Circuit Court of Abpeals 


for the Eighth Circuit in the case of Pratt, et 


al. v. 


Stout, et al., supra , affirmed in all respects as a| valid 
exercise of the court’s equity power the action of 
Judge Otis in granting a preliminary injunction in 
the case of Stout, et al. v. Pratt, et al., supra. 

The Act being void in toto, it is a nullity which the 
appellants may ignore and they need not resprt to 
administrative remedies which it purports tb pro¬ 
vide as a condition to equitable relief. It was so 
held in Euclid v. Ambler Realty Co., supra . The 
Act does not afford any remedy at all. That was 
held in El Paso Electric Company v. Elliott, et al., 
15 F. Supp. 81 (D.C.W.D. Tex., El Paso Div., de¬ 
cided June 10, 1936) in which District Judge ]Boyn- 
ton granted a preliminary injunction against thp Na¬ 
tional Labor Relations Board and others to prevent 
the holding of a hearing by the Board called for the 
purpose of determining whether or not the Electric 
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Company had engaged in certain unfair labor prac¬ 
tices. In his opinion Judge Boynton remarked (at 
pp. 89, 90): 

“Counsel for defendants further urge that the 
complainant is not entitled to maintain action in 
eqdity herein for issuance of an injunction 
against said National Labor Relations Board, its 
agents and representatives, because complainant 
has an adequate remedy at law provided under 
the terms and provisions of the National Labor 
Relations Act. It is held by the court that said 
act does not provide complainant with an ade¬ 
quate remedy at law, but by its terms and pro¬ 
visions, and powers granted, is violative of the 
Fifth Amendment and of complainant’s rights, 
and does not provide complainant with proced¬ 
ure in ‘due process of law’ to protect its rights. 
It is held that the remedy, or remedies, provided 
by law, must be as complete and adequate as those 
afforded in equity in order to deprive a party of 
the right to proceed in equity. Where a statute, 
in this instance an act of Congress, is held by the 
court, as in this instance, to be invalid and un¬ 
constitutional ‘in totof the act falls, and in fall¬ 
ing, carries with it all remedies or attempted 
remedies as provided therein, in effect the same 
as if never enacted or in existence. Norton v. 
Shelby County , 118 U. S. 425, 441, 442. The 
court in said opinion, on page 442, of 118 U. S., 
says: ‘An unconstitutional act is not a law; it 
confers no rights; it imposes no duties; it affords 
no protection; it creates no office; it is, in legal 
contemplation, as inoperative as though it had 
never been passed.’ ” 

(b) The Remedy which the Act Purports to Af¬ 
ford Is Not as Certain, Effective, Timely, Complete 
or as much within the Control of the Appellants as 
the Remedy Afforded by Equity. 
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The purpose of the Act in providing for an appli¬ 
cation by the Board to a Court for the enforcement 
of its cease and desist orders is to permit it to secure 
a mandatory injunction for the enforcement thereof. 
While it is to be expected that the Board will by pe¬ 
titioning a Court endeavor to enforce its cease and 
desist orders which shall not be obeyed, nevertheless 
it is entirely within the power of the Board, after is¬ 
suing a cease and desist order, to refrain frorfi mak¬ 
ing any move to carry the matter further. Thus, the 
Board might leave the employer appellants in the un¬ 
fair labor practice cases with outstanding cease and 
desist orders against them and the latter wo^ild not 
have any recourse for getting rid of such orders other¬ 
wise than by resorting to reviews of the proceedings 
of the Board before the appropriate Circuit Courts 
of Appeals as provided in Section 10(f) of tlfie Act. 
But, as we shall hereinafter point out, if they should 
seek reviews of such proceedings, they might find 
themselves prevented from urging the unconstitution¬ 
ality of the Act. 

Furthermore, the Board, unless enjoined by this 
Court from so doing, might proceed with the sched¬ 
uled unfair labor practice hearings to the point of 
taking testimony, with all the attendant inconven¬ 
iences, damages and losses to the appellants involved 
and then fail to enter any orders, reviews of which 
would be available to such appellants, if they should 
wish to have the proceedings reviewed. In such a 
case, the particular appellant would hav^ gone 
through all the difficulties and harassments aiid suf¬ 
fered all the damages attendant upon such hearing 
without being cleared by the Board, or having an op¬ 
portunity on review to be cleared by a court, of the 
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charges of unfair practices that have been made 
against it by the Board. 

Moreover, if the scheme of the Act for review 
should be followed, it is not even clear whether the 
Supreme Court could properly review the decision 
of the Circuit Court of Appeals, for the Circuit 
Court of Appeals under the Act would seem to be 
nothing more than a superboard. Federal Radio 
Commission v. General Electric Company, 281 U. S. 
464 (1930). After a change of the Radio Commis¬ 
sion Act, there was another case which came before 
the Supreme Court, Federal Radio Commission v. 
Nelson Bros. Bond & Mortgage Co ., 289 U. S. 266 
(1933), in which the Supreme Court held that it 
could review the decision of the Court of Appeals 
of the District of Columbia as the limitation of the 
action Of the Court of Appeals to “questions of law” 
made the function of that Court judicial. In 
the last-mentioned case the Supreme Court said (at 
p. 277): 


“If the questions of law thus presented were 
brought before the court by suit to restrain the 
enforcement of an invalid administrative order, 
there could be no question as to the judicial char¬ 
acter of the proceeding. * * *” 

Any remedy which is not timely, plain, adequate 
or complete is not an adequate remedy at law. 

As was said in Terrace v. Thompson, supra (at p. 
214): 


,«* * * That a suit in equity does not lie where 
there is a plain adequate and complete remedy 
at law is so well understood as not to require the 
citation of authorities. But the legal remedy 
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must be as complete, practical and efficient as 
that which equity could afford ” (Italics ours.) 

That doctrine is so well established and has been so 
frequently recognized by the Supreme C^urt that 
it is hardly necessary to cite further authority there¬ 
for. We shall, however, for good measure 
a few additional instances in which the 
Court has called attention to the doctrine.! It was 
very early stated by the Supreme Court in |j Boyce v. 
Grundy , 3 Pet. 210, 215 (1830), in which Mr. Jus¬ 
tice Johnson, in speaking of the adequacy of the 
remedy at law, said (at p. 215): 


refer to 
Supreme 


“* * * it must be plain and adequate 
other words, as practical and efficient to 


,, or, in 
the ends 


n, as the 


of justice and its prompt administratis 
remedy in equity.” 


That statement has been referred to with approval by 
the Supreme Court in numerous cases. 

In Kilbourn v. Sunderland, 130 U. S. 50^ (1889), 
Mr. Chief Justice Fuller said (at pp. 514-515): 


a* * * jurisdiction in equity attaches un¬ 
less the legal remedy, both in respect to the final 
relief and the mode of obtaining it, is as efficient 
as the remedy which equity would confer under 
the same circumstances.” 

In Walia Walia v. Walia Walla Water Gfy., supra, 
the Supreme Court said (at p. 12): 

“Where irreparable injury is threatened, or 
the damage be of such a nature that it can not 
be adequately compensated by an action at law, 
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or is such as, from its continuance, to occasion a 
constantly recurring grievance, the party is not 
ousted of his remedy by injunction.” 

See, also, Davis v. Wakelee, 156 U. S. 680, 688 
(1895); iEx parte Young, 209 U. S. 123 (1908); 
Hitchman Coal & Coke Co. v. Mitchell, supra; 
Union Pacific R. R. Co. v. Weld County , 247 U. S. 
282, 287 (1918); Wallace v. Hines, 253 U. S. 66, 68 
(1920) ; Dawson v. Kentucky Distilleries & Ware¬ 
house Co., 255 U. S. 288, 295 (1921). 

The Act itself does not purport to afford equal 
rights of review in the Supreme Court of the United 
States, for while Section 10(e) specifically gives the 
right to a review by the Supreme Court of the United 
States by writ of certiorari or certificate, as pointed 
out before, no such right is given to any party pro¬ 
ceeding under Section 10(f). 

In the case of an order for an election, as pointed 
out above, the Act specifically makes no provision 
whereby any party aggrieved by such order may have 
a prompt review thereof by any court. That is plain 
from Sections 9 (d) and 10 (e) and (f). The Board 
does not contend that there is any provision in the 
Act for such a review, but generally contents itself 
with saying that, if, after an election has been had, 
the employer has refused to bargain collectively with 
the designated or selected representatives and is then 
proceeded against for having engaged in an unfair 
labor practice, there may be a review of both the or¬ 
der of the election and the cease and desist order, all 
at one and the same time. That does not mean, how¬ 
ever, that the employer has an immediate right to 
review the order for an election. Under the Act the 
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employer must wait to be proceeded against on an 
unfair labor practice charge. Likewise, under the 
Act the employees have no right to a review of the 
order of election. In fact, the employees’ Rights are 
even more indefinite in all of these cases than those 
of the employer, for even in an unfair labof practice 
case an employee may only intervene at the hearing 
as a matter of grace, for in Section 10 (b) it is pro¬ 
vided that “in the discretion of the member, agent 
or agency conducting the hearing or the Board, any 
other person may be allowed to intervene in the said 
proceeding and to present testimony.” Dife process 
is not fulfilled where the right, such as it is, is a 
qualified or conditional right. Coe v.J Armour 
Fertilizer Works, 237 U. S. 413 (1915), wnerein the 
Court said (at p. 424): 


“Nor can extra-official or casual notice, or a 
hearing granted as a matter of favor or discre¬ 
tion, be deemed a substantial substitute for the 
due process of law that the Constitution 
requires. 


* * 


Thus, it is clear that no remedy as that word is gen¬ 
erally understood is purported to be afforded by the 
Act to review an order of election whether such re¬ 
view be sought by an employer or by an employee, 
although once the election is held the harm to the 
employer and the employees is a completed fact. 
This result was forcefully recognized by Judge 
Barnes in Bendix Products Corporation v. Beman, 
et al., supra . Under circumstances similar to those 
involved in the cases of Beaver Mills and Pilgrim, 
et al., Bethlehem Shipbuilding Corporation, Ltd., 
and Cabot Manufacturing Company, Judge Barnes 


115 



enjoined a proposed election. In so doing, he found 
that irreparable injury was threatened and that there 
was a lack of adequate remedy at law. 

Even the most superficial study of the Act can not 
fail to convince one that the remedy under the Act 
afforded in unfair labor practice cases to the em¬ 
ployer falls far short of meeting the true test laid 
down by the Supreme Court as above stated. 

Furthermore, it has been held that the remedy at 
law in order to be adequate must be one to which 
the plaintiff may freely resort and such remedy must 
not be dependent upon the will of the defendant. As 
we have also pointed out above, the appellants, if they 
wished, could not resort to Circuit Courts of Appeals 
until cease and desist orders had actually been issued 
by the Board. Any such limited right does not ade¬ 
quately meet the test enunciated as above stated. The 
test in this connection, also, is well illustrated in the 
case of Fredenberg v. Whitney, 240 Fed. 819 (D. C., 
W. D. Wash. N. D. 1917), where the Court said (at 
pp. 822-823): 

“The legal remedy, if any, which could be 
asserted when formal action is entered to recover 
the penalty, is a remedy which rests solely in the 
will of the government. No action has been in¬ 
stituted. Demand has been made. When action 
will be instituted, and opportunity to make legal 
defense afforded, rests solely with the discretion 
of the public officials. ‘Adequate remedy at 
law,’ in Wheeler v. Bedford, 54 Conn. 244, 7 Atl. 
22, is said to be a remedy vested in the com¬ 
plainant, to which he may at all times resort 
at his own option, fully and freely, without let 
or hindrance; and in Bank v. Stone (C. C.) 88 
Fed. 383, at page 397, the court said: 
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“ ‘It would seem clear that a court of equity 
will not withhold relief from a suitor merely 


y at law 
him. A 


stence of 
may con- 


because he may have an adequate reme 
if his adversary chooses to give it to 
remedy at law cannot be adequate, if its Adequacy 
depends upon the will of the opposing party.’ 

“The Supreme Court of the state of Washing¬ 
ton, in Ritterhojf v. Puget Sound Bank, 37 
Wash. 76, at page 81, 79 Pac. 601, at page 602 
(107 Am. St. Rep. 791), in an action brought 
to cancel a note held by the bank, which plain¬ 
tiffs claimed was forged, in taking equitable 
cognizance, said: 

“ ‘Respondents’ credit may be continuously 
affected, or injured, by reason of the ex 
this claim, for appellant, at its election, 
tinue to hold the note and assert a claim thereon 
for an indefinite period, and then commence an 
action at law for its enforcement impiediately 
prior to such time as the note would be barred 
by the statute of limitations.’ 

“In the instant case the petitioners, having as¬ 
sessed against them, respectively, $13,000, have 
their credit destroyed to that extent. They are 
powerless to have their rights adjudicated in a 
court of law until the defendants seek ':o collect 
the penalty in a court of law. This may be post¬ 
poned indefinitely. The statute of limitations, 
perhaps, never would run against the govern¬ 
ment, and hence the petitioners would be remedi¬ 
less, unless through the equity side of the court. 
In these days of industrial expansion, parties 
should have a right to have any issue vphich in¬ 
volves their financial status speedily adjusted, 
and this right should not be permitted to rest 
upon the discretion of the other party, ^nd a le¬ 
gal remedy, to be adequate, must be i remedy 
which the party himself controls and dan assert 
at the moment. When there is a doubt in the 
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mind of the chancellor as to the adequacy of the 
remedy, that doubt should be resolved in favor 
of the petitioners. Simpkins, Equity Suit, p. 
2 5; Rumbarger v. Yokum (C. C.) 174 Fed. 55.” 

See, also, Smyth v. Ames , 169 U. S. 466 (1898); 
Bank v. Stone, 88 Fed. 398 (C. C. D. Ky., 1898) ; 
Wheeler v. Bedford , 54 Conn. 244, 7 Atl. 22 (1886). 

Applying the foregoing tests to the instant cases, 
it will immediately become apparent that if the pro¬ 
cedure in the Act is followed, it will be a long time 
before a particular employer would have the oppor¬ 
tunity to question the constitutionality of the Act in 
any proceeding before a court and have its rights 
finally determined (if the employer could on its own 
initiative ever secure a final test of the constitution¬ 
ality of the Act before the Supreme Court of the 
United States by following the provisions of the Act 
under Section 10(f)), and in the meantime there is 
extreme danger and every probability, if not abso¬ 
lute certainty, that the status of its labor relations will 
have changed because of the coercion by the Board, 
and actions taken by it, its agents and agencies, and 
it is certain that large expenses will have been in¬ 
curred and large losses will have been sustained. 
Then it will be too late to undo the harm done to the 
particular employer. 

In addition to this we call attention again to the 
irrecoverable expenses, 1 the general harassment and 

1 Section 11(1) of the Act provides that the attendance of witnesses 
and the production of evidence may be required from any place in the 
United States, or from any territory or possession thereof, at any desig¬ 
nated place of hearing, and in the Rules and Regulations, Series I, of 
the Labor Board, a copy of which it served with its complaints against 
the employer appellants, it is provided that hearings may be transferred 
from place to place (Article II, Sec. 37). According to such Rules and 
Regulations, the fees and traveling expense of witnesses called by the 
employer appellants, in order that they might protect their rights, would 
all have to be borne by the employer appellants (Article II, Sec. 21). 
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losses to which each employer will be subjected and 
to the cumbersome, long drawn out and expensive 
procedure provided by the Act. It, therefore, fol¬ 
lows that injunctive relief now sought to prevent the 
holding of the elections and hearings, respectively, 
and all proceedings in connection therewith is the 
only remedy which, in the circumstances of these 
cases, can be anything like adequate. 

(c) The Absence of a Provision in the Act Pro¬ 
viding for or Permitting Independent Judicial De¬ 
termination of Jurisdictional or Fundamental Facts 
Renders Inadequate the Remedy Purportedly Af¬ 
forded by the Act. 

If a statute provides that an administrative body 
created thereby and acting thereunder shall fijid juris¬ 
dictional or fundamental facts upon which shall be 
based the application of the remedy provided for in 
such statute and if such statute intends that such 
remedy shall be exclusive or that the courts cff equity 
shall be deprived of their usual jurisdiction or that 
their normal functions in the protection of constitu¬ 
tional rights shall be taken away, such statute does 
not afford an adequate remedy at law and is Unconsti¬ 
tutional. It is not necessary to do more than cite the 
leading case establishing that fundamental doctrine 
of the necessary constitutional authority of Federal 
courts in preserving constitutional rights. Crowell 
v. Benson, supra. 

In that case there was involved a Federal statute by 
which a liability was imposed upon employers for in¬ 
juries which their employees suffered upon tpe navi¬ 
gable waters of the United States. An employer 
brought a suit in equity to enjoin the enforcement of 
an award made by a Deputy Commissioner of the 
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United States Employees’ Compensation Commis¬ 
sion in favor of an employee against such employer 
under the Longshoremen’s and Harbor Workers’ 
Compensation Act. 1 Although the facts had been 
found by such Deputy Commissioner pursuant to 
the provisions of that statute, the trial court allowed 
a trial de novo upon the facts. The contention of the 
defense was that the findings of such Deputy Com¬ 
missioner as provided in such statute were conclusive 
as to all facts and were binding upon the court. The 
Supreme Court distinguished between facts which 
may properly be intrusted by Congress to the de¬ 
termination of an administrative board and questions 
of fact of a jurisdictional or fundamental nature upon 
the establishment of which rests the power of Con¬ 
gress to legislate in the particular field under con¬ 
sideration. 

The Supreme Court pointed out that with respect 
to such statute the jurisdictional or fundamental ques¬ 
tions of fact were whether or not the relation of em¬ 
ployer and employee existed and whether the injury 
occurred upon navigable waters of the United States, 
and said that the power of Congress to legislate with 
respect to the subject matter covered by the statute 
depended upon the establishment of such facts, and, 
therefore, that they were jurisdictional or fundamen¬ 
tal. In that connection the Supreme Court said (at 
pp. 54, 55): 

“What has been said thus far relates to the 
determination of claims of employees within the 
purview of the act. A different question is pre¬ 
sented where the determinations of fact are fun¬ 
damental or ‘jurisdictional,’ in the sense that 


1 Mar. 4, 1927, c. 509, 44 Stat. 1424 ; 33 USCA §§ 901-950, inch 




their existence is a condition precedent tq the 
operation of the statutory scheme. These funda¬ 
mental requirements are that of the injury occurs 
upon the navigable waters of the United Si:ates, 
and that the relation of master and servant exists. 
These conditions are indispensable to the appli¬ 
cation of the statute, not only because the Con- 
gress has so provided explicitly (section 3), but 
also because the power of the Congress to enact 
the legislation turns upon the existence of these 
conditions.” 

And again (at pp. 56, 57) : j 

, 

“In relation to these basic facts, the question 
is not the ordinary one as to the propriety of pro¬ 
vision for administrative determinations. Nor 
have we simply the question of due process in 
relation to notice and hearing. It is rather a 
question of the appropriate maintenance ojf the 
federal judicial power in requiring the ooserv- 
ance of constitutional restrictions. It is the 
question whether the Congress may substitute 
for constitutional courts, in which the judicial 
power of the United States is vested, an adrginis- 
trative agency—in this instance a single deputy 
commissioner—for the final determination of the 
existence of the facts upon which the enforce- 
ment of the constitutional rights of the citizen 
depend . The recognition of the utility and con¬ 
venience of administrative agencies for tb|e in¬ 
vestigation and finding of facts within their 
proper province, and the support of their au¬ 
thorized action, does not require the conclusion 
that there is no limitation of their use, and that 
the Congress could completely oust the courts of 
all determinations of fact by vesting the author¬ 
ity to make them with finality in its own instru¬ 
mentalities or in the executive department. 
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That would be to sap the judicial power as it 
exists under the Federal Constitution, and to 
establish a government of a bureaucratic char¬ 
acter alien to our system, wherever fundamental 
rights depend, as not infrequently they do de¬ 
pend, upon the facts, and finality as to facts be¬ 
comes in effect finality in law.” (Italics ours). 

The Supreme Court then reviewed the various in¬ 
stances in which the right to find such jurisdictional 
facts has been denied to an administrative agency and 
then said (at p. 60): 

“In cases brought to enforce constitutional 
rights, the judicial power of the United States 
necessarily extends to the independent determi¬ 
nation of all questions, both of fact and law, 
necessary to the performance of that supreme 
function.” 

The Supreme Court then went on to hold that, if the 
statute there involved were construed so as to deny to 
the District Court the right to determine de novo the 
jurisdictional facts, it would be unconstitutional. Ac¬ 
cordingly, the Supreme Court held that the trial 
court had been correct in granting a trial de novo . 

In the Act under consideration it is provided that 
the Board shall find facts, which include the jurisdic¬ 
tional or fundamental facts, and that in a court to 
which they are referred they shall be conclusive, if 
supported by the evidence (Sec. 10 (e)). In this 
connection it should be borne in mind that in pro¬ 
ceedings before the Board “the rules of evidence pre¬ 
vailing in courts of law or equity shall not be con¬ 
trolling” (Sec. 10(b) of the Act). Presumably 
a Circuit Court of Appeals would be required to 
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sustain the findings of the Board even if supported 
only by hearsay evidence. At any rate, uitder the 
Act the Board itself finds the jurisdictional 
or fundamental facts upon which it bases its own 
jurisdiction and under that provision of the i^ct those 
facts as found are conclusive upon the courtj so long 
as they are supported by evidence. The court itself 
does not find any facts; it merely may send any case 
back to the Board for the purpose of having it find 
additional facts (Sec. 10(e)). The Act in this re¬ 
spect, therefore, is defective. 

In other cases, the Board has contended that the 
test prescribed in Crowell v. Benson, supra , is met in 
the Act, the basis of its contention being that) the Act 
provides a judicial review in a Circuit Court of Ap¬ 
peals and that a judicial review is sufficient. The 
essential review is not, however, a judicial review of 
jurisdictional or fundamental facts administratively 
found by the Board, but is rather an independent 
judicial determination of such facts judicially found 
by the court itself. 

Under the procedure outlined in the Act, We do not 
see how it will ever be possible to have a judicial 
determination of the jurisdictional or fundamental 
issues. Certainly the Act does not grant to i:he par¬ 
ticular Circuit Court of Appeals the right to sum¬ 
mon witnesses and conduct a trial to determine these 
jurisdictional or fundamental issues, and wq do not 
know of any procedure whereby a Circuij: Court 
of Appeals might certify the jurisdictional oif funda¬ 
mental issues to some District Court for determina¬ 
tion. We have not been able to discover any pro¬ 
vision of the Act that would furnish even a shadow 
of a basis for a claim that a court of competent juris- 
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diction is thereby directed or even authorized to de¬ 
termine judicially the jurisdictional or fundamental 
issues, and we assert, without fear of contradiction, 
that the Act does not contain any such provision. 

Finally, while the Board generally relies on a num¬ 
ber of Federal Trade Commission cases as uphold¬ 
ing the sufficiency of the type of judicial review set 
forth in the Act, it will be observed that Crowell v. 
Benson, supra, was decided in 1932, after the de¬ 
cisions generally relied upon by the Board had been 
rendered. 

(d) The Appellants, even in the Unfair Labor 
Practice Cases, Could Not Avail Themselves of the 
Remedy which the Act Purports to Provide without 
Grave Risk that thereby They Would be Estopped 
from Challenging subsequently the Constitutionality 
of the Act . 

If thd scheduled elections and hearings should be 
allowed to go forward and as a result thereof the 
Board should enter cease and desist orders against 
the employer appellants and thereafter they should 
resort to the remedy which the Act purports to pro¬ 
vide (Sec. 10 (f)), grave doubt would arise whether 
on the review of such order they could question the 
constitutionality of the Act. 

In Chastleton Corp. v. Sinclair , 264 U. S. 543 
(1924), the Rent Commission in the District of Co¬ 
lumbia had initiated proceedings against the com¬ 
plainant in that case and ultimately made an order 
against him from which order he perfected an ap¬ 
peal in accordance with the administrative remedy 
provided by the statute under which the Commission 
acted, but immediately thereupon applied for an in¬ 
junction . In sustaining his right to an injunction 
the Supreme Court said (at p. 547): 
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“It is objected that the plaintiffs have! an ade¬ 
quate remedy at law by way of appeal. But 
apart from the fact that it is doubtful whether 
the Chastleton Corporation and Hahn yere not 
entitled to treat the order as a nullity sp far as 
they were concerned, it is open to equ^l doubt 
whether in a proceeding under the law they 
could assail its validity. There are many tenants 
to be dealt with. However looked at a bill in 
equity is the natural and best way of settling 
the parties’ rights. See, e.g., Marcus Brown 
Holding Co. v. Feldman , 256 U. S. 170.” 
(Italics ours.) 


Also, in Buck v. Kuykendall , 267 U. S. 307 
the Court said (at p. 316) : 


(1925), 


“It is true that one cannot in the same proceed¬ 
ing both assail a statute and rely on it. Hurley 
v. Commissioner of Fisheries, 257 U. S. 223, 225 

* * * m Nor can one w ho avails himself of the 
benefits conferred by a statute deny its Validity. 

* * * St. Louis Co. v. Prendergast Co., 260 U. S. 

469, 472, * * * ” ! 

To the same effect are Kansas City, M. fijf B. R. 
Co. v. Stiles, 242 U. S. Ill (1916), and Great Falls 
Manufacturing Co. v. Attorney General , 124 U. S. 
581 (1888). 

(e) The Severity of the Penalties Imposed by the 
Act is so Great as to Preclude the Appellants from 
Using Any Remedy Afforded Thereby and on that 
Account alone the Appellants are Entitled tq Relief 
in Equity. 

The Act provides: 

“Sec. 12. Any person who shall willfully re¬ 
sist, prevent, impede, or interfere with any mem- 
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ber of the Board or any of its agents or agencies 
in the performance of duties pursuant to this Act 
shall be punished by a fine of not more than 
$5,000 or by imprisonment for not more than one 
year, or both.” 

i 

It is a well settled doctrine that where a statute, 
although it may be otherwise constitutional, provides 
such a large and severe penalty for its violation that 
those subject to it will submit to its burdens and re¬ 
quirements rather than run the risk of subjecting them¬ 
selves to such penalty, such statute is to that extent 
per se unconstitutional and those subject to it are en¬ 
titled to a permanent and final injunction against the 
imposition of such penalty until they shall have had 
the opportunity to test the constitutional applica¬ 
tion of the statute to them. That doctrine is subject 
to the sole exception that those who would invoke it 
must proceed promptly. The threatened fine of 
$5,000 against each of the employer appellants and the 
threat against their officers and employees of such a 
fine and in addition thereto imprisonment for a year 
so obviously constitute such a severe, stringent and 
unreasonable penalty for violation of the Act as to 
call for the application of the doctrine. 

Moreover, the appellants in bringing their suits 
have proceeded with the utmost promptness after the 
first threat of the application of the Act to them. 
The respective records show with what promptness 
each of the appellants has acted. 

The doctrine above referred to became settled law 
by the decision of the Supreme Court in Ex parte 
Young , supra. A petition for a writ of habeas 
corpus was brought on behalf of the attorney general 
of the State of Minnesota, who had been committed 
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to the custody of the United States Marshal for 
contempt of an injunction issued by the Circuit 
Court of the United States for the District 
of Minnesota, restraining him from attempting to 
enforce an invalid statute. Such statute provided the 
violation thereof should constitute a felony, punish¬ 
able by fine not exceeding $5,000 or imprisonment 
not exceeding five years, or both. The Supreme 
Court in discussing the penalty provisions of such 
statute remarked that they were so severe that officers 
and employees of companies subject thereto could not 
be expected to disobey the statute at the risk of paying 
such severe penalties in case a court should decide 
that the law was valid. The court made the follow¬ 
ing statement (at p. 147): 

“If the law be such as to make the decision of 
the legislature or of a commission conclusive as 
to the sufficiency of the rates, this court has held 
such a law to be unconstitutional. Chicago, M. 
& St. P. R. Co. v. Minnesota, supra . A| law 
which indirectly accomplishes a like Result 
by imposing such conditions upon the rigjht to 
appeal for judicial relief as work an abandon¬ 
ment of the right rather than face the conditions 
upon which it is offered or may be obtained is 
also unconstitutional. It may therefore be said 
that when the penalties for disobedience a re by 
fines so enormous and imprisonment so severe as 
to intimidate the company and its officers from 
resorting to the courts to test the validity of the 
legislation, the result is the same as if the: law 
in terms prohibited the company from seeking 
judicial construction of laws which deeply af¬ 
fect its rights. 

“It is urged that there is no principle ppon 
which to base the claim that a person is entitled 







to disobey a statute at least once, for the purpose 
of testing its validity, without subjecting himself 
to the penalties for disobedience provided by the 
statute in case it is valid. This is not an accurate 
statement of the case. Ordinarily a law creating 
offenses in the nature of misdemeanors or felon¬ 
ies relates to a subject over which the jurisdic¬ 
tion of the legislature is complete in any event 
In the case, however, of the establishment of cer¬ 
tain rates without any hearing, the validity of 
such rates necessarily depends upon whether 
they are high enough to permit at least some re¬ 
turn upon the investment (how much it is not 
now necessary to state), and an inquiry as to that 
fact is a proper subject of judicial investigation. 
If it turns out that the rates are too low for that 
purpose, then they are illegal. Now, to impose 
upon a party interested the burden of obtaining 
a judicial decision of such a question (no prior 
hearing having ever been given) only upon the 
condition that, if unsuccessful, he must suffer im¬ 
prisonment and pay fines, as provided in these 
acts, is, in effect, to close up all approaches to the 
courts, and thus prevent any hearing upon the 
question whether the rates as provided by the 
acts are not too low, and therefore invalid. The 
distinction is obvious between a case where the 
validity of the act depends upon the existence of 
a fact which can be determined only after in¬ 
vestigation of a very complicated and technical 
character, and the ordinary case of a statute 
upon a subject requiring no such investigation, 
and over which the jurisdiction of the legisla¬ 
ture is complete in any event. 

“We hold, therefore, that the provisions of the 
acts relating to the enforcement of the rates, 
either for freight or passengers, by imposing such 
enormous fines and possible imprisonment as a 
result of an unsuccessful effort to test the valid¬ 
ity of the laws themselves, are unconstitutional 
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on their face, without regard to the (question of 
the insufficiency of those rates. * * *f’ 

Terrace v. Thompson, supra, involved the validity 
of a Washington statute prohibiting the holding of 
land by aliens who had not declared their intention 
to become citizens of the United States, a|nd provid¬ 
ing that any land conveyed in violation of the statute 
should be forfeited to the State. It was made a mis¬ 
demeanor punishable by a fine or imprisonment, or 
both, to knowingly transfer land to ai^ ineligible 
alien. A landowner who wished to lease: a farm to 
an ineligible Japanese brought a bill to enjoin the 
attorney general of the State of Washington from 
enforcing such statute. The District Coui^t dismissed 
the bill on the merits and the Supremd Court af¬ 
firmed the dismissal. However, the Supreme Court, 
with respect to the jurisdictional point which had 
been raised by the attorney general, held that the bill 
had been properly brought, and in referring to the 
penalties provided in the statute stated that the com¬ 
plainants were not obliged “to take the qsk of pros¬ 
ecution, fines and imprisonment and loss of property 
in order to secure an adjudication of th^ir rights.” 

Stafford v. Wallace, supra, involved the constitu¬ 
tionality of the Packers and Stockyards Apt of 1921. 1 

to enjoin 
the Sec- 
such act. 
injunc- 


The bill in that case was brought 
the enforcement of orders made b^ 
retary of Agriculture in carrying out 
The District Court refused to grant 


an 


tion, holding that such act was constitutional, and 
the Supreme Court affirmed on the merits. How¬ 
ever (at p. 512) Chief Justice Taft saicjl: 


1 August 15, 1921, C. 64, 42 Stat 159. 
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“In each bill the averments are sufficient, if the 
act be invalid, to show equitable grounds for in¬ 
junction in the severe penalties incurred for fail¬ 
ure to comply with the act before opportunity 
can be given to test its validity.” (Citing Ex 
parte Young.) 

The Supreme Court thus pointed out to the Dis¬ 
trict Court that it should have granted this injunc¬ 
tion because the severe penalties imposed by the act 
there under consideration entitled the plaintiff to 
equitable relief. 

The “severe penalties” referred to by Chief Justice 
Taft were fines of $500 for failure to comply with 
any regulation or order of the Secretary of Agricul¬ 
ture, with an additional penalty of $25 for every day 
each offense continued, and for willful failure to so 
comply a fine of not more than $1,000 or imprison¬ 
ment for ndt more than one year, or both. The most 
severe penalties provided by that statute in so far as 
a fine is concerned are not nearly so stringent as those 
provided in the Act involved in this suit, and there 
were other penalties therein which were nothing like 
as severe on any score as those in the Act here in¬ 
volved. Nevertheless, Chief Justice Taft character¬ 
ized all such penalties in such statute as so severe as 
to invoke the doctrine of Ex parte Young. 

To the same effect see the remarks of Mr. Justice 
Brewer in Gotting v. Kansas City Stockyards Go., 
183 U. S. 79, 99-102 (1901); and see also Oklahoma 
Operating Co. v. Love, 252 U. S. 331, 337 (1920). 

The decision of the Supreme Court of the United 
States in Panama Refining Co. v. Ryan, 293 U. S. 
388 (1935), is authority on this question. In that case 
the Panama Refining Company sued to restrain the 
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defendants, who were Federal officials, from enforc¬ 
ing certain regulations prescribed by the Secretary of 
the Interior under Section 9(c) of the National In¬ 
dustrial Recovery Act. That act provided that any 
violation of any order issued under Section 9(c) 
should be punished by a fine of not more tha^i $1,000 
or by imprisonment for not more than six months, 
or both. A permanent injunction was granted by the 
District Court (5 F. Supp. 639). The Circuit Court 
of Appeals reversed the lower court and directed 
that the bill be dismissed (71 F. (2d) 1). The Su¬ 
preme Court reversed the Circuit Court of Appeals 
and granted a permanent injunction. On the ques¬ 
tion of equity’s jurisdiction to issue a permajnent in¬ 
junction the Court said (at p. 414) : 

“The statute provides that any violation of any 
order of the President issued under sei. 9 (c) 
shall be punishable by fine of not to exceed 
$1,000, or imprisonment for not to exceed six 
months, or both. We think that these penalties 
would attach to each violation, and in this view 
the plaintiffs were entitled to invoke the equit¬ 
able jurisdiction to restrain enforcement, if the 
statute and the executive orders were found to 
be invalid . Philadelphia Company v. Stimson, 
223 U. S. 605, 620, 621; Terrace v. Thompson, 
263 U. S. 197, 214, 216; Hygrade provision 
Company v. Sherman , 266 U. S. 497.” (Italics 
ours.) 

The decision of this Court in the case of Federal 
Trade Commission v. Millers 9 National Federation, 
57 App. D. C. 360 (1927), is squarely in point. 
There the plaintiffs sought a temporary anq. perma¬ 
nent injunction against the Federal Trade Commis- 
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sion to set aside, .annul and suspend an order direct¬ 
ing subpoenas duces tecum to be issued and served 
upon the plaintiffs, requiring the production of cer¬ 
tain documents. The plaintiffs contended that the 
Federal Trade Commission had no jurisdiction to 
issue the 1 subpoenas. The trial court granted a 
temporary injunction against the Federal Trade 
Commission and this Court affirmed that order and 
remanded the case to be tried on its merits. The 
case was tried on its merits and an appeal was taken 
to this Court from a decision of the trial court grant¬ 
ing the plaintiffs a permanent injunction against the 
Federal Trade Commission. On the second appeal 
(60 App. D. C. 66 (1931)), this Court found that the 
plaintiffs had failed to show that the Federal Trade 
Commission had no jurisdiction to issue the subpoenas 
in question and reversed the lower court. The second 
decision only held that the plaintiffs had failed to 
prove their case on the merits. 

This Court held in the first Millers' Federation 
case that since the plaintiffs could not challenge the 
Federal Trade Commission’s jurisdiction without 
subjecting themselves to the threat of criminal 
prosecution under Section 10 of the Federal Trade 
Commission Act, a court of equity had jurisdiction 
to issue a temporary injunction. Similarly in the 
cases at bar the appellants are entitled to a temporary 
injunction since they have alleged that the National 
Labor Relations Board is without jurisdiction of the 
subject matter of these causes and since risking crim¬ 
inal liability under Section 12 of the Act is a condi¬ 
tion precedent to the right to test the constitutionality 
of the Act and the Board’s jurisdiction. The appel¬ 
lants here, as the plaintiffs in the Millers' Federation 
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case, are entitled to a trial on the merits of their 
cases. If on a trial on the merits the appellants show 
that the Board is without jurisdiction of the appel¬ 
lants, then they are entitled to a permanent injunc¬ 
tion. On the other hand, if the appellants shotild fail 
to sustain their contentions on a hearing on the merits, 
then the appellants would not be entitled to Perma¬ 
nent injunctive relief. This is made clear by Mr. 
Justice Van Orsdel in his opinion in the first fillers 
Federation case, where he said (at p. 364) : 


w 


inasmuch as this is a special appeal, it is un¬ 
necessary for us to go further than to determine 
the question of the jurisdiction of the coprt be¬ 
low. The consideration of other questions passed 
upon in the opinion of the learned trial justice in 
granting the temporary injunction go to tb)e mer¬ 
its of the case when issues are properly joined, 
but are not proper for decision at this time. We 
are therefore of the opinion that the Claire Case 
is not controlling here, that the present case 
must be determined upon principles not obtain¬ 
ing in that case, and that injunction will lie to 
restrain the Commission, should the court find 
on a final determination of the case on its merits 
that the Commission has exceeded its jurisdic¬ 
tion.” 


In the case of Bendix Products Corporation v. Be - 
man, et al., supra , District Judge Barnes quoted the 
following passage from Wadley So. Ry. v. Georgia, 
235 U. S. 651,661 (1915): 

i 

“But in whatever method enforced, the right 
to a judicial review must be substantial, adequate 
and safely available; but that right is merely 
nominal and illusory if the party to be affected 
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can appeal to the courts only at the risk of having 
to pay penalties so great that it is better to yield 
to orders of uncertain legality rather than to ask 
for the protection of the law.” 

And he then said (at pp. 67, 68 of 14 F. Supp.) : 

“It is true that the penalties referred to [in the 
Wadley case] were money penalties, provided 
for by statute. In the case at bar [which involved 
the very Act now under consideration by this 
Court], the penalty which an employer is re¬ 
quired to pay in order to get a judicial review 
under the statute is the odium and loss of profits 
which will accrue to him because of his refusal 
to deal with persons said by a governmental 
agency to be representatives of his employees 
and which will result from the adjudication by 
the board that he has been guilty of an unfair 
labor practice. Furthermore, the statute does 
not permit temporary relief by the reviewing 
court. He will be compelled to bear the odium 
and the loss of profits referred to until a final 
decree of the reviewing court. Other cases 
which support this conclusion of the court are: 
Missouri Pac. Ry. Co. v. Tucker , 230 U. S. 340, 
347, 33 S. Ct. 961, 57 L. Ed. 1507; Oklahoma 
Operating Co. v. Love , 252 U. S. 331, 337, 40 
S. Ct. 338, 64 L. Ed. 596; Ex Parte Young, 209 
U. S. 123, 147, 28 S. Ct. 441, 52 L. Ed. 714, 13 
L. R. A. (N. S.) 932, 14 Ann. Cas. 764; Terrace 
v. Thompson , 263 U. S. 197, 216, 44 S. Ct. 15, 
68 L. Ed. 255. If there is judicial review pro¬ 
vided for by the statute, it is wanting in due 
process and the plaintiff does not have an ade¬ 
quate remedy at law.” 

It will thus be seen that in addition to the damage 
and injury which we have hereinbefore described, 
particularly in Point IV, 1, the fines and imprison- 
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ment imposed by the Act are so severe anp. stringent 
as to require the application of the doctjrine of Ex 
parte Young . 

To “resist, prevent, impede, or interferb with any 
member of the Board or any of its agents or agencies 
in the performance of duties pursuant to this Act” 
does not require an assault or an act of forcible inter¬ 
ference. Until the contrary shall be held by a court 
whose authority the Board will recognize, it seems 
fair to assume that anything which interferes with 
the ability of officers of law to perform their duties 
is within the scope of Section 12 of the Abt. 

The words used in Section 12 are broac. and com¬ 
prehensive; they are so plain as to require no inter¬ 
pretation. For instance, if any one of the employer 
appellants should refuse to permit entry t^ its plant, 
mill or factory to any agent of the Board purport¬ 
ing to act under the authority of Section 11(1) of the 
Act, which states that 


“The Board, or its duly authorized agents or 
agencies, shall at all reasonable times have access 
to, for the purpose of examination, and the right 
to copy any evidence of any person being investi¬ 
gated or proceeded against that relates to any 
matter under investigation or in questi< 


on. 


V) 


it might subject itself to a prosecution under Sec¬ 
tion 12. 


The fact that the Board itself does not impose the 
penalty but must refer the matter to the proper prose¬ 
cuting agency is no answer, for such Section 12 is a 
plain deterrent to anyone who might otherwise wish 
to assert his constitutionally guaranteed tights. It 
is the type of penalty that was dealt with by the de- 


?? V 


135 


cision of the Supreme Court in Ex parte Young, 
supra , and other similar cases. 

In view of the doctrine of Ex parte Young and the 
stringency of such penalties, we submit that, if for no 
other reason, the appellants are respectively entitled 
to injunctions against the holding of the scheduled 
elections and hearings and any proceedings thereon, 
until the question of the constitutionality of the Act 
shall have been decided. 

It was observed by Chief Justice Marshall in Mar- 
bury v. Madison , 1 Cranch 137 (1803) (at pp. 163, 
164): 


“The government of the United States has 
been emphatically termed a government of laws, 
and not of men. It will certainly cease to de¬ 
serve this high appellation if the laws furnish 
no remedy for the violation of a vested legal 
right. 

“If this obloquy is to be cast on the jurispru¬ 
dence of our country, it must arise from the 
peculiar character of the case. 

“It behooves us, then, to inquire whether 
there be in its composition any ingredient which 
shall exempt it from legal investigation, or ex¬ 
clude the injured party from legal redress. In 
pursuing this inquiry the first question which 
presents itself is, whether this can be arranged 
with that class of cases which come under the 
description of damnum absque injuria; a loss 
without an injury.” 

That language is infinitely pertinent to the situa¬ 
tion presented in the instant cases. 
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A Declaratory Judgment, as Prayed for in Certain of 
the Cases, Should be Rendered Holding that the Na¬ 
tional Labor Relations Act Is Void and Unconstitu¬ 
tional as Applied to the Appellants in Such Cases. 

In the cases of A. C. Lawrence Leather Go. v. Mad¬ 
den, et al., No. 6697, Brown Shoe Co. v. gladden, et 


. Madden, 
ng Corpo - 


al., No. 6698, Cabot Manufacturing Co. v| 
et al., No. 6705, and Bethlehem Shipbuildl 
ration, Ltd. v. Madden, et al ., No. 6712, ^he respec¬ 
tive bills of complaint contained petitions for de¬ 
claratory judgments, which were denied and were 
dismissed by the court below. 

The Federal Declaratory Judgment Adt of June, 
1934 (Mar. 3, 1911, c. 231 § 274d, as added June 14, 
1934, c. 512, 48 Stat. 955; as amended Au^ 30, 1935, 
c. 829, § 405, 49 Stat. 1027) added an important sec¬ 
tion to the Judicial Code, this section being, known as 
274d of the Judicial Code (28 U.S.C.A. § 4p0). The 
statute reads as follows: 

“(1) In cases of actual controversy except 
with respect to Federal taxes the counts of the 
United States shall have power upon! petition, 
declaration, complaint, or other appropriate 
pleadings to declare rights and other legal rela¬ 
tions of any interested party petitioning for such 
declaration, whether or not further relief is or 
could be prayed, and such declaration shall have 
the force and effect of a final judgment or de¬ 
cree and be reviewable as such. 

a (2) Further relief based on a declaratory 
judgment or decree may be granted whenever 
necessary or proper. The application shall be 
by petition to a court having jurisdiction to grant 
the relief. If the application be deeded suffi- 
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cient, the court shall, on reasonable notice, re¬ 
quire any adverse party, whose rights have been 
adjudicated by the declaration, to show cause 
why further relief should not be granted forth¬ 
with. 

“ (3) When a declaration of right or the grant¬ 
ing of further relief based thereon shall involve 
the determination of issues of fact triable by a 
jury, such issues may be submitted to a jury in 
the form of interrogatories, with proper instruc¬ 
tions by the court, whether a general verdict be 
required or not.” 

The declaratory judgment has been a feature of 
the law in a substantial number of the States for some 
years and is a procedure now recognized by the sta¬ 
tutory law of the United States as above shown. This 
form of procedure received favorable recognition by 
the Supreme Court of the United States in the case of 
Nashville, C. & St. L. Ry. Co. v. Wallace , 288 U. S. 
249, 262, 263 (1933). In these cases, as in the Su¬ 
preme Court case just referred to, there is presented 
a justiciable controversy. The controversy in these 
cases is whether the Board, its agents or agencies, 
have any legal right under the Constitution to hold 
the aforementioned elections and hearings and to 
take any proceedings or other action in connection 
therewith against the foregoing appellants. Fur¬ 
thermore, there exists a present threatened harm to 
the foregoing appellants and not merely an illusory 
fear on their parts. This is the type of case in which 
a court may make use of a declaratory judgment, 
settling the rights of the parties in the premises. 
This Court, therefore, has power to declare the Act 
unconstitutional as applied to the foregoing appel¬ 
lants. 
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It seems clear that the remedy by declaratory 
judgment is available to appellants in these cases, in 
order that they may have their rights with respect to 
the Act determined before any proceedings sh^ll have 
been taken against them thereunder—or, to use an 
analogy used by Professor Borchard of Yale Law 
School, an authority on the subject of declaratory 
judgments, in order that one may be able to find out 
whether it is a mushroom or a toadstool before he 
eats it (Congressional Record, Seventieth Congress, 
First Session, Vol. 69, No. 33, p. 2108). Moreover, 
the right of a party to have his rights determined at 
the outset is illustrated in a series of decisions by the 
Supreme Court made prior to the enactment of the 
Declaratory Judgment Act in which irreparable 
damage would have ensued had not equitable relief 
been granted. Those cases are typified by Pierce v. 
Society of Sisters, supra, Terrace v. Thompson, 
supra, and Pennsylvania v. West Virginia, supra . 

The controversy in these cases, in so far as the ques¬ 
tion of whether it is an actual controversy within the 
meaning of the Declaratory Judgment Act is con¬ 
cerned, is almost identical with the controversy pre¬ 
sented in Black v. Little, 8 F. Supp. 867 (D. Cj E. D. 
Mich., N. D. 1934). In that case plaintiffs were dis¬ 
tributors of milk products, which they alleged they 
distributed wholly in intrastate commerce. They re¬ 
ceived, without their consent, licenses from the Secre¬ 
tary of Agriculture to handle milk products in inter¬ 
state commerce pursuant to various restrictions under 
the Agricultural Adjustment Act, supra. The plain¬ 
tiffs further alleged that the defendants (whcj were 
the Market Administrator under such Act ar^d his 
assistants and the United States Attorney for the 
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Eastern District of Michigan, Northern Division) 
had demanded compliance with the various pro¬ 
visions of such Act and they prayed that such Act 
and the licenses and regulations thereunder as applied 
to the plaintiffs be declared unconstitutional and void 
and that the defendants be restrained from the en¬ 
forcement thereof against the plaintiffs. In that case, 
just as in these cases, the plaintiffs made a motion for 
a temporary injunction and the defendants moved to 
dismiss. The court reached the conclusion that, al¬ 
though the plaintiffs did not allege facts sufficient to 
permit of injunctive relief, inasmuch as they had not 
shown that they were presently threatened with irre¬ 
parable damage, nevertheless the complaint stated a 
cause of action under the Declaratory Judgment Act 
and on that account the court denied the motion to 
dismiss, holding that the case presented an actual 
controversy. In its opinion of the case the court said 
(at p. 870): 

“The decision in the case just cited [the Nash¬ 
ville case, supra ] requires, in my opinion, the re¬ 
jection of the contention of the defendants to the 
effect that this case does not involve an actual 
controversy, and that therefore the Federal 
Declaratory Judgment Act is inapplicable. 
Here, as there, it fairly appears from the allega¬ 
tions of the bill, considered as a whole, that the 
plaintiffs are denying, while the defendants are 
asserting, the constitutionality, as applied to the 
plaintiffs, of the provisions of the Agricultural 
Adjustment Act already mentioned; that certain 
of the defendants have demanded compliance by 
the plaintiffs with such statutory provisions; that 
the defendants intend, in due course, to enforce 
such provisions against the plaintiffs, to their in¬ 
jury; and that the defendant district attorney is 
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charged by law with the power and duty to in¬ 
stitute against plaintiffs appropriate proceed¬ 
ings, both criminal and civil, to execute this law 
pursuant to the provisions thereof hereinbefore 
quoted. It follows that the allegations of ;:he bill 
of complaint, which must be accepted as true for 
the purpose of the motion to dismiss, present an 
actual controversy within the meaning of the 
Federal Declaratory Judgment Act, notwith¬ 
standing the fact that, in the language of the act, 
‘further relief’ cannot be granted. The\ actual 
controversy alleged by the bill is, in sugstance 
and effect, that the defendants are claiming that 
the Agricultural Adjustment Act applies to the 
plaintiffs and to the business of the plaintiffs as 
it has been, and is now being, conducted; that 
the defendants claim that the plaintiffs must 
comply with this law and conduct their business 
in accordance therewith; and that the defendants 
have taken the initial steps to demand and insist 
that the plaintiffs comply with said law, on the 
theory and under the claim that the law, as prop¬ 
erly interpreted, applies to the plaintiffs and to 
their said business, while, on the other hatyd, the 
plaintiffs claim that their business, as it htys been 
conducted, is being conducted, and will hereafter 
be conducted, is entirely intrastate business, and 
not in any respect interstate business, an\i that, 
as it is wholly intrastate business, if this law be 
interpreted as applying to such business, tne law 
is unconstitutional. The very fact that the de¬ 
fendants contest this suit praying for such a 
declaration of invalidity indicates that the de¬ 
fendants take issue with this claim of the plain¬ 
tiffs, and evidently intend to raise either ap issue 
of fact as to the character of the business con¬ 
ducted by the plaintiffs or an issue of laty as to 
the interpretation of the statute with respect to 
its applicability to said business.” (Italics jours.) 


The history of the Declaratory Judgment Act and 
the decisions under it indicate that it was intended to 

i 

apply and does apply to cases in which it is sought 
prior to the application of a statute to any party to 
test the constitutionality of the application thereof to 
such party. In the first place, such Act was amended 
on August 30, 1935, so as to except from the opera¬ 
tion thereof controversies with respect to Federal 
taxes. That fact shows clearly that such Act applies 
to controversies with respect to all Federal statutes, 
except those relating to Federal taxes. Moreover, in 
Penn v. Glenn , 10 F. Supp. 483 (D. C. W. D. Ky., 
1935) and F. G. Vogt & Sons v. Rothensies , 11 F. 
Supp. 225 (D. C. E. D. Pa., 1935), which were cases 
adjudicated before the Declaratory Judgment Act 
was so amended, it was held that such Act was prop¬ 
erly invoked as a means of determining the validity 
of a tax law before the payment of taxes. 

Penn v. Glenn, supra , was a proceeding instituted 
to secure a judicial declaration that the Tobacco 
Control Act 1 was unconstitutional and to enjoin the 
Collector of Internal Revenue from collecting or 
undertaking to collect taxes due by virtue of such 
Act, and F . G. Vogt & Sons v. Rothensies, supra, 
was a suit in equity to restrain the collection of the 
processing tax under the Agricultural Adjustment 
Act, supra , or in the alternative for a judgment de¬ 
claring that Act unconstitutional. In the latter case 
the Court said (at pp. 231-232): 

“I am entirely in accord with the views of Judge 
Dawson in Penn v. Glenn (D. C.) 1C F. Supp. 
483, 487, to the effect that the Declaratory Judg¬ 
ment Act (Jud. Code §279d, 28 USCA §400), 
applies and that the occasion is a proper one for 


1 June 28, 1934, c. 866, 48 Stat. 1275; 7 USCA §§ 751-766, inch 
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a decree under it. As to the effect of sucfi decree, 
the following quotation from his opinion is in 
point: ‘If before the tax is collected, however, it 
is decided in a declaratory judgment proceeding 
that the tax cannot be legally collected, it is to be 
expected that the collector would respect the de¬ 
cision, although he would not be compelled to do 
so. If he did not bow to the decision, however, 
and later on it became necessary for the tax¬ 
payer to sue him for a refund, as is authorized 
by section 3226, Revised Statutes, as amended, 
26 USCA § 156, the trial court would probably 
be justified in refusing him a certificate jof prob¬ 
able cause, and thus he and his bond \| r ould be 
liable for the judgment obtained. If th£ declar¬ 
atory judgment proceeding is decided in favor 
of the taxpayer after the payment of tfie tax, it 
would no doubt be accepted by the Commis¬ 
sioner of Internal Revenue as binding upon him 
on an application for a refund, thus saying the 
expense and delay of a suit for a refundj ” 

An examination of all the Judiciary Committee re¬ 
ports of both the Senate and House of Representa¬ 
tives on the Federal Declaratory Judgment Act, 1 of 

*A bill to authorize the Courts of the United States to rencjer declara¬ 
tory judgments was first introduced in the 65th Congress on January 7, 
1919 (65th Congress, S. 5304). It was not until the 69th Congress, how¬ 
ever, that a similar bill was passed by either branch of Congress. In 
that Congress a bill was introduced in the House of Representatives on 
December 14, 1925 (H. R. 5365), reported favorably by the Committee on 
the Judiciary on April 19, 1926 (H. Rep. No. 92S) and passed by the 
House on May 17, 1926. Likewise in the 70th Congress a declaratory 
judgments bill was introduced (H. R. 5623), reported favorably (H. 
Rep. No. 366) and passed on January 25, 1928. Although a bill was 
introduced in the 71st Congress (H. R. 23) and reported favorably (H. 
Rep. No. 94), no action was taken thereon. In the 72d Congress a bill (H. 
R. 4624) was introduced on December 8, 1931, reported favorably on 
February 26, 1932 (H. Rep. No. 627), and passed by the House of Rep¬ 
resentatives on December 19, 1932. An Act was finally parsed by the 
73d Congress, Second Session, authorizing the Federal Court^ to render 
declaratory judgments. The bill was introduced in the House of Rep¬ 
resentatives (H. R. 4337) and passed on May 7, 1934 (78 Cong. Rec. 
8458). In the Senate a separate bill was introduced (S. 588) jand passed 
on June 6, 1934. S. 588 was later reconsidered and indefinitely post¬ 
poned and H. R. 4337 was passed in its place. The Act received the 
approval of the President on June 14, 1934. For a full legislative his¬ 
tory of the various bills, see Borchard, Declaratory Judgments, 246 
(1934). 

143 


the reports of the Committee hearings and of the dis¬ 
cussion and debate on the Act appearing in the Con¬ 
gressional Record makes it clear that Congress 
contemplated that one of the purposes of such Act 
was to test the validity of statutes, ordinances and the 
powers of administrative bodies. Throughout 
the legislative history of such Act Professor Edwin 
Borchard of the Yale University Law School, who 
as we have stated above is a leading exponent of 
declaratory judgments, played an important role. In 
fact, he was the co-draftsman of the Federal Act. 
Professor Borchard appeared at the hearing of the 
Sub-Committee of the Committee on the Judiciary 
of the Senate on April 27, 1928, and explained many 
aspects of the declaratory judgment. He spoke of 
the testing of the validity of statutes as being one of 
the purposes of a declaratory judgment act. 

In the Report to the Senate on May 14, 1934, from 
the Committee on the Judiciary by Senator King 
(Senate Report No. 1005, Seventy-third Congress, 
Second Session), it is clear that a judicial determi¬ 
nation of the validity of statutes was intended as one 
of the uses of the Declaratory Judgment Act. Such 
report contains the following statement: 

“The procedure has been especially useful in 
avoiding the necessity, now so often present, of 
having to act at one’s peril or to act on one’s own 
interpretation of his rights, or abandon one’s 
rights because of a fear of incurring damages. So 
now it is often necessary, in the absence of the 
declaratory judgment procedure, to violate or 
purport to violate a statute in order to obtain a 
judicial determination of its meaning or validity. 
Compare Shredded Wheat Co. v. City of Elgin 
(284 Ill. 389, 120 N. E. 248, 1918), where the 
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parties were denied an injunction against the 
enforcement of a municipal ordinance carrying a 
penalty, and were advised to purport to violate 
the statute and then their rights could be de¬ 
termined, with Erwin Billiard Parlor v. Buck¬ 
ner (156 Tenn. 278, 300 S. W. 565, 1927)] where 
a declaratory judgment under such circum¬ 
stances was issued and settled the controversy.” 


The Report goes on to state: 


“* * * * n t k e case pi erce v< Society of 
(268 U. S. 510, 525, 45 Sup. Ct. 571, 19^5), the 
court issued an injunction against the enforce¬ 
ment of an Oregon statute which was 


Sisters 


not to 


come into force until 2 years later; in rendering 
a judgment declaring the statute void, tf^e court 
in effect issued a declaratory judgment tly what 
was, in effect, apparently, an abuse of the 


tion. 


injunc- 


The only extended discussion in debate as to 
whether or not the Declaratory Judgment Act would 
apply to the determination of the constitutionality of 
acts of Congress was had in the House of Represen¬ 
tatives as reported at pages 2026-2028 of the Con¬ 
gressional Record for the Seventieth Congress, First 
Session, Vol. 69, No. 33. The following is an ex¬ 
cerpt therefrom (supra, p. 2026): 

“Mr. Ramseyer. Was it the intentioii of the 
committee in writing this bill to give tl^e court 
the power or not to give the court the power 
before the act was questioned in the Regular 
court of litigation as it has to be now? 

“Mr. Montague. 1 Such litigation maj be ex- 


*Mr. Montague (of Virginia) was a member of the Committee on 
the Judiciary of the House of Representatives and the sponsor of the 
various bills introduced in the House to authorize the Federal Courts 
to render declaratory judgments. 
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pensive and prolonged and may involve many 
years, and if the validity of the statute can be 
determined in whole or in part, why not afford a 
procedural remedy in advance of what might be 
otherwise prolonged and complicated litigation? 

“Mr. Ramseyer. The bill intends to confer 
that power upon the court? 

“Mr. Montague. I think this bill confers that 
power upon the court.” 

and on page 2028: 

“(Mr. LaGuardia speaking) Now, the ques¬ 
tion propounded to the gentleman from Vir¬ 
ginia [Mr. Montague] whether or not a declara¬ 
tory judgment can be obtained as to the consti¬ 
tutionality of the law? I will say that in New 
York it has been so decided. The question first 
came up in the case of the Board of Education 
of Rochester against Van Zandt, reported in 119 
Misc. 195 N. Y., affirmed 204 App. Div. 856, 
197N.Y. S. 899 (1922). 

“Mr. Montague. The gentleman will recall 
that I answered in the affirmative.” 

Throughout the debate in Congress on the Federal 
Declaratory Judgment Act continual reference was 
made to similar legislation in the various States. In 
view of the fact that in many state cases the constitu¬ 
tionality of statutes and ordinances and powers of 
administrative bodies thereunder had been tested, it 
must be deemed that the Federal Declaratory Judg¬ 
ment Act was intended to authorize a similar pro¬ 
cedure. See Board of Education v. Van Zandt, 119 
Misc. 124, aff’d. 204 App. Div. 856 (1922); Ma - 
crum v. Board of Supervisors, 261 N. Y. 193 
(1933); Hessick v. Moynihan, 83 Cblo. 43, 262 Pac. 
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907 (1927); Russell v. Middletown City School Dis- 
trictj 101 Conn. 249, 125 Atl. 641 (1924); In\re Free¬ 
holders of Hudson County , 105 N. J. L. 57, j 143 Atl. 
536 (1928). 

The question of whether or not a declaratory judg¬ 
ment may be made in any case is entirely ap^rt from 
the question of whether or not such a case is i one that 
demands the exercise of equitable jurisdiction by 
way of injunction. In other words, it is ncj>t a con¬ 
dition to the making of a declaratory judgment as it 
is to the making of an injunction that the particular 
complainant is in imminent danger of suffering ir¬ 
reparable damage and is without adequate remedy 
at law for the prevention of such damage, filack v. 
Little, supra. This is the view of the Supreme 
Court as indicated by the following language from 
Nashville, C . & St. Louis Ry. v. Wallac^, supra, 
in which the Court said at page 264: 

“As the prayer for relief by injunction is not a 
necessary prerequisite to the exercise of judicial 
power, allegations of threatened irreparable in¬ 
jury which are material only if an injunction is 
asked, may likewise be dispensed witfh if, in 
other respects, the controversy presented is, as 
in this case, real and substantial. Such was the 
purport and effect of our decision in Fidelity 
National Bank & Trust Co. v. Swopsupra , 
where it was held that a final judgment gendered 
by a state court in an adversary proceeding 
brought under a state statute to determine the 
validity of liens about to be imposed for| benefits 
assessed under a city improvement ordinance 
presented a case within the appellate jurisdic¬ 
tion of this Court. Accordingly, we niust con¬ 
sider the constitutional questions raised by the 
appeal.” 
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It is unbelievable that the Board, directly or 
through any agent or agency, would take any action 
which would be contrary to the judgment of a court 
declaring the Act unconstitutional. But, however 
that may be, the Declaratory Judgment Act does not 
leave the court powerless, for it could then grant 
injunctive relief, as provided by subsection (2) of 
the Declaratory Judgment Act: 

“further relief based upon a declaratory judg¬ 
ment or decree may be granted wherever neces¬ 
sary or proper.” 


CONCLUSION 

It is no^: without significance that, as recently as 
April 6, 1936, in the case of Jones v. Securities and 
Exchange Commission, 298 U. S. 1, the Supreme 
Court gave ample warning to administrative 
bodies that might be tempted to exercise their 
functions arbitrarily. Among other things, the Court 
said: 

“The philosophy that constitutional limita¬ 
tions and legal restraints upon official action may 
be brushed aside upon the plea that good, per¬ 
chance, may follow, finds no countenance in the 
American system of government. * * * ” 

It is respectfully submitted that the decision of the 
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court below in each of these seven cases should be 
reversed. 
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[Public— No. 198 — 74th Congress] 

[S. 1958] 

AN ACT 

To diminish the causes of labor disputes burdening or obstructing interstate and 
foreign commerce, to create a National Labor Relations Board,, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , 

FINDINGS AND POLICY 

Section 1 . The denial by employers of the right of Employees to 
organize and the refusal by employers to accept the procedure of 
collective bargaining lead to strikes and other forms of industrial 
strife or unrest, which have the intent or the necessary effect of 
burdening or obstructing commerce by (a) impairing the efficiency, 
safety, or operation of the instrumentalities of commerce ; (b) occur¬ 
ring in the current of commerce; (c) materially affecting, restraining, 
or controlling the flow of raw materials or manufactured or processed 
goods from or into the channels of commerce, or the prices of such 
materials or goods in commerce; or (d) causing diminution of 
employment and wages in such volume as substantially £o impair or 
disrupt the market for goods flowing from or into t|he channels 
of commerce. 

The inequality of bargaining power between employees who do 
not possess full freedom of association or actual liberty of contract, 
and employers who are organized in the corporate or other forms of 
ownership association substantially burdens and affedts the flow 
of commerce, and tends to aggravate recurrent business!depressions, 
by depressing wage rates and the purchasing power of Wage earners 
in industry and by preventing the stabilization of competitive wage 
rates and working conditions within and between industries. 

Experience has proved that protection by law of t|he right of 
employees to organize and bargain collectively safeguards com¬ 
merce from injury, impairment, or interruption, and promotes the 
flow of commerce by removing certain recognized sources of indus¬ 
trial strife and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes arising out o^ differences 
as to wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employers and employees. 

It is hereby declared to be the policy of the United States to 
eliminate the causes of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate these obstructions 
when they have occurred by encouraging the practice an<jl procedure 
of collective bargaining and by protecting the exercise fiy workers 
of full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of negotiating 
the terms and conditions of their employment or other mqtual aid or 
protection. 
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DEFINITION 3 

Sec. 2. WTien used in this Act— 

(1) The term 44 person ” includes one or more individuals, part¬ 
nerships, associations, corporations, legal representatives, trustees, 
trustees in bankruptcy, or receivers. 

(2) The term “employer” includes any person acting in the 
interest of an employer, directly or indirectly, but shall not include 
the United States, or any State or political subdivision thereof, or 
any person subject to the Railway Labor Act, as amended from time 
to time, or any labor organization (other than when acting as an 
employer), or anyone acting in the capacity of officer or agent of 
such labor organization. 

(3) The term 44 employee ” shall include any employee, and shall 
not be limited to the employees of a particular employer, unless the 
Act explicitly states otherwise, and shall include any individual 
whose work has ceased as a consequence of, or in connection with, 
any current labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and substantially equiv¬ 
alent employment, but shall not include any individual employed 
as an agricultural laborer, or in the domestic service of any family 
or person at his home, or any individual employed by his parent 
or spouse. 

(4) The term 44 representatives ” includes any individual or labor 
organization. 

(5) The term 44 labor organization” means any organization of 
any kind, or any agency or employee representation committee or 
plan, in which employees participate and which exists for the pur¬ 
pose, in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours of employ¬ 
ment, or conditions of work. 

(6) The term 44 commerce ” means trade, traffic, commerce, trans¬ 
portation, or communication among the several States, or between 
the District of Columbia or any Territory of the United States 
and any State or other Territory, or between any foreign country 
and any State, Territory, or the District of Columbia, or within 
the District of Columbia or any Territory, or between points in the 
same State but through any other State or any Territory or the 
District of Columbia or any foreign country. 

(7) The term “affecting commerce” means in commerce, or bur¬ 
dening or obstructing commerce or the free flow of commerce, or 
having led or tending to lead to a labor dispute burdening or 
obstructing commerce or the free flow of commerce. 

(8) The term “unfair labor practice” means any unfair labor 
practice listed in section 8. 

(9) The term 44 labor dispute ” includes any controversy concerning 
terms, tenure or conditions of employment, or concerning the associ¬ 
ation or representation of persons in negotiating, fixing, maintain¬ 
ing, changing, or seeking to arrange terms or conditions of employ¬ 
ment, regardless of whether the disputants stand in the proximate 
relation of employer and employee. 

(10) The term “National Labor Relations Board” means the 
National Labor Relations Board created by section 3 of this Act 

(11) The term 44 old Board ” means the National Labor Relations 
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Board established by Executive Order Numbered 67631 of the Presi¬ 
dent on June 29, 1934, pursuant to Public Resolution ^umbered 44, 
approved June 19, 1934 (48 Stat. 1183), and reestablished and con¬ 
tinued by Executive Order Numbered 7074 of the President of 
June 15, 1935, pursuant to Title I of the National Industrial Recov¬ 
ery Act (48 Stat. 195) as amended and continued by Senate Joint 
Resolution 133 1 approved June 14, 1935. 

NATIONAL LABOR RELATIONS BOARD 

Sec. 3. (a) There is hereby created a board, to be Imown as the 
“National Labor Relations Board” (hereinafter referred to as 
the “Board”), which shall be composed of three members, who 
shall be appointed by the President, by and with the advice and 
consent of the Senate. One of the original members shall be 
appointed for a term of one year, one for a term of thijee years, and 
one for a term of five years, but their successors shall be appointed 
for terms of five years each, except that any individual chosen to 
fill a vacancy shall be appointed only for the unexpired term of 
the member whom he shall succeed. The President shall designate 
one member to serve as chairman of the Board. Any member of 
the Board may be removed by the President, upon notice and hear¬ 
ing, for neglect of duty or malfeasance in office, but for no other 
cause. 

(b) A vacancy in the Board shall not impair the right of the 
remaining members to exercise all the powers of the Board, and 
two members of the Board shall, at all times, constitute a quorum. 
The Board shall have an official seal which shall be judicially noticed. 

(c) The Board shall at the close of each fiscal year make a report 
in writing to Congress and to the President stating fn detail the 
cases it has heard, the decisions it has rendered, the names, salaries, 
and duties of all employees and officers in the employ ^r under the 
supervision of the Board, and an account of all moneys it has 
disbursed. 

Sec. 4. (a) Each member of the Board shall receive a salary of 
$10,000 a year, shall be eligible for reappointment, and shall not 
engage in any other business, vocation, or employment. The Board 
shall appoint, without regard for the provisions of thd civil-service 
laws but subject to the Classification Act of 1923, as Amended, an 
executive secretary, and such attorneys, examiners, ^nd regional 
directors, and shall appoint such other employees wi^h regard to 
existing laws applicable to the employment and compensation of 
officers and employees of the United States, as it may from time 
to time find necessary for the proper performance of its duties and 
as may be from time to time appropriated for by Congress. The 
Board may establish or utilize such regional, local, or other agencies, 
and utilize such voluntary and uncompensated services, may from 
time to time be needed. Attorneys appointed under this section 
may, at the direction of the Board, appear for and represent the 
Board in any case in court. Nothing in this Act shall be construed 
to authorize the Board to appoint individuals for the purpose of 
conciliation or mediation (or for statistical work), where such 
service may be obtained from the Department of Labor. 

(b) Upon the appointment of the three original members of the 
Board and the designation of its chairman, the old Boar^l shall cease 

l So in originaL 
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to exist. AH employees of the old Board shall be transferred to 
and become employees of the Board with salaries under the Classi¬ 
fication Act of 1923, as amended, without acquiring by such transfer 
a permanent or civil service status. All records, papers, and prop¬ 
erty of the old Board shall become records, papers, and property 
of the Board, and all unexpended funds and appropriations for the 
use and maintenance of the old Board shall become xunds and appro¬ 
priations available to be expended by the Board in the exercise of 
the powers, authority, and duties conferred on it by this Act. 

(c) All of the expenses of the Board, including all necessary 
traveling and subsistence expenses outside the District of Columbia 
incurred by the members or employees of the Board under its orders, 
shall be allowed and paid on tne presentation of itemized vouchers 
therefor approved by the Board or by any individual it designates 
for that purpose. 

Sec. 5. The principal office of the Board shall be in the District 
of Columbia, but it may meet and exercise any or all of its powers 
at any other place. The Board may, by one or more of its members 
or by such agents or agencies as it may designate, prosecute any 
inquiry necessary to its functions in any part of the United States. 
A member who participates in such an inquiry shall not be dis¬ 
qualified from subsequently participating in a decision of the Board 
in the same case. 

Sec. 6. (a) The Board shall have authority from time to time 
to make, amend, and rescind such rules and regulations as may be 
necessary to carry out the provisions of this Act. Such rules and 
regulations shall be effective upon publication in the manner which 
the Board shall prescribe. 

RIGHTS OF EMPLOYEES 

Sec. 7. Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or other 
mutual aid or protection. 

Sec. 8. It shall be an unfair labor practice for an employer— 

(1) To interfere with, restrain, or coerce employees in the exer¬ 
cise of the rights guaranteed in section 7. 

(2) To dominate or interfere with the formation or adminis¬ 
tration of any labor organization or contribute financial or other 
support to it: Provided , That subject to rules and regulations made 
and published by the Board pursuant to section 6 (a), an employer 
shall not be prohibited from permitting employees to confer with 
him during working hours without loss of time or pay. 

(3) By discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization: Provided, That nothing 
in this Act, or in the National Industrial Recovery Act (U. S. C., 
Supp. VII, title 15, secs. 701-712), as amended from time to time, 
or in any code or agreement approved or prescribed thereunder, or 
in any other statute of the United States, shall preclude an employer 
from making an agreement with a labor organization (not estab¬ 
lished, maintained, or assisted by any action defined in this Act 
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as an unfair labor practice) to require as a condition of employ¬ 
ment membership therein, if such labor organization is the repre¬ 
sentative of the employees as provided in section 9 (a), in the appro¬ 
priate collective bargaining unit covered by such agreement when 
made. 

(4) To discharge or otherwise discriminate against an employee 
because he has filed charges or given testimony under this Act. 

(5) To refuse to bargain collectively with the representatives of 
his employees, subject to the provisions of Section 9 (a). 

REPRESENTATIVES AND ELECTIONS 

Sec. 9. (a) Representatives designated or selected for the pur¬ 
poses of collective bargaining by the majority of the employees in 
a unit appropriate for such purposes, shall be the exclusive repre¬ 
sentatives of all the employees in such unit for the purposes of 
collective bargaining in respect to rates of pay, weges ? hours of 
employment, or other conditions of employment: Provided , That 
any individual employee or a group of employees sihall have the 
right at any time to present grievances to their employer. 

(b) The Board shall decide in each case whether, in order to 
insure to employees the full benefit of their right to self-organiza¬ 
tion and to collective bargaining, and otherwise to effectuate the 
policies of this Act, the unit appropriate for the purposes of collec¬ 
tive bargaining shall be the employer unit, craft unit, plant unit, or 
subdivision thereof. 

(c) Whenever a question affecting commerce arisles concerning 
the representation of employees, the Board may investigate such 
controversy and certify to the parties, in writing, the name or 
names of the representatives that have been designated or selected. 
In any such investigation, the Board shall provide for an appro¬ 
priate hearing upon due notice, either in conjunction with a proceed¬ 
ing under section 10 or otherwise, and may take a secret ballot of 
employees, or utilize any other suitable method to ascertin 1 such 
representatives. 

(d) Whenever an order of the Board made pursuant to section 
10 (c) is based in whole or in part upon facts certified following 
an investigation pursuant to subsection (c) of this section, ana 
there is a petition for the enforcement or review of such order, such 
certification and the record of such investigation shall be included 
in the transcript of the entire record required to be filed under sub¬ 
sections 10 (e) or 10 (f), and thereupon the decree of the court 
enforcing, modifying, or setting aside in whole or in part the order 
of the Board shall be made and entered upon the pleadings, testi¬ 
mony, and proceedings set forth in such transcript. 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec. 10. (a) The Board is empowered, as hereinafter provided, 
to prevent any person from engaging in any unfair labor practice 
(listed in section 8) affecting commerce. This power shall be 
exclusive, and shall not be affected by any other means of adjust¬ 
ment or prevention that has been or may be established by agree¬ 
ment, code, law, or otherwise. 

(b) Whenever it is charged that any person has engaged in or is 
engaging in any such unfair labor practice, the Bpard, or any 


1 So in original. 



6 


[Pub. 198.] 


agent or agency designated by the Board for such purposes, shall 
have power to issue and cause to be served upon such person a com¬ 
plaint stating the charges in that respect, and containing a notice 
of hearing before the Board or a member thereof, or before a desig¬ 
nated agent or agency, at a place therein fixed, not less than five days 
after the serving of said complaint. Any such complaint may be 
amended by the member, agent, or agency conducting the hearing 
or the Board in its discretion at any time prior to the issuance of 
an order based thereon. The person so complained of shall have 
the right to file an answer to the original or amended complaint 
and to appear in person or otherwise and give testimony at the 
place and time fixed in the complaint. In the discretion of the 
member, agent or agency conducting the hearing or the Board, any 
other person may be allowed to intervene in the said proceeding 
and to present testimony. In any such proceeding the rules of 
evidence prevailing in courts of law or equity shall not be controlling. 

(c) The testimony taken by such member, agent or agency or 
the Board shall be reduced to writing and filed with the Board. 
Thereafter, in its discretion, the Board upon notice may take fur¬ 
ther testimony or hear argument. If upon all the testimony taken 
the Board shall be of the opinion that any person named in the 
complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall 
issue and cause to be served on such person an order requiring 
such person tp cease and desist from such unfair labor practice, 
and to take such affirmative action, including reinstatement of 
employees with or without back pay, as will efiectuate the policies 
of this Act. Such order may further require such person to make 
reports from time to time showing the extent to which it has com¬ 
plied with the order. If upon all the testimony taken the Board 
shall be of the opinion that no person named in the complaint has 
engaged in or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue an order 
dismissing the said complaint. 

(d) Until a transcript of the record in a case shall have been 
filed in a court, as hereinafter provided, the Board may at any 
time, upon reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any finding or 
order made or issued by it. 

(e) The Board shall have power to petition any circuit court 
of appeals of the United States (including the Court of Appeals 
of the District of Columbia), or it all the circuit courts of appeals 
to which application may be made are in vacation, any district 
court of the United States (including the Supreme Court of the 
District of Columbia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the enforcement of 
such order and for appropriate temporary relief or restraining 
order, and shall certify and file in the court a transcript of the 
entire record in the proceeding, including the pleadings and testi¬ 
mony upon which such order was entered and the findings and 
order of the Board. Upon such filing, the court shall cause notice 
thereof to be served upon such person, and thereupon shall have 
jurisdiction of the proceeding and of the question determined 
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therein, and shall have power to grant such temporary relief or 
restraining order as it deems just and proper, and | to make and 
enter upon the pleadings, testimony, and proceedings set forth in 
such transcript a decree enforcing, modifying, ana enforcing as 
so modified, or setting aside in whole or in part the order of the 
Board. No objection that has not been urged before the Board, its 
member, agent or agency, shall be considered by the court, unless 
the failure or neglect to urge such objection shall be excused because 
of extraordinary circumstances. The findings of the Board as to 
the facts, if supported by evidence, shall be conclusive. If either 
party shall apply to the court for leave to adduce additional evi¬ 
dence and shall show to the satisfaction of the court that such addi¬ 
tional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the hearing before the 
Board, its member, agent, or agency, the court m^y order such 
additional evidence to be taken before the Board, its nhember, agent, 
or agency, and to be made a part of the transcript. The Board may 
modify its findings as to the facts, or make new findings, by reason 
of additional evidence so taken and filed, and it shall ^le such modi¬ 
fied or new findings, which, if supported by evidence, shall be con¬ 
clusive, and shall file its recommendations, if any, for the modifica¬ 
tion or setting aside of its original order. The jurisdiction of the 
court shall be exclusive and its judgment and decree shall be final, 
except that the same shall be subject to review by the appropriate 
circuit court of appeals if application was made to the district court 
as hereinabove provided, and by the Supreme Court of the United 
States upon writ of certiorari or certification as provided in sections 
239 and 240 of the Judicial Code, as amended (U. 'q>. C., title 28, 
secs. 346 and 347). 

(f) Any person aggrieved by a final order of the Board granting 
or denying in whole or in part the relief sought may obtain a review 
of such order in any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides or transacts 
business, or in the Court of Appeals of the District of Columbia, by 
filing in such court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the aggrieved party 
shall file in the court a transcript of the entire record ljri the proceed¬ 
ing, certified by the Board, including the pleading and testimony 
upon which the order complained of was entered and the findings 
and order of the Board. Upon such filing, the court shall proceed 
in the same manner as in the case of an application by the Board 
under subsection (e), and shall have the same exclusive jurisdiction 
to grant to the Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or setting aside 
in whole or in part the order of the Board; and the findings of the 
Board as to the facts, if supported by evidence, shall it like manner 
be conclusive. 

(g) The commencement of proceedings under subsection (e) or (f) 
of this section shall not, unless specifically ordered by the court, 
operate as a stay of the Board’s order. 
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(h) 'When granting appropriate temporary relief or a restraining 
order, or making and entering a decree enforcing, modifying, and 
enforcing as so modified or setting aside in whole or in part an order 
of the Board, as provided in this section, the jurisdiction of courts 
sitting in equity shall not be limited by the Act entitled “An Act to 
amend the Judicial Code and to define and limit the jurisdiction of 
courts sitting in equity, and for other purposes ”, approved March 
23, 1932 (U. S. C., Supp. VII, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and 
if possible within ten days after they have been docketed. 

INVESTIGATORY TOWERS 

Sec. 11. For the purpose of all hearings and investigations, which, 
in the opinion of the Board, are necessary and proper for the exercise 
of the powers vested in it by section 9 and section 10— 

(1) The Board, or its duly authorized agents or agencies, shall at 
all reasonable times have access to, for the purpose of examination, 
and the right to copy any evidence of any person being investigated 
or proceeded against that relates to any matter under investigation or 
in question. Any member of the Board shall have power to issue 
subpenas requiring the attendance and testimony of witnesses and 
the production of any evidence that relates to any matter under inves¬ 
tigation or in question, before the Board, its member, agent, or agency 
conducting the hearing or investigation. Any member of the Board, 
or any agent or agency designated by the Board for such purposes, 
may administer oaths and affirmations, examine witnesses, and receive 
evidence. Such attendance of witnesses and the production of such 
evidence may be required from any place in the United States or any 
Territory or possession thereof, at anv designated place of hearing. 

(») In case of contumacy or refusal to obey a subpena issued to 
any person, any District Court of the United States or the United 
States courts of any Territory or possession, or the Supreme Court 
of the District of Columbia, within the jurisdiction of which the 
inquiry is carried on or within the jurisdiction of which said person 
guilty of contumacy or refusal to obey is found or resides or trans¬ 
acts business, upon application by the Board shall have jurisdiction 
to issue to such person an order requiring such person to appear 
before the Board, its member, agent, or agency, there to produce 
evidence if so ordered, or there to give testimony touching the matter 
under investigation or in question; and any failure to obey such 
order of the court may be punished by said court as a contempt 
thereof. 

(3) No person shall be excused from attending and testifying or 
from producing books, records, correspondence, documents, or other 
evidence in Obedience to the subpena of the Board, on the ground 
that the testimony or evidence required of him may tend to incrim¬ 
inate him or subject him to a penalty or forfeiture; but no indi¬ 
vidual shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege against 
self-incrimination, to testify or produce evidence, except that such 
individual so testifying shall not be exempt from prosecution and 
punishment for perjury committed in so testifying. 
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(4) Complaints, orders, and other process and papers of the Board, 
its member, agent, or agency, may be served either personally or by 
registered mail or by telegraph or by leaving a copy thereof at the 
principal office or place of business of the person required to be 
served. The verified return by the individual so serving the same 
setting forth the manner of such service shall be proof of the same, 
and the return post office receipt or telegraph receipt therefor when 
registered and mailed or telegraphed as aforesaid shall be proof of 
service of the same. Witnesses summoned before i;he Board, its 
member, agent, or agency, shall be paid the same fe^s and mileage 
that are paid witnesses in the courts of the United Spates, and wit¬ 
nesses whose depositions are taken and the persons taking the same 
shall severally be entitled to the same fees as are paid for like 
services in the courts of the United States. 

(5) All process of any court to which application may be made 
under this Act may be served in the judicial district wherein the 
defendant or other person required to be served resides or may be 
found. 

(6) The several departments and agencies of the Government, 
when directed by the President, shall furnish the Board, upon its 
request, all records, papers, and information in their possession 
relating to any matter before the Board. 

Sec. 12. Any person who shall willfully resist, prevent, impede, 
or interfere with any member of the Board or any of its agents or 
agencies in the performance of duties pursuant to thfs Act shall be 
punished by a fine of not more than $5,000 or by imprisonment for 
not more than one year, or both. 

LIMITATIONS 

Sec. 13. Nothing in this Act shall be construed so as to interfere 
with or impede or diminish in any way the right to strike. 

Sec. 14. Wherever the application of the provisi ons of section 
7 (a) of the National Industrial Recovery Act (U. S. C., Supp. VII, 
title 15, sec. 707 (a)), as amended from time to timfe, or of section 
77 B, paragraphs (1) and (m) of the Act approved June 7, 1934, 
entitled “An Act to amend an Act entitled ‘An Act to establish a 
uniform system of bankruptcy throughout the United States ’ 
approved July 1, 1898, and Acts amendatory thereof and supple¬ 
mentary thereto” (48 Stat, 922, pars. (1) and (m)), as amended 
from time to time, or of Public Resolution Numbered 44, approved 
June 19, 1934 (48 Stat. 1183), conflicts with the application of the 
provisions of this Act, this Act shall prevail: Provided , That in 
any situation where the provisions of this Act cannot be validly 
enforced, the provisions of such other Acts shall premain in full 
force and effect. 

Sec. 15. If any provision of this Act, or the application of such 
provision to any person or circumstance, shall be held invalid, the 
remainder of this Act, or the application of such provision to per¬ 
sons or circumstances other than those as to which it jis held invalid, 
shall not be affected thereby. 

Sec. 16. This Act may be cited as the “ National Labor Relations 
Act.” 

Approved, July 5, 1935. 



